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King  v.  The  Sioux  City  Loan  &  Investment  Co. 

Fraud :  in  NEOonATiNO  hortoage  :  false  representations  as  to 
VALUE  OF  LAND.  The  defendant  company  was  engaged  in  the 
business  of  taking  real-estate  mortgages  and  negotiating  them 
to  sach  persons  as  had  money  to  loan.  W.  made  an  appli- 
cation to  defendant  for  a  loan,  in  which  it  was  recited 
that  defendant  was  acting  as  plaintiff's  agent.  The  loan 
was  made, — the  notes  and  mortgage  running  to  the  defend- 
ant, which  assigned  them  without  recourse  to  the  plain- 
tiff. In  the  application,  which  was  sworn  to  by-W.,  the  land  was 
refpresented  to  be  worth  thirty  dollars  per  acre,  whereas  it  was 
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worth  not  to  exceed  five  dollars.  W.  and  defendant's  secretary, 
who  did  the  business,  knew  that  the  land  was  not  worth  thirty 
dollars  per  acre,  bnt  agreed  that  it  should  be  so  stated  In  the  appli- 
cation on  the  ground  that  it  would  be  worth  that  amount  when  the 
loan  matured.  It  was  in  reliance  upon  this  application  thatplaintifT 
accepted  the  securities  and  paid  his  money  for  them.  In  this  action, 
he  tenders  back  the  securities  and  demands  judgment  for  the 
money.  Held  that,  upon  proof  of  the  facts  stated,  it  was  error  for 
the  court  to  direct  a  verdict  for  defendant ;  but  that  the  defendant 
should  have  been  required  to  introduce  its  evidence,  and  the  ques- 
tion of  fraud  should  have  been  submitted  to  the  jury. 

Appeal  from  Woodbury  District  Court — Hon.  George 

W.  Wakefield,  Judge. 

Piled,  October  24,  1888. 

The  defendant  is  a  corporation  engaged  in  loaning 
money  on  real-estate  security,  and  negotiating  loans, 
buying  and  selling  lands,  investing  in  real  estate,  and 
receiving  funds  in  trust,  and  investing  the  same.  In 
June,  1885,  the  defendant  made  a  loan  of  eight  hundred 
dollars  to  one  Wellman,  and  took  from  him,  as  security 
for  the  loan,  a  mortgage  upon  eighty  acres  of  land  in 
Woodbury  county,  Wellman  made  a  written  applica- 
tion to  the  defendant  for  the  loan.  The  defendant  took 
the  mortgage  and  interest  coupons  in  its  own  name,  and 
assigned  the  same  without  recourse  to  the  plaintiff. 
The  plaintiff  claims  in  his  petition,  and  in  an  amendment 
thereto,  that  the  defendant,  for  the  purpose  of  inducing 
the  plaintiff  to  take  said  loan,  falsely  and  fraudulently 
represented  to  plaintiff  that  said  land  was  of  the  value 
of  thirty  dollars  per  acre,  when  in  fact  it  was  not  worth 
to  exceed  five  dollars  per  acre,  as  defendant  well  knew ; 
and  made  other  false  and  fraudulent  representations 
and  concealments  with  reference  to  the  character  and 
condition  of  said  land  and  the  improvements  thereon, 
by  all  of  which  the  plaintiff  was  induced  to  take  said 
loan,  to  his  great  prejudice.  The  plaintiff  tendered  back 
said  mortgage,  notes  and  coupons,  and  demanded  the 
return  of  his  money ;  and  this  action  was  brought  to 
recover  back  the  money  x)aid  by  the  plaintiff  to  the 
defendant.      Said    Wellman    was   also  made  a  party 


OCTOBER  TERM,  1888.  13 

King  T.  The  Sioux  City  Loan  A  Investment  Co. 

defendant,  but  he  made  no  answer  in  the  case.  There 
was  a  trial  by  jury.  At  the  close  of  plaintiff's  evidence 
the  defendant  made  a  motion  for  an  instruction  direct- 
ing the  jury  to  lind  a  verdict  for  the  defendant,  which 
motion  was  sustained,  and  a  verdict  and  judgment  were 
rendered  accordingly.    Plaintiff  appeals. 

John  iV".  Weater  and  Lutz  &  SearSj  for  appellant. 

i 

Lawrence   <fe   Burd   and    Hubbard^    Spalding   <fc 

Taylor^  for  appellee. 

RoTHBOCK,   J. — ^The    question  presented    by  this 

I  appeal  is  whether  the  evidence  introduced  by  the  plain- 

tiff was  sufficient  to  warrant  a  jury  in  finding  a  verdict 
for  him.  In  other  words,  was  there  such  a  want  of 
evidence  of  fraud,  practiced  by  the  defendant,  as  to 
authorize  the  court  to  interfere,  and  direct  the  jury  to 

\  find  a  verdict  for  the  defendant !    It  appears  from  the 

evidence  that  one  A.  W.  Bronson  was,  at  the  time  of  the 

!  transaction  complained  of,   the  secretary  and  general 

manager  of  the  defendant  company.    The  plaintiff  was 
seeking  the  investment  of  his  money,  and  had  taken 
some  mortgage  loans  of  the  defendant.     Wellman  made 
a  written  application  to  Bronson  for  the  loan.      Upon ' 
it«  face  this  application  is  in  due  form ;  all  of  the 

'  answers  to  questions  appear  to  be  fairly  and  honestly 

made ;  and  Wellman,  who  made  answers  to  the  ques- 

»  tion8»  was  duly  sworn  to  the  application  by  said  Bron- 

son, who  was  a  notary  public.  One  of  the  questions, 
and  the  answer  thereto,  in  the  application,  is  as  follows : 

\  '*  What  is  the  cash  valu(^  of  the  land  per  acre  %    A. 

!  Thirty  dollars."    All  of  the  other  questions  and  answers 

as  to  the  improvements,  the  number  of  acres  in  cultiva- 
tion, etc.,  indicate  that  the  farm  was  a  desirable  tract 
of  land,  and  that  it  was  first-class  security  for  a  loan  of 
eight  hundred  dollars.  The  evidence  tended  to  show 
that  the  plaintiff  took  the  loan  upon  the  faith  of  this 
application,  and  the  representation  of  the  vice-president 
of  the  defendant  company  that  the  land  was  good  land ; 
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and  the  plaintifF  testified,  as  a  witness,  that  he  took  the 
loan  on  the  representation  that  it  was  good  land,  and 
upon  the  application.  It  is  quite  plain  that  any  gen- 
eral representation  made  by  the  vice-president  as  to 
the  land  being  good  land  would  not,*  under  well-estab- 
lished rules  of  law,  amount  to  a  fraud ;  for  there  is  no 
evidence  that  the  vice-president  knew  that  the  applica- 
tion was  a  fraud,  and  his  representation  as  to  the  quality 
of  the  land  was  a  mere  general  commendation  of  quality, 
which  is  regarded  as  matter  of  opinion,  and  not  the 
fraudulent  representation  of  a  fact.  The  evidence 
sliows  that  the  land  was  of  the  value  of  from  two  to  three 
dollars  per  acre.  Now,  if  Bronson,  the  general  mana- 
ger of  the  company,  took  this  application  in  good  faith, 
and  did  not  know  that  the  answers  to  the  questions 
therein  were  untrue,  the  ruling  of  the  court  in  taking 
the  case  from  the  jury  was  undoubtedly  correct.  But 
there  was  evidence  tending  at  least  to  show  that  he  knew 
that  the  answers  were  not  true. 

Wellman,  who.  made  the  application  for  the  loan, 
was  a  witness  upon  the  trial  for  the  plaintifF.  He  test!-, 
lied  in  his  examination  in  chief  to  the  value  of  the  land 
as  follows:  ^*  I  think  Bronson  inquired  how  we  would 
appraise  the  land  ;  and,  as  I  applied  for  an  eight  hun- . 
dred  dollar  loan,  and  wanted  that  much  on  the  land,  it 
had  to  be  appraised  at  about  thirty  dollars  an  acre.  He 
told  me,  and  we  talked  the  matter  over,  and  they 
wanted  to  know  what  <it  would  be  worth  at  the  expira- 
tion of  the  loan.  I  told  them  I  supposed  it  would  be 
worth  as  much  as  land  in  eastern  Iowa  now  is  in  five 
yearb.  He  said  that  was  a  good  way  to  appraise.it. 
Thirty  dollars  an  acre  was  put  in  the  application  as  an 
estimate  of  what  the  land  would  be  worth  in  five  years 
from  that  time.  Mr.  Bronson  had  my  word  at  that  time 
as  to  what  this  land  had  actually  cost.  He  might  have 
had  other  information.  I  explained  to  Mr.  Bronson 
that  my  brother  and  I  were  in  partnei'ship,  and  .that  he 
(my  brother)  held  the  title ;  but  I  had  purchased  this 
land  of  my  brother,  and  had  to  make  this:  Loan  to  pay 
for   it      I  told  Bronson  my  brother  had  jpsAA  four 
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hnndred  and  fifty  dollars  for  the  bond  for  a  deed  to  this 
land.  Don't  think  anything  further  was  said  on  the 
value  of  the  land.  I  could't  find  appraisers  at  the  time, 
—no  one  in  the  city  that  I  was  acquainted  with.  Think 
Bronson  said  they  would  appraise  land  themselves,  or 
get  appraisers,  or  one  appraiser,  at  least."  In  his  cross- 
examination  he  testified  as  follows :  ^'  I  did  not  state  to 
him  the  land  was  worth  thirty  dollars.  They  asked 
what  the  land  would  be  worth  in  five  years.  I  said  it 
ought  to  be  worth  as  much  as  land  in  eastern  Iowa  is 
now.  I  made  no  statement  as  to  the  value  of  the  land. 
They  wanted  to  know  what  land  was  worth  in  eastern 
Iowa,  and  I  said  thirty  dollars  per  acre.  I  made  no 
statement  at  time  of  making  this  application  as  to 
value  of  the  land  at  that  time.  I  supposed  the  land 
was  to  be  appraised  at  its  value  five  years  from  time  of 
making  the  loan.  That  was  what  we  talked.  I  gave 
them-  thirty  dollars  per  acre,  or  the  value  five  years 
from  now."  Now,  it  is  true  that  representations  as  to 
the  value  of  property  cannot  ordinarily  be  made  the 
basis  for  the  recovery  of  damages  for  fraud  and  deceit. 
This  is  the  general  rule.  Bell  v.  Byerson^  11  Iowa,  233 ; 
Longshore  v.  Jack^  30  Iowa,  298 ;  Dawson  v.  Oraham^ 
48  Iowa,  378 ;  Hoffman  v.  Wilhelm^  68  Iowa,  610.  But 
the  evidence  shows  that  there  was  not  a  mere  sale  of 
the  mortgage  and  notes  by  the  defendant  to  the  plaintiff ; 
that  is,  it  was  the  business,  in  part,  of  the  defendant, 
to  make  these  loans,  take  the  securities,  and  negotiate 
them  to  persons  like  the  plaintiff,  who  had  money  to 
invest  The  application  for  this  loan  recites  that  the 
defendant  is  the  agent  of  Wellman  to  procure  the  loan 
from  some  other  person,  persons  or  corporation.  This 
business  is  well  understood  by  the  public,  and  reliance 
is  placed  by  investors  upon  these  applications ;  and,  as 
long  as  these  loan  agencies  act  in  good  faith,  investors 
ought  not  to  complain  if  the  security  sometimes  is  inad- 
equate, and  loss  results.  But  these  applications,  and 
sworn  answers  to  questions,  and  appraisements  of  the 
property,  ar^  made  for  the  very  purpose  of  putting  into 
the  hands  of  investors  reliable  information  as  to  the 


16       aUPREME  COURT  OP  IOWA, 

King  ▼.  The  Sioux  City  Loan  &  Inyestment  Co. 

"  '    '         '  ' '      '  '  ■ —^1^.1  .1     ^   ■ 

value  of  the  security  for  the  money  loaned.  If  it  were 
known  to  be  the  fact  that  these  papers  are  prepared  as 
Wellman  testifies  this  application  was  made,  loan 
agencies  might  as  well  cease  to  do  business,  becaute  the 
public  could  place  no  confidence  in  them.  It  must  be 
understood  that  we  do  not  determine  whether  Wellman 
told  the  truth  in  his  sworn  application  for  the  loan  or  in 
his  testimony  as  a  witness.  That  was  a  question  for  the 
jury,  and  not  for  this  court,  nor  the  district  court,  to 
determine.  By  his  testimony  given  upon  the  trial,  he 
confessed,  in  effect,  that  he  and  the  general  manager  of 
the  company  were  both  parties  to  a  scheme  to  defraud 
whoever  might  be  induced  to  place  reliance  upon  this 
written  application.  It  was  more  than  a  mere  general 
declaration  of  the  value  of  the  property,  based  upon 
the  opinion  of  either  Wellman  or  the  general  manager. 
It  was  the  deliberate  preparation  of  a  statement  for  the 
information  of  persons  seeking  to  invest  money,  and 
upon  which  they  were  invited  to  rely  without  an  exam- 
ination of  the  land.  We  think  that  the  defendant 
should  have  been  required  to  introduce  its  evidence, 
and  the  jury  should  have  been  permitted  to  pass  upon 
the  question  of  fraud. 

Bevebssd. 


■Ik.'' 
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Wing  v.  Benham  et  al. 

Intoxioating  Liquors:  unlawful  bales:  lien  on  building: 
KNOWLEDGE  OF  OWNER.  In  an  Ection  by  plaintiff  against  a  saloon- 
keeper for  damages  on  account  of  unlawful  sales  of  liquor  to  her 
husband,  and  agayist  the  owner  of  the  property  for  the  purpose  of 
establishing  whatever  judgment  she  might  obtain  as  a  lien  thereon, 
where  it  appeared  that  not  only  the  sales  made  to  plaintiff's  hus- 
band were  unlawful,  but  that  the  whole  business,  as  there  carried 
on,  was  unlawful,  it  was  error  to  instruct  the  jury,  that,  although 
they  found  that  the  owner  of  the  property  or  his  agent  knew  of  the 
unlawful  business,  and  assented  thereto,  yet  they  could  not  charge 
the  property  with  the  judgment  in  this  case,  unless  they  also  found 
that  he  or  his  agent  knew  of  the  sales  to  plaintiff 's  husband,  and 
assented  thereto;  for  consent  to  use  the  property  for  an  unlawful  pur- 
pose is  consent  to  every  unlawful  act  done  pursuant  thereto.  Such 
is  the  effect  of  section  1558 of  the  Code.  {Meyers  v.  Kirt,  57  Iowa, 
421,  and  64  Iowa,  27,  distinguiahed ). 

Appeal  from  Linn  District  Court. — Hon.  James  1). 

GiFFEN,  Judge. 

Filed,  October  24, 1888. 

Plaintiff  brought  an  action  for  the  recovery  of 
damages  for  the  injury  to  her  means  of  support  caused 
by  the  unlawful  sale  of  intoxicating  liquors  to  her  hus- 
band by  the  defendant  Benham.  The  property  in  which 
the  business  was  carried  on  was  owned  by  defendant 
Owen,  and  he  was  made  a  party,  to  the  end  that  any 
judgment  which  should  be  recovered  against  Benham 
might  be  established  as  a  lien  on  the  property.  Plaintiff 
recovered  against  Benham,  but  the  jury  found  specially 
that  Owen  did  not  consent  to  the  unlawful  sales  of 
liquor  to  her  husband,  and  the  court  entered  judgment 
in  his  favor  on  that  finding.     Plaintiff  appeals. 

Vol.  76—2 


18       SUPREME  COURT  OP  IOWA, 

Wing  V.  Benham. 


Chray  &  Parsons  and  Chas.  W.  Kepler^  for  appellant.  ' 

Blake  &  Hormel  and  Thompson  <fe  Lanning^  for 
appellee. 

♦ 

Reed,  J. — Appellee  filed  a  motion  to  strike  the  evi- 
dence from  the  abstract,  on  the  ground  that  it  had  not 
been  properly  preserved  or  made  part  of  the  record. 
But  as  the  material  questions  in  the  case  can  be  determined 
without  considering  the  evidence,  we  do  not  decide  the 
motion. 

The  district  court  gave  the  following  instruc- 
tions, on  which  error  is  assigned:  "12.  If,  after  a 
careful  consideration  of  the  evidence  under  the  fore- 
going instructions,  you  find  the  plaintiff  is  entitled  to 
recover  against  defendant  Benham,  you  will  next  inquire 
and  ascertain  from  the  evidence  whether  the  defendant 
Owen  had  any  knowledge  and  gave  any  consent  to  the 
sale  or  furnishing  of  any  intoxicating  liquors  to  the  said 
C.  M.  Wing  by  the  said  Benham  or  his  clerks.  Knowl- 
edge thereof  and  assent  thereto  by  the  said  George  B. 
Owen,  agent  of  defendant  David  Owen,  will  be  sufficient 
to  charge  said  premises  with  a  lien  for  any  sum  you 
may  find  against  defendant  Benham ;  and  if  you  find 
from  the  evidence,  besides  other  facts  and  circumstances, 
that  intoxicating  liquors  were  sold  by  said  Benham 
or  his  clerks  in  said  building,  contrary  to  law  ;  that  tlie 
traffic  had  been  continued  for  a  considerable  length  of 
time  ;  that  said  saloon  was  in  a  public  place,  in  a  large 
building,  of  which  said  George  B.  Owen  had  charge  and 
looked  after  during  the  time  plaintiff 's  husband  resorted 
there  to  procure  intoxicating  liquors,  if  he  did  ;  that  the 
said  George  B.  Owen  passed  the  said  saloon  frequently 
when  at  home ;  that  he  sometimes  entered  said 
saloon,  and  purchased  or  obtained  intoxicating  liquors 
therein  ;  that  the  said  room  was  fitted  up  for  saloon  pur- 
poses ;  that  the  said  Benham  procured  and  had  posted 
up  in  said  salooif  a  government  license  to  sell  spirituous 
liquors  ;  that  the  purpose  for  which  said  room  in  said 
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building  was  used  was  generally  known, — you  will  care- 
fully weigh  and  consider  the  same,  and  from  these  cir- 
cumstances, if  established,  and  all  the  evidence,  you 
will  determine  whether  or  not  defendant  Owen  assented 
to  and  had  knowledge  of  the  use  of  his  property  by  the 
defendant  Benham  for  the  unlawful  sale  of  intoxicating 
liquors.  13.  You  are  instructed  that,  unless  yon  believe 
and  find  from  all  the  evidence  that  George  B.  Owen, 
agent  of  defendant  David  Owen,  actually  consented  to 
the  sale  or  furnishing  of  intoxicating  liquors,  on  the 
premises  named  in  the  petition,  to  Chas.  M.  Wing,  you 
cannot  charge  the  premises  of  defendant  Owen  with  any 
judgment  that  may  be  rendered  in  this  cause  against 
Benham  ;  and  the  mere  fact,  if  you  find  it  to  be  a  fact, 
that  said  George  B.  Owen  received  a  bottle  of  whiskey 
on  the  premises,  is  not  of  itself  alone  sufficient  to  establish 
such  consent.  But  if  you  can  say,  from  all  the  evidehce 
and  facts  and  circumstances  before  you,  that  George 
B.  Owen  had  knowledge  and  did  consent  to  sales  by 
Benham  to  Wing,  if  any,  and  plaintiff  was  damaged 
thereby,  as  alleged,  such  would  in  law  be  actual  consent, 
and  would  bind  David  Owen."  It  is  proi)er  to  remark 
in  this  connection  that  the  case  arose  after  the  amend- 
ments enacted  in  1884  to  the  statute  for  the  suppression 
of  intemperance  took  effect,  but  before  the  substitute 
for  section  1668  of  the  Code  of  1873,  enacted  in  1886, 
went  into  force. 

Without  looking  into  the  evidence  contained  in  the 
abstract,  we  must  presume  that  there  was  evidence 
which  tended  to  prove  the  facts  and  circumstances 
referred  to  in  the  twelfth  instruction,  viz.,  that  Benham 
kept  a  saloon  in  the  building,  and  there  carried  on  the 
business  of  selling  intoxicating  liquors  contrary  to  law, 
and  that  the  unlawful  traffic  was  there  carried  on  for  a 
considerable  length  of  time,  and  that  defendant's  agent, 
who  had  the  car^  of  the  property  for  him,  knew  of  the 
unlawful  use  to  which  it  was  being  devoted.  And  under 
the  last  clause  of  the  instruction  the  jury  were  warranted 
in  finding  from  those  circumstances,  if  they  were  proven, 
that   defendant  assented  to  that  use  of  his  property. 
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But  the  doctrine  of  the  thirteenth  instruction  unmis- 
takably is  that,  notwithstanding  such  knowledge  and 
assent,  the  property  could  not  be  charged  with  the 
judgment  against  Benham,  unless  defendant  or  his 
agent  also  knew  of  the  sales  to  plaintiff 's  husband,  and 
consented  thereto.  We  cannot  give  our  assent  to  that 
doctrine.  The  effect  of  section  1568  is  to  subject  the 
property  to  the  judgment  when  the  unlawful  act  or 
business  on  which  it  is  based  was  done  or  carried  on 
with  the  knowledge  and  consent  of  the  owner  or  his  agent. 
True,  we  have  held  in  some  cases  that  there  could  not 
be  a  recovery  against  the  owner  of  the  property  without 
proof  that  he  knew  of  and  consented  to  the  particular 
sales  in  question,  as  in  Meyers  %.  Kirty  57  Iowa,  421 ; 
and  64  Iowa,  27.  But  there  the  business  carried  on  in 
the  building  was  not  generally  unlawful,  but  the  par- 
ticular sales  were  alleged  to  be  unlawful,  because  of  the 
circumstances  under  which  they  were  made.  And  the 
same  was  true  in  all  the  other  cases  in  which  that  hold- 
ing obtained.  But  here  the  whole  business  was  in  vio- 
lation of  law.  Now,  when  one  consents  that  an  unlawful 
business  maybe  carried  on  in  his  building,  he  presuma- 
bly consents  to  every  transaction  that  may  occur  in  the 
business  contemplated.  A.  leases  his  building  to  B., 
with  the  knowledge  that  it  is  to  be  used  as  a  gambling 
house.  He  thereby  consents,  not  only  to  that  use,  but 
to  every  act  of  gambling  that  may  be  carried  on  in  it 
during  the  term  of  the  lease ;  and  it  would  only  be  nec- 
essary, in  order  to  establish  his  consent  to  such  acts,  to 
prove  his  original  assent  to  that  use  of  the  property. 
And  the  same  rule  must  obtain  in  the  case  of  any  other 
unlawful  use  of  property  with  the  consent  of  the  owner. 
The  instruction  is  clearly  erroneous,  and  the  judgment 
must  be 

Reversed. 
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ll32     800 


Exeoution :  to  other  oounty  :  paymsmt  to  clbbk  :  bbturn  of  Im  _8oo 
SHEBiFF.  Upon  a  judgment  rendered  in  Polk  county  an  execution 
was  issued  to  Sac  county,  and  a  certified  transcript  of  the  judgment 
was  filed  in  Sac  county.  The  debtor  paid  the  amount  of  the  judg- 
ment to  the  clerk  of  Sac  county,  and  the  sheriff  of  Sao  county, 
informed  of  such  payment,  returned  the  execution  thus :  "  The 
within  execution  satisfied  in  full.  Paid  to  the  clerk  of  the  courts 
of  Sac  county,  Iowa,  by  said  defendant.*'  Hdd  that  this  consti- 
tuted no  payment  and  satisfaction  of  the  judgment,  because  the 
clerk  of  Sac  county  was  not  authorized  to  receive  payment  of  the 
judgment.    ( See  Code,  sec.  3031 ). 

Appeal  from    Polk  District    Court. — Hon.    Mabous 

Kavanagh,  Judge. 

Filed,  October  24,  1888. 

The  defendants  are  the  officers  of  a  school  district 
in  Sac  coanty,  and  this  is  an  action  of  mandamus  to 
compel  them  to  levy  and  collect  a  tax  to  pay  and  satisfy 
a  judgment  recovered  by  the  plaintiff  against  the  school 
district.  The  defendants  pleaded  payment.  Trial  to 
the  court  and  judgment  for  the  defendants,  and  the 
plaintiff  appeals. 

Oeorge  H.  Sanderson^  for  appellant. 

Lehman  &  Park,  for  appellees. 

See  VERS,  C.  J. — This  case  was  submitted  upon  an 
agreed  statement  of  facts,  the  material  portion  of  which 
is  as  follows :  The  plaintiff  recovered  a  judgment  against 
the  school  district  in  1876,  in  the  district  court  of  Polk 
county.  An  execution  was  issued  on  said  judgment  in 
July,  1877,  directed  to  the  sheriff  of  Sac  county,  and  the 
same  was  received  by  him.  On  the  nineteenth  day  of 
July,  1877,  a  certified  transcript  of  such  judgment  was 
filed  in  the  office  of  the  clerk  of  the  district  court  of  Sac 
county.    About  the  first  day  of  August,  1877,  the  full 
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amount  of  said  judgment  was  paid  to  the  clerk  of  the 
district  court  of  Sac  county.  The  sheriff  was  informed 
of  such  payment,  and  thereupon  made  the  following 
return  on  the  execution :  ^^  State  of  Iowa,  Sac  County 
— ss. :.  The  within  execution  satisfied  in  full.  Paid  to 
the  clerk  of  the  courts  of  Sac  county,  Iowa,  by  said 
defendant." 

We  do  not  understand  counsel  for  the  appellee  to 
claim  that  the  payment  of  the  money  to  the  clerk  is  in 
and  of  itself  a  payment  to  any  person  authorized  to 
receive  it,  but  the  contention  of  counsel  is  that  the 
sheriff  was  the  plaintiff 's  agent,  or  acting  for  it;  and 
that  the  assent  of  the  sheriff  to  such  payment,  and  his 
return  of  the  execution,  constitutes  a  satisfaction  of  the 
judgment.  In  this  proposition  we  do  not  concur.  The 
authority  of  the  sheriff  is  not  by  any  means  unlimited. 
It  is  true  he  could  receive  payment  of  the  amount  due 
on  the  execution,  and,  upon  such  payment  being  made, 
the  judgment  would  be  satisfied.  In  this  case  the 
sheriff  received  nothing.  The  amount  due  on  execution 
was  not  paid  to  him,  but  to  another  person.  He  had  no 
authority  to  accept  such  a  payment,  nor  could  he  adopt 
it.  Or,  if  he  could,  the  plaintiff  was  not  bound  by  such 
adoption.  Unless  the  amount  due  on  the  execution  was 
paid  to  him,  the  sheriff  had  authority,  and  it  was  his 
duty,  to  levy  on  property.  He  might  no  doubt  have 
levied  on  this  money,  or  have  garnished  the  clerk,  but 
he  did  neither.  He  simply  was  informed  that  the 
money  had  been  paid  to  the  clerk,  and,  without  more, 
made  the  return  he  did.  He  was  not  the  agent  of  the 
plaintiff  for  any  such  purpose.  In  view  of  the  fact  that 
counsel  do  not  seem  to  rely  on  the  payment  made  to  the 
clerk,  we  deem  it  sufficient  to  say  that  his  power  in 
relation  to  transcripts  of  judgments  rendered  in  other 
counties,  and  filed  in  his  office,  are  such  as  are  prescribed 
in  section  8031  of  the  Code ;  and  that  he  is  not  author- 
ized to  receive  payment  of,  and  thus  satisfy,  the  judg- 
ment he  is  authorized  to  enter  on  his  own  judgment 
docket. 

Reversed. 
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Marquis  v.  Lauretson. 

!•  Contraot :  of  abohitect  :  performance  :  oonflxotino  findinqs. 
The  court  found  that  the  building  contemplated  in  an  archi- 
tect's contract  was  to  cost  ten  thousand  dollars,  and  that  the  plans 
prepared  were  in  compliance  with  the  contract.  It  was  objected 
that  these  findings  were  conflicting,  because  the  evidence  showed 
that  a  building  erected  according  to  the  plans  would  cost  sixteen 
thousand  dollars.  But  held  that  the  fmi;her  eTidence  of  the  archi- 
tect that  the  plans  were  modified,  before  acceptance,  so  as  to  apply 
to  a  ten  thousand  dollar  building,  was  sufficient  to  remove  the 
apparent  conflict. 

3.     : :    DELIVERT  OF  PLANS  :  DEMAND.    In  an  action  to 

recover  for  the  services  of  an  architect  done  under  contract,  a  fail- 
ure to  deliver  the  plans  prepared  by  him  in  part  performance  of  the 
contract  will  not  defeat  his  recovery,  where  no  demand  is  alleged, 
and  the  failure  so  to  deliver  is  not  made  an  issue. 

3.     : :  PAROL  TO  VARY  WRliTNO.    A  written  contract  with 

an  architect  to  furnish  plans,  etc.,  for  a  building,  for  a  certain 
named  consideration,  when  clear  in  all  its  terms,  cannot  be  varied 
by  parol  so  as  to  engraft  thereon  the  condition  that  he  was  not  to 
be  paid  for  his  services  unless  the  other  party  procured  a  loan  with 
which  to  erect  the  building. 

i. : :  BREACH:  MEASURE  OF  DAMAGES.    An  architect's 

contract  was  to  prepare  plans  and  specifications,  superintend  work, 
and  audit  and  settle  all  accounts.  He  was  to  be  paid  one-third  of 
the  contract  price  when  the  plans  and  specifications  were  done, 
and  the  rest  in  two  other  equal  installments.  The  building  was 
never  begpin.  Held  that  the  contract  price  was  entire,  and  that  he 
was  entitled  to  recover  the  reasonable  value  of  the  services  ren- 
dered, though  that  amounted  to  more  than  one-third  of  the  whole 
price. 

• 

Appeal/rom  Polk  District  Court, — Hon.  Josiah  Qiven, 

Judge. 

Filed,  October  24, 1888. 

Action  to  recover  for  services  rendered  by  the 
assignors  of  plaintiff.  There  was  a  trial  to  the  court 
and  a  judgment  for  plaintiff.    The  defendant  appeals. 
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W.  O.  5i2rt>z5on,  for  appellant. 
Henry  8.  Wilcox,  for  appellee. 

KoBiNSON,  J. — The  plaintiff  seeks  to  recover  upon 
an  agreement,  in  writing,  the  parts  of  which  material  to 
a  decision  of  the  cause  are  as  follows :  ^^  For  a  compen- 
sation of  three  per  cent.  I  propose  to  furnish  prelimi- 
nary sketches,  complete  working  drawings  and  specifica- 
tions, and  general  superintendence  of  building  opera- 
tion, and  also  to  audit  and  make  settlements  of  all 
accounts,  for  a  three-story  brick  block.  *  *  *  Terms 
of  payment  as  follows  :  One-third  when  general  draw- 
ings are  made  ;  one-third  when  building  is  enclosed ;  the 
balance  upon  completion  of  building  and  settlement  of 
all  contracts.  *  *  *  My  compensation  is  to  be  reck- 
oned upon  the  cost  of  the  building. 

"W.  L.  Place,  Architect. 

•'Approved  and  accepted,  February  13,  1886. 

"M.  Lauretson." 

The  petition  alleges  that  Plack  drew  the  plans  and 
specifications,  and  did  all  other  work  named  in  the 
agreement  which  he  could  do,  and  was  prevented  from 
doing  more  because  defendant  decided  not  to  build.  It 
further  alleges  that  the  reasonable  value  of  the  services 
rendered  was  four  hundred  dollars,  of  which  fifty  dol- 
lars had  been  paid,  and  that  the  claim  for  the  amount 
due  is  owned  by  plaintiff.  The  answer  contains  a  general 
denial,  and  alleges  that  at  the  time  the  contract  in  suit 
was  made,  it  was  understood  that  the  building  would 
not  be  erected  unless  defendant  obtained  a  loan ;  that 
Plack' s  compensation  was  contingent  upon  such  loan, 
and  that  it  was  not  procured.  The  district  court  found 
speoially  that  the  estimated  cost  of  the  building  con- 
templated was  ten  thousand  dollars,  and  that  Plack  ren- 
dered services  under  the  agreement  of  the  value  of  two 
hundred  and  fifty  dollars. 

I.  Appellant  insists  that  the  court,  having  found 
the  estimated  cost  of  the  building  to  be  but  ten  thous- 
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and  dollars,  erred  in  finding  that  the  plans 
^  ^a^^eoi:   and  Specifications  aotnally  prepared  were  in 


SonffletiiMr  '  compliance  with  the  contract,  for  the  reason 
*^^*°**  that  Plack  testified  that  the  cost  of  a  bnild- 
ing  erected  from  the  plans  wonld  be  nearly  sixteen 
thousand  dollars.  It  is  argued  that  a  ten  thousand  dol- 
lar bnilding  could  not  be  erected  in  accordance  with  the 
drawings  made.  The  additional  abstract  of  appellee 
shows  that  defendant  testified  that  after  the  plans  and 
specifications  were  prepared  he  refused  to  accept  them, 
and  thereupon  Plack  suggested  the  taking  ofF  of  the  fine 
work,  the  omitting  of  the  stained  glass  and  much  of  the 
stone- work,  and  making  the  plans  apply  to  a  building 
which  would  not  cost  over  ten  thousand  dollars.  Defend- 
ant then  accepted  the  drawings  and  advertised  for  bids. 
We  are  of  the  opinion  that  this  evidence  explains  the 
testimony  of  Plack,  and  shows  that  the  two  findings  of 
the  court  are  not  in  confiict  with  each  other. 

n.    Appellant  complains  of  the  finding  of  the  court 
because  the  plans  and  specifications  prepared  had  not 

,  . .       been  delivered.    No  demand  for  the  plans 

*  pi^r^'  ^^^  specifications  is  alleged.  Their  prepara- 
demand.  (Jqh  ^^  ^^t  ^  p^rt  of  the  scrviccs  which  the 
contract  required  Plack  to  render,  and  their  delivery 
was  not  made  a  condition  precedent  to  recovery.  The 
failure  of  Plack  to  deliver  them  is  not  made  an  issue  in 

the  case. 

III.    It  is  claimed  that  the  court  below  erred  in  not 
permitting  defendant  to  show  that  Plack  was  not  to  be 

Tpsid  for  services  he  might  render  under  the 
^  ^i^torary  coutract  uuless  defendant  procured  a  loan 
^^^'  with  which  to  erect  the  buUding.  The  terms 
of  the  contract  in  regard  to  time  and  amount  of  pay- 
ment for  services  are  not  ambiguous.  The  proposed  evi- 
dence would  have  contradicted  \;he  written  contract  by 
showing  that,  at  the  time  it  was  made,  the  payments 
therein  si)ecified  were  not  to  be  made  as  stated,  but  were 
to  dex)end  upon  a  condition  not  contained  in  the  writing. 
It  is  true,  a  part  of  the  services  contemplated  could  not 
have  been  rendered  unless  the  building  was  constructed, 
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but  the  contract  did  not  provide  for  any  conditions  as 
to  bnilding.  It  was  absolute  in  terms,  the  time  within 
which  the  building  was  to  be  completed  alone  being 
undetermined.  The  first  payment  was  to  be  made  to 
Flack  when  the  general  drawings  were  made,  without 
reference  to  any  work  to  be  done  on  the  building  itself. 
When  defendant  decided  not  to  build  at  all,  Flack 
became  entitled  to  the  Value  of  the  services  he  had  ren- 
dered, and  we  do  not  think  recovery  therefor  could  be 
defeated  by  verbal  proof  of  the  facts  alleged  by  defend- 
ant. Nothing  in  the  case  of  Keen  v.  Beckman^  66  Iowa, 
672,  cited  by  appellant,  is  in  conflict  with  this  view. 

IV.     It  is  next  claimed  by  appellant  that  the  cop- 
tract  is  severable,  hence  that  the  true  measure  of  dam- 

4  . .      ages  is  not  the  one  adopted  by  the  circuit 

mMurare  of  court,  but  oue-third  of  the  entire  compensa- 
***°^**®'-  tion  provided  for  by  the  contract.  It  is 
true,  it  is  provided  that  one-third  of  the  agreed  price 
shall  be  paid  ^' when  general  drawings  are  made,"  but 
there  is  nothing  in  the  record  to  indicate  that  such  part 
of  the  price  fixed  was  regarded  as  fair  compensation  for 
the  drawings,  while  some  of  the  evidence  given  indicates 
that  it  was  not.  We  think  the  correct  view  is  that  the 
contract  price  was  entire,  but  that  it  was  to  be  paid  in 
installments,  at  times  fixed  by  the  progress  of  the  work. 
The  case  of  Dibol  v.  Minott^  9  Iowa,  404,  is  in  harmony 
with  this  conclusion. 

We  discover  no  prejudicial  error  in  the  record.    The 
judgment  of  the  circuit  court  is  therefore 

Affirmed. 
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Ash  &  Co.  y.  Scott  et  al. 

1.  Appeal:  errors  nv  findinob :  quebtion  not  raibsdbxlow.  This 
court  cannot  consider  an  objection  that  the  trial  court  erred  in 
failing  to  state  separately  findings  of  fact  and  conclusions  of  law, 
and  in  stating  eTidence  instead  of  ultimate  facts,  when  such  objec- 
tion was  no^  raised  below,  and  the  court  given  an  opportunity  to 
correct  the  errors,  if  any. 

2.  Finding  of  Faot :  evidencW  to  support.  The  finding  of  fact  by 
the  district  court  that  the  note  sued  on  was  without  consideration, 
held  not  to  be  supported  by  the  evidence.  [  Beck,  J.,  not  eoncur- 
ring, 

AppecU  from  Oreston  Superior  Court — Hon.   George 

P.  Wilson,  Judge. 

Filed,  October  25,  1888. 

Action  on  a  promissory  note.    Trial  by  the  court. 
Judgment  for  defendants,  and  plaintiffs  appeal. 

D.   W.  Highee^  for  appellants. 

McDiU  &  Sullivan^  for  appellees. 

Beck  J. — ^I.  The  answer  of  defendant  alleges  that 
the  note  in  suit  was  given  as  a  memorandum  for  com- 
missions agreed  to  be  paid  by  defendants  upon  the  sale 
of  com  to  be  bought  by  defendants  with  money  to  be 
furnished  them  by  plaint^s ;  that  defendants  paid  the 
commission,  and  plaintiffs  withdrew  the  money  from 
defendants'  hands  in  violation  of  the  agreement  under 
which  it  was  loaned  and  the  note  was  given.  The  answer 
also  sets  up  a  settlement  and  payment  made  pursuant 
thereto. 

II.  Counsel  for  plaintiffs  well  states  the  matters  in 
controversy,  in  the  following  language:  '^The  facts 
about  which  there  is  a  dispute  may  be  stated  as  follows  : 
(1)  Plaintiffs  claim  that  the  $5,000  advanced  shoald 
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have  been  returned  daring  the  summer  or  fall  of  1881, 
and  that  no  agreement  for  an  extension  of  time  of  the 
loan  was  made.  Defendants  say  that,  in  the  fall  of 
1881,  plaintiffs  agreed  to  a  further  extension.  ( 2)  Plain- 
tiffs claim  that  defendants  received  all  the  credits  to 
which  they  were  entitled  on  account  of  rebates  of  com- 
mission. Defendants  claim  rebates,  amounting  to 
$439.05,  while  plaintiffs  credited  defendants  with 
$169.43,  leaving  a  balance  of  $269.62,  which,  defendants 
claim,  were  not  allowed  them.  (3)  Plaintiffs  claim 
that  the  two  hundred  dollar  note  was  given  them  in  set- 
tlement of  a  recognized  liability  for  defendants '  failure 
to  ship  the  20,000  bushels  of  com,  bought  with  plaintiffs' 
money  advanced  to  defendants,  and  consequently  for  a 
good  consideration.  Defendants  claim  that,  at  the  time 
of  the  execution  of  the  note,  defendants  were  not 
indebted  to  plaintiffs,  and  that  the  note  was  given 
through  fear  that  suit  would  be  brought,  and  was  with- 
out consideration.  ( 4 )  There  is  a  further  claim  in  the 
testimony  that  plaintiffs  overcharged  defendants  by 
compounding  interest  on  the  five  thousand  dollars  in 
their  monthly  statements,  and  that  such  overcharge 
amounts  to  $19.70.  On  the  trial  this  overcharge  is  con- 
ceded by  plaintiffs."  The  facts  found  by  the  district 
court  are  stated  in  the  abstract  in  the  following  lan- 
guage: '^(1)  That  the  defendants  are  entitled  as  a 
credit  on  account  for  charge  of  compound  interest, 
$19.77.  (2)  That  on  the  account  set  out  in  plaintiffs' 
amendment  to  petition  there  was  an  error  in  giving 
defendants  credit  of  two  hundred  dollars  for  bills  receiv- 
able. ( 3 )  That  defendants  are  entitled  to  a  credit  of 
$439.05  on  said  account,  for  one-half  cent  a  bushel  as 
rebate  on  87,810  bushels  shipped  to  plaintiffs  by  defend- 
ants, for  which,  it  was  agreed  by  plaintiffs  and  defend- 
ants, defendants  should  be  paid ;  and  whereas  defendants 
are  credited  on  said  account  for  said  rebate,  $169,43, 
they  should  be  allowed  a  further  credit  of  $269.62,  which 
would  leave  a  balance  on  account  due  defendants  of 
$69.62,  with  6  per  cent,  interest,  for  five  years,  eleven 
months  and  twenty- three  days,  equal  to  $24.98,   or  a 
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total  of  $94.60,  phis  $19.77,  compound  interest,  equals 
$114.37,— due  defendants  on  account.  ( 4  )  That  the  note 
herein  sued  on  was  given  to  evidence  one  cent  a  bushel 
commission  for  twenty  thousand  bushels  of  com,  which 
defendants  had  bought  with  five  thousand  dollars 
advanced  to  them  by  plaintiffs,  and  which  the  plaintiffs 
were  to  sell  for  defendants  in  Chicago ;  that,  at  the  time 
the  note  was  given,  no  part  of  said  corn  had  been  sold 
by  plaintiffs ;  nor  has  it  been  since  sold  ;  nor  does  the 
evidence  show  that  the  plaintiffs  have  at  any  time 
demanded  or  requested  the  defendants  to  ship  or  permit 
plaintiffs  to  so  sell  said  corn  ;  and  that  no  specific  time 
was  fixed  at  which  defendants  should  ship  said  com  to 
plaintiffs  for  sale."  The  errors  assigned  are  all  directed 
against  the  findings  of  the  court. 

III.  It  is  first  insisted  that  the  district  court  erred 
in  failing  to  state  separately  findings  of  facts  and  conclu- 
sions of  law,  and  in  stating  evidence  instead 

^  OTronin'flnd-  of  ultimate  facts.  Without  determining 
no?  r2Sed^^  that  the  errors  complained  of  do  exist,  we 
are  of  the  opinion  that  plaintiffs  cannot  first 
urge  them  in  this  court.  The  attention  of  the  court 
below  was  not  called  to  them.  Correct  findings  could 
have  been  readily  made  in  the  court  below,  had  the 
objection  been  i>ointed  out  there.  It  was  plaintiffs'  duty 
to  give  the  district  court  an  opportunity  to  review  and 
correct  its  findings  on  the  grounds  under  consideration. 
The  plaintiffs,  in  presenting  these  objections  here,  ask 
us  to  decide  questions  not  raised  in  the  court  below. 
This  we  cannot  do. 

IV.  The  correctness  of  the  first  finding  of  fact  is 
conceded  in  plaintiffs'  argument. 

y.     It  is  objected  by  plaintiffs  that  the  other  find^- 

ings  of  fact  are  not  supported  by  the  evidence.     A 

a.  FnroiHo  of      majority  of  the  court  are  of  the  opinion,  in 

S^J^®,TJ".«,^   which  I  do  not  concur,  that  this  is  true  as 

aenc6  to  sap-  ' 

^^  to  the  fourth  one.      In  their  opinion  the 

evidence  shows,  without  conflict,  that  plaintiffs  advanced 
to  defendants  money  with  which  to  buy  com,  on  the 
agreement  that  plaintiffs  were  to  receive  eight  per  cent 
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interest  on  all  tlie  money  so  advanced,  and  one  cent  per 
bushel  on  all  grain  purchased  with  the  money  so  fur- 
nished. The  charge  of  one  cent  per  bushel  was  to  com- 
pensate plaintiffs  for  selling  the  grain  in  Chicago.  In 
November,  1881,  one  of  the  plaintiffs  visited  defendants, 
and  ihspected  a  part  of  the  com  which  they  had  at  that 
time  purchased.  It  is  claimed  by  defendants  that,  at  that 
time,  desiring  to  hold  the  com  until  the  next  season, 
they  arranged  with  plaintiffs  to  extend  the  time  of  pay- 
ment of  the  money  borrowed  until  the  next  season. 
This  is  denied  by  plaintiffs.  But  during  the  next  month 
the  defendants,  in  answer  to  a  request  for  pajrment, 
wrote  the  plaintiffs  that  they  would  prefer  to  keep  the 
money  longer,  but  could  not  expect  to  do  so  if  plaintiffs 
did  not  wish  to  accommodate  them.  They  made  no 
claim  in  the  letter  that  the  plaintiffs  had  agreed  upon 
an  extension.  In  February,  1882,  the  amount  of  the 
$5,000  loan  was  sent  to  plaintiffs.  In  acknowledging  the 
receipt  of  this  payment,  plaintiffs  called  attention  to  the 
commissions  to  which  they  claim  they  were  entitled  on 
the  20,000  bushels  of  com  which  had  been  purchased 
with  money  furnished  by  plaintiffs,  but  was  still  held 
in  cribs  by  defendants.  They  proposed  that  defendants 
give  their  note  for  the  amount  of  the  commission,  due 
in  six  months,  and,  if  within  that  time  defendants  would 
ship  to  plaintiffs  the  com,  they  would  charge  the  com- 
missions on  the  sale,  and  return  the  note,  cancelled. 
This  was  assented  to  by  defendants,  and  the  note  was 
signed  and  promptly  forwarded  to  plaintiffs,  without 
objection.  The  corn  was  not  shipped,  and  the  defend- 
ants now  claim  that  the  note  was  given  to  prevent  plain- 
tiffs from  commencing  suit  against  them.  But  the 
majority  think  that  the  evidence  does  not  support  this 
claim.  I  think  there  was  evidence  tending  to  support 
the  claim,  and  that  we  therefore  cannot  interfere  with  the 
finding  of  the  court.  No  suit  had  been  threatened,  and 
the  relation  of  the  parties  seems  to  have  been  friendly. 
The  majority  of  the  court  think  that,  as  the  note  was 
given  in  the  settlement  of  a  claim,  apparently  well 


OCTOBER  TERM,  1888.  81 

Maxwell  ▼.  Wilson. 

founded,  made  by  plaintiffs,  and  recognized  by  defend- 
ants, they  cannot  resist  it  now.  And  they  base  their 
conclusion  upon  the  further  facts  that  the  settlement 
did  not  require  plaintiffs  to  demand  a  sale  of  the  corn. 
The  note  was  to  be  cancelled  only  in  the  event  that 
within  six  months  from  the  time  it  was  given  the 
defendants  should  ship  the  com  to  plaintiffs.  In  other 
words,  the  settlement  authorized  defendants  to  pay  the 
note  by  shipping  the  corn  within  the  time  named.  This 
they  failed  to  do,  and  the  note  remained  unpaid,  and  in 
the  opinion  of  the  majority  is  a  valid  obligation.  In  my 
opinion,  there  was  evidence  tending  to  show  an  agree- 
ment of  plaintiffs  to  continue  the  loan,  and  that  defend- 
ants were  induced  to  give  the  note  in  order  to  protect 
their  credit,  and  it  was  therefore,  as  between  the  parties, 
without  consideration.  In  the  view  of  the  majority  the 
judgment  of  the  district  court  ought  to  be  reversed ;  and 
it  is  so  ordered.  Reversed. 


Maxwell  v.  Wilson, 

Execution:  levy  on  stock  of  goods  :  owNBRsmp.  Defendant  as 
sheriff  levied  on  a  stock  of  goods  as  the  property  of  F.  and  F.  &  M. 
Plaintiff  at  one  time  owned  a  part  of  another  stock  of  goods,  and 
F.  owned  the  residue  thereof.  F.  and  M.  (plaintiff's  brother) 
placed  the  stock  in  a  building  owned  by  plaintiff,  and  proceeded 
to  sell  the  same  at  retail,  adding  to  the  stock  from  time  to  time  in 
their  own  name  and  on  their  own  credit.  Afterwards  they 
exchanged  the  stock  for  a  tract  of  land,  which  was  conveyed  to 
plaintiff.  F.  occupied  the  land  for  a  time,  and  made  some  improve- 
ments thereon  ;  but  the  land  was  subsequently  exchanged  for  the 
stock  of  goods  in  question,  plaintiff 's  brother  acting  for  him  in  the 
transaction.  F.  took  possession  of  the  stock,  and  engaged  in  sell- 
ing the  goods,  and  was  in  possession  when  defendant  made  the 
levy.  Plaintiff  sued  for  and  recovered  the  value  of  the  whole 
property.  Held  that  the  facts  did  not  warrant  such  judgment) 
because  they  showed  that  he  owned  but  an  undivided  interest  in 
the  goods. 
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Maxwell  v.  WilBon. 


Appeal    from     Ida     District     Court. — Hon.    J.     H. 

Magomber,  Jadge. 

Filed,  October  25, 1888. 

Defendant,  who  is  sheriff  of  Ida  county,  levied  cer- 
tain executions,  which  were  issued  on  judgments  against 
C.  L.  Pinley  and  Finley  &  Maxwell  on  a  stock  of  mer- 
chandise. Plaintiff  brought  this  action  to  recover  the 
value  of  the  goods,  alleging  that  he  was  the  owner  of 
the  same,  and  that  neither  Pinley  nor  Pinley  &  Max- 
well had  any  interest  in  them.  Defendant  answered, 
denying  that  plaintiff  was  the  owner  of  the  proj)erty, 
and  alleging  that  whatever  interest  he  had  or  claimed 
therein  was  in  fraud  of  the  rights  of  the  creditors  of  Pin- 
ley and  Pinley  &  Maxwell.  There  was  a  trial  to  a  jury, 
who  returned  a  verdict  for  plaintiff,  on  which  the  court 
entered  judgment.    Defendant  appeals. 

Warren  &  Buchanan^  for  appellant. 

No  appearance  for  appellee. 

Reed,  J. — The  evidence  given  on  the  trial  estab- 
lished the  following  state  of  facts  :  Prior  to  January, 
1883,  C.  L.  Pinley  executed  to  Hibberd,  Spencer  &  Bart- 
lett  a  chattel  mortgage,  covering  a  stock  of  merchandise 
then  owned  by  him.  Plaintiff  acquired  the  mortgage, 
and,  in  a  proceeding  to  foreclose  it,  he  became  the  pur- 
chaser of  a  portion  of  the  stock.  He  subsequently  per- 
mitted his  brother  Archie  Maxwell  and  Pinley  to  engage 
in  the  business  of  selling  the  goods  thus  purchased  at 
retail.  They  placed  the  stock  in  a  building  owned  by 
plaintiff,  and  from  time  to  time  added  to  it,  by  pur- 
chases made  in  their  own  name  and  on  their  own  credit. 
After  having  carried  on  the  business  in  that  way  for 
more  than  a  year,  they  exchanged  the  stock  for  a  tract 
of  land,  which  was  conveyed  to  plaintiff.  Pinley  took 
possession  of  the  land,  and  occupied  it  for  one  year, 
making  certain  improvements  upon  it,  but  it  was  not 
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shown  under  what  arrangement  that  was  done.  The 
land  was  subsequently  exchanged  for  the  stock  of  goods 
in  question,  plaintiff's  brother  acting  for  him  in  that 
transaction ;  he  being  a  resident  of  another  state.  Fin- 
ley  took  possession  of  the  stock,  and  engaged  in  the 
business  of  selling  the  goods,  and  was  in  possession  when 
defendant  made  the  levy.  One  of  the  grounds  of  the 
motion  for  a  new  trial  was  that  the  verdict  was  not  sup- 
ported by  the  evidence.  We  are  of  the  opinion  that  the 
motion  should  have  been  sustained  on  that  ground. 
There  can  be  no  question,  under  the  evidence,  but  that 
Pinley  &  Maxwell  were  joint  owners  with  plaintiff  of 
the  stock  which  was  traded  for  the  land.  The  goods 
purchased  by  them,  and  added  to  the  stock,  were  com- 
mingled with  it ;  and  the  stock,  as  thus  made  up,  con- 
stituted the  only  consideration  paid  for  the  land.  As 
they  paid  part  of  that  consideration,  they  acquired  an 
equitable  interest  in  it.  The  fact  that  the  title  was  con- 
veyed to  plaintiff  is  immaterial ;  for  in  equity  he  held 
the  title  in  trust  for  himself  and  his  co-tenants.  They 
consented  to  the  exchange  of  the  land  for  the  property 
in  question,  and,  by  reason  of  that  fact,  they  acquired 
an  interest  in  that  property.  It  constituted  the  consid- 
eration paid  for  the  goods,  and  it  was  not  claimed  that 
they  were  compensated  in  any  other  manner  for  their 
interest  in  it.  Clearly,  then,  plaintiff  owned  but  an 
undivided  interest  in  the  property.  True,  he  testified 
in  a  general  way  that  he  was  the  owner  of  the  whole  of 
it ;  but  that  was  matter  merely  of  conclusion,  and  the 
facts  and  circumstances  show  clearly  that  his  claim  in 
that  regard  is  not  well  founded ;  but  he  sued  for,  and  by 
the  verdict  and  judgment  recovered,  the  value  of  the 
whole  of  the  property.  The  other  questions  argued  by 
counsel  relate  merely  to  the  conduct  of  the  trial,  and 
need  not  be  considered. 

Revebsed. 
Vol.  76— 3 
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Kyte  v.  Kellbb. 

Lease:  of  land  fob  c^bn  cbop:  termination:  right  to  stalk 
PASTUBB.  Where  land  is  leased  for  the  purpose  only  of  raising  a 
crop  of  com  thereon,  the  lessee's  rights  expire  when  the  com  is 
harvested,  and  he  is  not  entitled,  in  the  absence  of  a  special  stipu- 
lation therefor,  to  pasture  his  cattle  upon  the  stalks.  So  held 
under  section  2015  of  the  Code,  which  provides  that  "  in  cases  of 
field  tenants  or  croppers.  *  *  *  leases  shall  be  held  to  expire 
when  the  crop  is  harvested ;  provided  that,  in  case  of  a  crop  of 
com,  it  shall  not  be  later  than  the  first  day  of  December,  unless 
otherwise  agreed  upon."  The  rights  of  the  parties  in  such  cases 
cannot  be  controlled  by  custom. 

• 

Appeal  from  Clarke   District  Court. — Hon.    J.    \7. 

Harvey,  Judge. 

Filed,  October  25,  1888. 

This  is  an  action  in  equity,  by  which  the  plaintiff 
demanded  that  the  defendant  be  enjoined  from  breaking . 
down  gates  inclosing  his  land,  and  driving  cattle 
thereon.  There  was  an  answer  to  the  petition,  and  a 
hearing  had  upon  the  merits,  and  a  decree  was  entered 
for  the  plaintiff,  and  defendant  appeals. 

TT.  B.   Tollman^  for  appellant. 

No  appearance  for  appellee. 

Both  ROOK,  J. — It  appears  from  the  pleadings  and 
evidence  that  in  thd  spring  of  the  year  1884  the  plaintiff 
leased  to  the  defendant  eighteen  acres  of  land  upon 
which  to  raise  a  crop  of  corn  in  that  year.  The  rent 
reserved  was  one-third  of  the  crop,  husked  and  delivered 
in  the  crib.  The  land  was  part  of  a  field  of  forty  acres, 
all  of  which  had  been  used  as  a  meadow.  This  forty- 
acre  tract  was  not  on  any  public  road,  but  there  were 
two  approaches  to  it  over  the  lands  owned  by  plaintiff. 
The  defendant,  in  cultivating  and  removing  tfie  crop. 
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went  in  and  out  to  his  work  by  opening  gates  and  pass- 
ing over  the  other  land«  of  plaintiff.     Some  time  in 
November  of  said  year  the  defendant  husked  the  share 
of  the  plaintiff,  and  delivered  it  to  him ;  and  also  husked 
his  own  share,   and  removed  it  from  the  land.     The 
harvesting  of  the  com  was  completed.     It  is  true  the 
defendant  did  not  husk  his  own  share  as  clean  as  he  did 
that  of  the  plaintiff,  but  no  com  of  any  value  was  left 
on   the    stalks.     After   completing   the  husking,   the 
defendant  insisted  on  his  right  to  turn  his  cattle  in  the 
field  to  pasture  the  stalks  and  feed  on  what  corn  was 
left.    This  was  objected  to  by  plaintiff,  and  it  is  the 
alleged  right  of  the  defendant  to  the  pasturage  which 
was  the  issue  tried  in  the  court  below.     It  appears  from 
the  evidence  that  when  the  contract  was  made  nothing 
was  said  about  the  right  to  said  pasturage,  nor  when 
the  lease  should  expire.     The  defendant  insists  that,  in 
the  absence  of  such  a  stipulation,  he,  as  a  cropper,  was 
entitled  to  the  pasturage  by  custom,  and  evidence  of 
such  a  custom  was  introduced  at  the  hearing.     We  do 
not  think  the  rights  of  the  parties  can  be  controlled  by 
custom,  because,  as  we  understand  it,  they  are  regulated 
and  controlled  by  statute.     It  is  provided  by  section 
2015  of  the  Code  that,   '*in  cases  of  field  tenants  or 
croppers,     *    *    *    leases  shall  be  held  to  expire  when 
the  crop  is  harvested :  provided,  that  in  case  of  a  crop 
of  corn  it  shall  not  be  later  than  the  first  day  of  Decem- 
ber, unless  otherwise  agreed  upon."     In  our  opinion, 
the  defendant's  rights  in  the  premises  terminated  when 
he  finished  husking  the  com.    He  had  then  harvested 
the  crop.    The  fact  that  he  did  not  hask  all  the  stalks 
clean    cannot  be '  held  as  extending  the  right  to  the 
possession  of  the  land.    His  harvest  was  over,  and  his 
lease  ended,  when  the  crop  was  removed,  so  far  that  he 
thought  it  proper  to  pasture  the  land.    This  appears  to 
us  to  be  the  plain  meaning  of  the  statute.    The  cases  of 
Johnson  v.  Shanks  67  Iowa,  116,  and  Howard  County  v. 
Kyte^  69  Iowa,  807,  cited  by  counsel  for  appellant,  do 
not  appear  to  us  to  be  inconsistent  with  the  decree  of 
the  district  court  in  this  case.  Affikmed. 
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Case  v.  Hicks. 


Surety :  judgment  against  as  principal  :  mortgage  foreclosure: 

ORDER  OF  SUBJECTING  PROPERTY  :  RES  ADJUDICATA.     Plaintiff  signed 

a  note  as  surety,  but  the  fact  that  she  was  surety  only  did  not 
appear  on  the  note.  The  principal  executed  a  mortgage  on  his  land 
to  secure  the  note,  and  afterwards  sold  the  land  to  the  defendant. 
Plaintiff  also  joined  the  principal  in  executing  another  mortgage  to 
secure  the  note  on  another  tract  of  land,  in  which  she  owned  an 
undivided  one-third.  In  an  action  to  foreclose  the  mortgages, 
plaintiff  and  defendant  herein  were  both  made  parties  defendant, 
and  plaintiff  made  default,  but  defendant  answered,  and  set  up  that 
plaintiff  was  the  principal  debtor  on  the  note,  and  that  his  grantor 
was  but  a  surety,  and,  in  legal  effect,  that  he  himself  was  a  surety 
to  the  extent  of  the  value  of  the  land  purchased  by  him,  and  asked 
that  the  undivided  one-third  interest  of  plaintiff  in  the  other  tract  of 
land  be  exhausted  before  his  land  should  be  sold.  Plaintiff  had  no 
notice  of  this  answer,  but  a  decree  was  entered  in  accordance  there- 
with, and  her  undivided  one-third  was  sold  in  satisfaction  of  the 
judgment  on  the  note.  Afterwards  plaintiff  brought  this  action, 
alleging,  among  other  things,  that  she  was  but  a  surety  on  the  note, 
and  asking  judgment  against  defendant  and  the  principal  on 
the  note,  and  that  such  judgment  be  declared  a  lien  on  the  land 
bought  by  defendant,  paramount  to  his  titie  thereto,  and  for  gen- 
eral equitable  relief ;  but  held — 

(*1)  That  since  plaintiff  took  no  steps  in  the  first  action  to  show 
that  she  was  but  a  surety,  she  must  be  held  to  have  con. 
sented  that  her  property  might  be  held  as  that  of  a  principal 
debtor. 

(2)  That  defendant,  if  he  claimed  to  be  but  a  surety,  had  a  right, 
under  section  8043  of  the  Ck)de,  to  make  that  claim  in  the 
first  action,  without  notifying  plaintiff  of  that  fact,  and  to 
have  an  order  that  the  principal's  property  be  first  exhausted. 

(3)  That  such  order  was  a  valid  adjudication  against  plaintiff, 
which  she  could  not  attack  in  a  subsequent  action. 

Appeal  from  Calhoun    District  Court.— B.on.  J.   H. 

Macombeb,  Judge. 


Piled,  October  25,  1888. 
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Ok  the  tenth  day  of  October,  1884,  the  plaintiff  and 
defendants,  Philetos  R.  Hicks  and  Alma  Hicks,  made 
their  promissory  note,  in  favor  of  E.  A.  Richmond,  for 
$262.60.     To  secnre  the  payment  of  this  note,  Philetns 
R.  and  Alma  Hicks  executed  a  mortgage  on  the  north 
half  of  the  northwest  quarter  of  section  21,  township  86, 
range  32  ;  and  plaintiff  joined  with  said  defendants  in  exe- 
cuting a  mortgage  on  the  south  half  of  said  quarter  sec- 
tion.   Plaintiff  claims  that  her  interest  covered  by  this 
mortgage  was  the  ownership  of  an  undivided  one-third 
of  the  land  therein  described.    Both  mortgages  were  duly 
recorded.    On  the  twenty-eighth  day  of  January,  1886, 
Philetus  R.  Hicks  and   Alma,  his  wife,  conveyed  the 
tract  of  land  first  described  to  Jacob  Hicks  by  warranty 
deed.     In  December,   1885,    Richmond  commenced  an 
action  to  recover  judgment  for  the  amount  of  the  note, 
and  to  foreclose  the  two  mortgages,  and  made  plaintiff, 
Philetus,  Alma,   and  Jacob  Hicks,   and  other  parties 
defendant.    Plaintiff  was  duly  served  with  notice  of  the 
action,   but  made    default.      Jacob   Hicks   appeared, 
and  filed  an  answer,  in  which  he  alleged,  in  substance, 
that  he  was  the  owner  of  the  north  half  of  the  quarter 
section   described ;  that  he  acquired  such  ownership 
after    the  mortgage  thereon  to   Richmond  had  been 
executed,  but  without  any  actual  knowledge  of  its  exist- 
ence ;  that  the  amount  of  said  mortgagee's  claim  had 
inured  to  the  benefit  of  the  plaintiff  in  this  case ;  and 
asking  that  her  interest  in  the  south  half  of  said  quarter 
section  be  first  exhausted  to  satisfy  the  mortgage  debt. 
No  relief  was  in  terms  asked  against  the  plaintiff  in  this 
case,  and  she  was  not  notified  of  the  relief  demanded  in 
the  answer.     On  the  fifth  day  of  February,  1886,  Rich- 
mond recovered  judgment  for  the  amount  of  his  note, 
and  a  decree  foreclosing  the  mortgages ;  but  providing 
that  the  sheriff  should  ' '  exhaust  the  undivided  one-third 
of  the  south  half"  of  said  quarter  section  before  selling 
the  north   half.     An  execution  was  issued,  and  the 
interest  of  plaintiff  was  sold  to  defendant  Joseph  A. 
Hicks  for  enough  to  satisfy  the  judgment  and  costs. 
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On  the  first  day  of  September,  1886,  the  plaintiff  filed 
her  petition  in  this  case,  in  which  she  claims  that  she 
signed  the  note  to  Richmond  as  surety  only  for  Philetas 
R.  Hicks  ;  that  Jacob  Hicks  took  the  conveyance  for  the 
north  half  of  said  quarter  section  with  knowledge  of 
the  aforesaid  mortgage  thereon,  and  that  he  assumed  its 
payment ;  that  after  the  foreclosure  proceedings  were 
commenced  he  fraudulently,  and  with  intention  to  cheat 
and  defraud,  represented  to  plaintiff  personally,  and  by 
letters  through  his  attorney,  that  he  had  fully  paid  the 
note ;  that  the  foreclosure  proceedings  were  dismissed, 
and  that  there  could  be  no  necessity  for  her  to  make  an 
appearance  in  the  case ;  that  plaintiff  relied  upon  said 
representations,  and  made  no  appearance  in  the  fore- 
closure proceedings ;  that  Jacob  Hicks  appeared,  and 
deceitfully  and  fraudulently  procured  the  decree  which 
required  the  sale  of  her  land  for  the  payment  of  the 
judgment ;  that  the  promises  of  said  Jacob  Hicks  to  pay 
off  said  note  were  false,  and  made  to  defraud  plaintiff ; 
that  defendants  Jacob,  Joseph,  and  Philetus  R.  Hicks 
formed  a  conspiracy  to  cheat  and  defraud  the  plaintiff ; 
that  the  last-named  defendant  is  insolvent,  and  has 
absconded ;  and  that  her  interest  in  the  land  was  sold 
for  $381.67.  She  asks  judgment  against  Jacob  and 
Philetas  R.  Hicks,  and  that  such  judgment  be  declared 
paramount  to  the  title  of  Jacob  Hicks  to  the  north  half 
of  said  quarter  section,  and  for  general  equitable  relief. 
The  answer  of  Jacob  Hicks  alleges,  in  substance,  that  he 
purchased  the  land  in  good  faith,  without  actual  notice 
of  the  Richmond  mortgage,  and  that  plaintiff  was  the 
principal  maker  of  the  mortgage  note,  and  received  the 
benefits  derived  therefrom.  It  also  alleges  that  the  lia- 
bility of  plaintiff's  interest  in  the  land  was  adjudicated 
in  the  foreclosure  proceedings  ;  that  the  judgment 
thereon  rendered  is  in  full  force ;  and  that  plaintiff,  by 
reason  of  having  been  a  party  to  such  proceedings,  is 
estopped  from  questioning  said  judgment  in  this  action. 
A  trial  to  the  court  below  resulted  in  a  decree  giving  to 
plaintiff  a  lien  on  the  north  half  of  the  quarter  section 
in  question  for  $380.97  and  interest.  Jacob  Hicks  appeals. 
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JE.  C.  8tet>e7hS(m  and  0.  J.  Jollej/j  for  appellant. 

J.  C.  Kerr^  for  appellee. 

Robinson,  J. — I.  There  is  some  conflict  in  the 
evidence,  bat  we  think  it  shows  that  plaintiff  signed  the 
Riclimond  note  as  surety  for  Philetns  R.  Hicks.  The 
money  received  thereon  was  used  by  her,  but  was  in 
effect  a  repayment  of  money  which  was  borrowed  of  her 
by  Philetns.  Some  conversation  was  had  between  plain- 
tiff and  appellant,  but  it  was  after  the  latter  had 
obtained  his  deed  for  the  land ;  and,  if  statements  or 
promises  were  therein  made,  as  claimed  by  plaintiff,* 
they  were  without  consideration,  and  without  force  to 
obligate  appellant.  The  plaintiff  fails  to  show  that 
apx>ellant  assumed  the  Richmond  mortgage  at  the  time 
he  acquired  title  to  the  land,  or  that  he  knew  of  its 
existence.  The  charges  of  fraud  are  not  sustained.  It 
is  true  that  the  decree  in  the  foreclosure  case  was  as 
asked  by  appellant ;  but  the  facts  in  the  case  gave  some 
color  to  his  claim  that  plaintiff  was  the  principal  debtor, 
and  we  do  not  find  that  such  claim  was  fraudulently 
made,  nor  do  we  find  any  ground  for  concluding  that 
appellant  made  any  representation  to  plaintiff  to  induce 
her  not  to  appear  in  the  Richmond  case.  If  her  state- 
ments as  to  what  he  said  are  true,  he  made  some  state- 
ments of  an  intention  on  his  part  to  pay  the  mortgage 
debt,  but  they  were  made  long  before  the  foreclosure 
proceedings  were  commenced,  and  were  not  of  a  char- 
acter to  justify  plaintiff  in  relying  upon  them. 

II.  Appellant  insists  that  the  adjudication  in  the 
Richmond  case  is  valid,  and  that  appellee  is,  by  this 
action,  making  a  collateral  attack  upon  it.  Appellee 
contends  that  the  law  of  res  judicata  has  no  applica- 
tion to  this  case ;  that  she  made  default  in  the  fore- 
closure proceedings,  and  is  concluded  by  the  judgment 
therein  rendered  only  as  to  the  very  matters  set  up  in 
the  x)etition,  and  of  which  she  had  notice.    It  is  not 
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disputed  that  plaintiff  had  dae  notice  of  the  foreclosure 
proceedings,  and  that  she  was  in  fact  a  party  thereto, 
and  bound  by  the  decree  so  far  as  it  was  warranted  by 
the  petition  of  Richmond.  The  court  then  had  jurisdic- 
tion of  the  parties  affected  by  its  decree,  and  of  the 
subject-matter  of  the  action.  It  was  within  its  power, 
and  was  its  duty,  so  far  as  the  facts  were  shown  and 
relief  was  asked,  to  settle  the  question  of  priority  of 
liens.  '  2  Jones,  Mortg.  sec.  1445.  See,  also,  Ordham  t). 
Railroad  Co.y  3  Wall.  711.  If  appellant's  theory  of  the 
relation  of  appellee  to  the  mortgage  debt  had  been 
correct,  he  was  surety  for  the  payment  of  that  debt,  to 
the  extent  that  his  mortgaged  property  was  holden  for 
it,  and  was  entitled  to  the  relief  given  by  the  idecree 
upon  showing  the  fact  to  the  court.  Code,  sec.  3042. 
We  do  not  think  it  was  necessary  for  him  to  give  notice 
to  his  co-defendants  of  his  claim.  They  knew  that  he 
was  a  party  to  the  action,  and  were  chargeable  with 
notice  of  whatever  rights  he  might  have  which  could  be 
protected  in  the  action,  without  a  prayer  for  afSrmative 
relief  as  against  them.  Appellee  had  taken  no  steps  to 
have  her  relation  to  the  note  shown  to  the  court.  Hence 
she  must  be  held  to  have  consented  that  her  property 
might  be  treated  as  that  of  a  principal  debtor.  Section 
3042,  supra.  She  was  made  a  party  to  the  suit  for  the 
purpose  of  settling  her  liability.  It  was  the  proper  time 
and  tribunal  in  which  to  make  her  rights  known,  and 
have  them  protected.  Having  failed  to  do  so,  she  ought 
not  to  be  heard  to  question  the  decree  in  this  action. 
Tredway  v.  Sioux  City  &  Pac.  Ry,  Co,^  39  Iowa,  665. 
So  far  as  her  claim  rests  upon  alleged  promises  and 
fraud  on  the  part  of  appellant,  it  is  not  sustained  by 
the  evidence  ;  and,  so  far  as  it  is  based  upon  her  surety- 
ship, it  must  be  held  to  have  been  adjudicated  in  the 
Richmond  case  ;  and,  until  the  decree  in  that  case  is  set 
aside  or  modified  by  direct  proceedings,  it  must  be  held 
to  be  conclusive  as  to  her  interests  therein  involved. 
The  decree  of  the  court  below  in  this  case  is 

Reversed. 


I 
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who  first  begifiB  an  action  to  set  aside  a  fraudulent  conveyance  of 
land  by  hia  debtor  obtains  the  first  lien,  even  though  another  cred- 
itor, who  be^ns  his  action  later,  obtains  the  first  judgment  to  set 
aside  the  conveyance. 

3- : : :  PUSCHASB  OF  JUDOMBNTB  BY  FRAUDU* 

UENT  aRANTBB:  MKBOKB.  After  a  fraudulent  conveyance  of 
land,  certain  actions  were  brought  to  subject  the  land  to  the 
payment  of  certain  judgments  against  the  grantor,  and  these 
judgments  were  afterwards  assigned  to  the  grantee,  but  the 
actions  were  never  prosecuted  to  a  termination.  Afterwards 
this  action  was  begun  by  another  judgment  creditor  of  the 
grantor  for  the  same  purpose.  Held  that  the  judgments  pur- 
chased by  the  fraudulent  grantee  did  not  merge  in  the  legal 
title  simply  because  he  could  not  prosecute  to  judgment,  against 
himself,  the  action  to  subject  the  land  to  their  payment,  and  that 
a  decree  subjecting  the  land  to  the  payment  of  the  judgment 
sued  on  in  this  case  was  erroneous  in  not  providing  for  the  pay- 
ment, first,  of  the  judgments  purchased  by  the  grantee,  which 
were  prior  liens  on  the  land,  and  in  no  way  tainted  with  the  fraud 
in  the  conveyanca  (See  opinion  for  cases  followed.)  [Reed,  J. 
dis9enting.  ] 

Appeal  from    Monroe  District   Court. — Hon.  Dell 

Stuart,  J\idge. 

Piled,  October  26,  1888. 

Action  in    equity,    judgment   for   plaintiff,  and 
defendants  appeal. 

T.  B.  Perry ^  for  appellants. 
H,  L.  Dash  i ell,  for  appellee. 
Servers,   C.  J. — In  1882  the  defendants  William 
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1.    Fraudulent  Ctonyeyanoe:  taijd  bxcrft  as  to  crxditobs.    A 
fraudiileiit  conveyance  of  real  estate,  as  between  the  parties  and 
aU  the  i¥orld  except  creditors,  is  valid,  and  vests  the  title  in  the        .-5    41 
grantee.     (See  cases  cited  in  opinion.)  106  34ft 

2.       :  ACTIONS  TO  SET  ASIDE  :  FBIORTTY  OF  EIGHT.     The  creditor         dUl    2» 
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Hioks,  Aaron  Hicks  and  T.  S.  Tharp  became  indebted 
to  Malvina  Bone,  the  plaintiff '  s  intestate.  A  judgment 
was  recovered  in  1884  on  such  indebtedness  against 
William  Hicks  and  T.  S.  Tharp.  Afterwards,  in  1886,  a 
judgment  was  recovered  on  the  same  indebtedness 
against  the  defendant  Douglass,  executor  of  Aaron 
Hicks.  In  1883,  Aaron  and  William  Hicks  conveyed 
certain  real  estate  to  said  Douglass,  as  the  plaintiff 
claims,  for  the  purpose  of  defrauding  their  creditors ; 
and  the  object  of  this  action,  which  was  commenced  in 
1887,  is  to  set  aside  the  conveyance,  and  subject  the  real 
estate  to  the  payment  of  the  judgment.  The  defendants 
answered,  denying  the  petition,  and  admitted 
the  recovery  of  the  judgments  and  the  conveyance; 
but  denied  that  the  same  was  made  for  a  fraudulent 
purpose.  The  defendant  Douglass  filed  a  crossrpetition, 
and  pleaded  that,  in  1883,  Cassady,  Wallace  and  Bamr 
say  recovered  three  several  judgments  against  William 
and  Aaron  Hicks,  who  commenced  in  the  same  year 
three  several  actions  to  set  aside  the  conveyance  to 
Douglass,  and  subject  the  real  estate  described  in  the 
petition  to  the  payment  of  these  judgments;  and  in 
1886  and  1887  the  said  judgments  were  sold,  assigned  to, 
and  became  the  property  of  said  Douglass.  The  actions 
commenced  by  Cassady,  Wallace  and  Ramsay  are  still 
pending  and  undetermined.  The  relief  asked  in  the 
cross-petition  is  that  the  three  last-named  judgments  be 
declared  to  be  superior  to  the  plaintiff's  judgment,  and 
that  he  be  decreed  to  pay  off  and  satisfy  the  same 
before  selling  the  real  estate  in  satisfaction  of  his  judg- 
ment. There  was  a  demurrer  to .  the  cross-petition, 
which  was  sustained,  and  the  only  question  we  are 
required  to  determine  is  whether  the  court  erred  in  so 
ruling. 

I.    Counsel   for   the  appellent  properly  concedes 
that,  for  the  purpose  of  this  case,  the  conveyance  of  the 

real  estate  must  be  regarded  as  fraudulent 

^d^^^^^t   ^  ^  ^^^  creditors  of  Hicks.    While  this  is 

as  to  mwB-    so,  the  conveyance,  as  between  the  parties 

and  all  the  world  except  creditors,  is  valid, 
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and  vests  in  the  defendant  the  title  to  the  real  estate. 
Stephens  v.  Heirs  of  HarroWy  26  Iowa,  458 ;  MeUen  v. 
AmeSy  89  Iowa,  283.  It  does  not  seem  material  to 
determine    whether   Cassady,    Wallace,    and  Ramsay 

became  vested  with  a  valuable  lien  nnder 
"  ^i  iTaet  *^^  ^y  virtue  of  the  judgments  in  their 
^*of  right!'*'  favor,  for  the  reason  that  they  commenced 
their  actions  in  equity  to  subject  the  real 
estate  to  the  payment  of  such  judgments  in  1883,  which 
was  prior  to  the  time  the  judgment  under  which  the 
plaintiff  claims  was  recovered ;  but  they  did  obtain 
such  lien  when  they  commenced  such  actions  in 
equity.  In  Bridgman  v.  McKissick^  16  Iowa,  260,  265, 
it  is  said  that  '4t  has  long  been  the  settled  doctrine  in 
equity  that  the  filing  of  such  a  bill  in  chancery  has 
the  effect  of  creating  a  specific  equitable  lien  upon  the 
thing  or  property  sought  to  be  subjected  to  the  execu- 
tion, for  the  reason,  perhaps,  that  the  commencement 
of  such  suit  operates  as  a  lis  pendens  notice,  and  stops 
all  successful  alienation  of  the  property  in  question, 
and  keeps  it  within  the  control  and  jurisdiction  of 
the ,  court ; "  and  it  was  held  in  that  case  that  the 
creditor  who  first  commences  his  action  in  equity 
obtains  priority.  It  follows  that  Cassady,  Wallace  and 
Ramsay,  by  the  commencement  of  their  actions, 
obtained  priority  to  the  plaintiff;  for  the  reason  that 
this  action  was  not  commenced  until  1887. 

II.    Appellant  claims  that  by  his  purchase,  and  the 
assignment  of  the  judgments  to  him,  he  obtained  all  the 

rights  of  Cassady,  Wallace  and  Ramsay, 

-—  '•  par-*      or,  if  not,  he  obtained  the  right  to  demand 

chaM  or  Jndg- 

ments  by       and    havo   the  judgments  owned  by  him 

frandalent  .  •  m     ■%         t    • 

grwitee :        declared  to  be  superior  to  that  of  the  plain- 

merger.  *  * 

tiff,  who  insists  that  the  defendant  is  not 
entitled  to  such  relief,  for  two  reasons.  The  first  is 
that,  inasmuch  as  the  defendant  is  a  fraudulent  grantee, 
he  did  not,  by  his  purchase  of  said  judgments,  obtain 
any  right  whatever.  As  we  have  seen,  Cassady,  Wal- 
lace and  Ramsay  obtained  liens  when  they  commenced 
their  action  in  equity.     This  being  true,  the  defendant 
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certainly  obtained  such  lien  when  the  judgments  were 
assigned  to  him.  The  mere  fact  that  he  is  a  frandolent 
grantee  can  make  no  difference.  He  was  the  owner  of 
the  real  estate ;  and  as  such  he  had  the  right  to  pay  off 
or  purchase  the  indebtedness  of  his  grantors.  He  could 
thus  pay  or  obtain  all  or  a  part  of  such  indebtedness, 
and  in  that  way  perfect  his  title  against  the  only  parties 
who  could  question  it.  The  plaintiff  is  in  no  respect 
injured  by  this  action  of  the  defendant,  for  the  latter 
only  succeeds  to  the  rights  of  Cassady,  Wallace  and 
Ramsay,  and  seeks  to  enforce  only  such  right  or  claim 
as  could  have  been  enforced  by  them.  In  Smith  d. 
Orimes^  43  Iowa,  366,  it  was  found  that  Grimes  was  a 
fraudulent  grantee,  and  the  conveyance  of  the  real 
estate  to  him  was  adjudged  to  be  void  as  to  creditors ; 
but,  inasmuch  as  he  had  procured  the  assignment  of  a 
certain  mortgage  and  judgments  which'were  liens  upon 
the  real  estate,  it  was  held  that,  as  to  such  mortgage 
and  judgments.  Grimes  was  entitled  to  protection ;  and, 
as  they  were  liens  prior  to  that  of  the  plaintiff,  they 
must  be  first  paid  from  the  proceeds  of  the  sale  of  the 
real  estate  under  the  decree.  The  court  said:  "We 
are  not  required  to  punish  the  fraud  by  setting  aside 
these  assignments,  and  holding  the  liens  to  have  been 
paid.  *  *  *  We  are  required  to  determine  the 
rights  of  the  parties,  not  to  administer  punitive  justice." 
The  fact  that  in  the  cited  case  the  mortgage  and 
judgments  were  liens  on  the  real  estate  prior  to  the 
conveyance  is  immaterial.  The  lien  obtained  by  the 
commencement  of  the  actions  in  equity  is  certain  and 
well  defined,  and  precisely  the  same  which  the  plaintiff 
seeks  to  enforce  in  this  action.  The  character  of  the 
lien  can  make  no  difference,  provided  it  can  be  enforced 
by  or  is  available  in  the  hands  of  the  party  claiming 
under  it. 

The  second  ground  upon  which  appellee  claims  the 
defendant  is  not  entitled  to  the  relief  asked  in  the  cross- 
petition  is  that  the  liens  obtained  by  Cassady,  Wallace 
and  Ramsay  cannot  be  enforced  against  the  defendant, 
because  he  holds  both  the  legal  title  to  the  land  and  the 
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lien.  That  is  to  say,  the  claim  is  that  a  person  cannot 
enforce  the  lien  against  himself;  and  incidentally,  at 
least,  the  appellee  insists  there  has  been  a  merger  of 
two  estates,  titles,  or  rights.  A  conclusive  answer  to 
the  first  ground  just  stated,  it  seems  to  us,  Ib  that  pre- 
cisely the  relief  asked  can  be  granted  in  this  action,  for 
the  reason  that  such  measure  of  relief  was  granted  in 
the  case  of  Smith  v.  Orimes,  before  cited.  The  plain- 
tiff in  this  case,  as  in  that,  seeks  to  set  aside  a  fraudu- 
lent conveyance,  and  has  succeeded  in  so  doing;  but 
the  decree  fails  to  provide  for  the  payment  of  prior 
liens.  The  defendant  does  not  ask  that  the  conveyance 
be  set  aside.  He  is  content  to  let  the  title  remain  as  it 
is,  and  he  does  not  ask  that  his  lien  be  enforced  against 
himself;  but,  if  the  conveyance  is  set  aside  at  the 
instance  of  the  plaintiff,  the  defendant  simply  asks  that 
the  lien  owned  by  him,  which  exists  independent  of  the 
fraudulent  conveyance,  and  is  in  no  way  tainted  with  the 
fraud,  shall  be  protected.  We  fail  to  see  why  he  is  not 
entitled  to  such  relief.  As  to  the  merger,  we  desire  to 
say  that  two  estates  have  not  merged  in  the  defendant. 
He  simply  owns  the  legal  title  to  the  real  estate,  and 
also  owns  certain  liens  thereon.  Now,  have  sach  liens, 
because  owned  by  the  same  person,  merged  in  the  legal 
title !  The  ground  relied  on  by  counsel  we  understand 
to  be  that  the  merger  exists  simply  because  the  liens 
cannot  be  enforced  by  an  action  commenced  by  the 
defendant.  But  this  reason  is  not  satisfactory ;  for  the 
reason  that  the  lien,  as  we  have  shown,  ought  to  be 
recognized  and  protected  in  this  action.  Besides  this, 
the  settled  doctrine  in  this  state  we  understand  to  be  is 
that  a  merger  will  not  ordinarily,  at  least,  be  declared, 
unless  it  is  for  the  interest  of  the  person  claiming  the 
two  estates  or  rights  that  such  should  be  done,  or  that 
it  was  so  intended.  Vannice  v.  Bergen^  16  Iowa,  655 ; 
Lyon  V.  Mcllvaine,  24  Iowa,  0 ;  Shimer  9.  Hammond^ 
51  Iowa,  401.  Clearly,  it  appears  to  us  that  it  is  not  the 
interest  of  the  defendant  that  his  lien  should  merge  in 
the  legal  title,  and  certainly  such  was  not  his  intention. 
We  fail  to  see  why,  although  he  is  a  fraudulent  grantee. 
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he  may  not  purchase  or  obtain  the  assignment  of  a  lien 
which  may  be  declared  superior  to  the  legal  title,  pro- 
vided the  lien  has  no  connection  with  the  fraud,  and 
exists  Independent  of  it.  Conceding  that  the  defendant 
is  a  fraudulent  grantee,  he  is  not  an  outlaw.  The  judg- 
ment of  the  district  court  must  be 

Rbversed. 

Rebd,  J.,  (dissenting.)  I  do  not  concur  in  the 
conclusion  reached  by  the  majority  in  this  case.  The 
judgments  which  were  purchased  by  and  assigned  to 
defendant  Douglass  are  not  liens  upon  the  real  estate. 
It  was  said  in  Rowland  v.  Knox,  59  Iowa,  46,  that  "  the 
defendant  in  a  judgment  has  no  sach  interest  in  real 
estate,  equitable  or  otherwise,  which  he  has  conveyed 
away  to  defraud  his  creditors,  as  is  the  subject  of  a  lien 
In  favor  of  the  judgment  creditor."  According  to  the 
holding  in  that  case  the  lien  is  created,  not  by  the  judg- 
ment, but  by  the  decree  subjecting  the  property  to  its 
satisfaction.  And  to  the  same  effect  is  Boyle  v. 
Maroney^  73  Iowa,  70.  True,  the  institution  of  the  equita- 
ble action  creates  a  lis  pendens  ;  bat  that  is  notice  to 
the  world  merely  of  the  claim  that  is  made,  and  a  pur- 
chaser during  the  pendency  of  the  litigation  takes  the 
property  subject  to  whatever  rights  may  be  established 
by  the  judgment.  If,  then,  the  lien  is  created  by  the 
decree  subjecting  the  property  to  the  satisfaction  of  the 
judgment,  it  seems  to  me  impossible  that  Douglass 
shoald  acquire  any  rights  as  to  the  land  by  his  purchase 
of  the  judgment ;  for,  while  the  equitable  action  brought 
to  subject  the  property  to  the  satisfaction  has  not  been 
dismissed,  the  parties  by  that  transaction  have  rendered 
it  impossible  that  it  should  even  be  prosecuted  to  judg- 
ment. As  the  judgment  plaintiffs  have  parted  with  all 
interest  in  the  judgments,  they  have  no  interest  to  be 
protected,  and  clearly  Douglass  cannot  prosecute  the 
action  against  himself  to  subject  the  property  in  his  own 
hands  to  the  satisfaction  of  the  judgments  which  he 
now  owns.  Smith  %,  Orimes^  cited  by  the  majority,  is 
not  in  point.  In  that  case  Grimes,  the  fraudulent 
grantee,  bought  in  a  mortgage  and  judgment  which 
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were  liens  on  the  real  estate  at  the  time  of  the  frandu- 
lent  conveyance  ;  and  it  was  held  that  these  liens  should 
be  preserved  while  the  conveyance  was  set  aside.  The 
distinction  between  that  and  the  present  case  is  in  the 
fact  tliat  in  it  the  liens  existed  at  the  time  of  the  con- 
veyance, and  the  grantee  took  the  property  subject  to 
them,  while  in  this  no  lien  ever  in  fact  existed. 


1. 


3. 


Lamb  v.  McConkey  et  al. 

Former  Adjudication:  judgment  on  demurrse:  hattbbs 
wmoH  SHOULD  HAVE  BEEN  PLEADED.  When  a  demcuTer  ia  sustained 
to  a  petition  on  the  ground  that  under  the  facts  stated  the  plaintiff 
is  not  entitled  to  the  relief  demanded,  and  the  plaintiff  refuses  to 
amend,  and  judgment  is  rendered  on  the  demurrer,  such  judg- 
ment is  a  final  adjudication  against  the  plaintiff  of  all  matters 
actually  in  issue  in  that  action,  and  of  all  other  matters  which 
might  or  should  have  been  pleaded  as  entitling  him  to  the  relief 
demanded  in  that  action;  and  a  subsequent  action  cannot  be 
maintained  on  such  other  matters  unless  it  is  averred  that  they 
arose  since  the  prior  action  was  determined.  (See  opinion  for 
cases  cited«) 

Ezeoution :  sale  of  land  in  lxhcp  :  when  vaud.  A  sale  upon 
execution  of  several  parcels  of  land  together  is  valid,  where  each 
parcel  has  first  been  offered  separately  and  no  bid  received 
therefor. 

:  SALE  or  HOifESTEAD :  PRIOR  DEBT.    A  homestead  is  prop- 


erly sold  on  execution  upon  a  judgment  rendered  upon  a  debt 
contracted  before  the  purchase  of  the  homestead,  unless  the  pur- 
chase was  made  with  the  proceeds  of  a  prior  homestead. 
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Appeal  from   Polk    District     Court — Hon.    \V.    F. 

Conrad,  Judge. 

Filed,  October  26,  1888. 

Action  to  obtain  possession  of  and  quiet  the  title 
to  real  estate.  Trial  to  the  court,  judgment  for  the 
plaintiff,  and  defendants  appeal. 
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Cole^  Mc  Vey  &  Clark^  for  appellants. 

TT.  O.  Harvison^  for  appellee. 

Seevers,  C.  J. — We  understand  the  facts  to  be 
that  the  plaintiff  sold  one  of  the  defendants  certain 
real  estate,  and  gave  her  a  title-bond.  The  bond  was 
foreclosed,  the  real  estate  sold  on  a  special  execution, 
and  purchased  by  the  plaintiff  for  less  than  the  amount 
due  on  the  judgment.  A  general  execution  was  after- 
wards issued  on  said  judgment,  and  the  real  estate  in 
controversy  levied  upon  and  sold  to  the  plaintiff.  A 
sheriff's  deed  was  therefore  executed  to  him,  and  he 
seeks  in  this  action  to  obtain  possession  of  and  quiet  his 
title  to  such  real  estate.  The  defendant  pleaded  that 
the  judgment  in  the  foreclosure  proceeding  was  for  a 
larger  amount  than  was  due,  and  that  several  distinct 
parcels  of  the  real  estate  were  sold  together  in  a  lump 
for  a  greatly  inadequate  price,  and  that  the  general  execu- 
tion for  the  balance  due  was  levied  upon  the  lands  in 
controversy  in  this  action  and  other  real  estate,  all  of 
which  were  sold  together  in  a  lump  for  an  inadequate 
price.  The  defendants  also  pleaded  that  a  portion  of 
the  premises  constituted  their  homestead,  and  that  the 
same  was  not  set  apart  or  designated,  and  was  sold  with 
and  at  the  same  time  as  the  other  several  and  distinct 
tracts  of  land.  Therefore,  the  defendants  insist  that  the 
sale  of  the  land  in  controversy  and  the  conveyance 
made  in  pursuance  thereof  by  the  sheriff  are  void,  and 
they  ask  that  the  title  to  said  premises  be  quieted  in 
them.  The  plaintiff  pleaded  in  a  reply  that  all  the 
matters  and  things  pleaded  by  the  defendants  had  been 
adjudicated  in  a  prior  action  between  these  parties. 

I.  It  seems  clear  and  undoubted  that  all  the  objec- 
tions made  to  the  sale  under  the  special  execution, 
1.  poBMra  adju-  including  the  fact — conceding  it  to  be  a  fact — 
jSdSJSit  on  *^**  *^®  judgment  was  rendered  for  a  greater 
m^tenT''  amount  than  was  due,  and  that  the  real 
h^e*belm  ****  estate  was  sold  in  a  lump,  and  for  an  inade- 
pleaded.        quate  pnce,  were   necessarily  adjudicated 


1 
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in  the   prior  action,  which  is  reported  in  71  Iowa,  636. 
It  is  insist^  that  the  cited  case  was   decided  on  a 
demurrer  to  the  petition  ;  but  this  is  immaterial,  for  the 
reason  that/the  demurrer  was  not  based  on  any  technical 
defect,  but  on  the  ground  that  under  the  facts  stated  the 
present  defendants  were  not  entitled  to  the  relief  asked. 
When  the  demurrer  was  sustained  the  ri^ht  to  amend 
the  x)«tition  existed,  but  the  defendants  failed  to  avail 
themselves  of  such  right,   but  elected  to  stand  on  their 
petition  ;  therefore  judgment  was  rendered  against  them. 
This  constitutes  an  adjudication  of  the  matters  in  con- 
troversy in  that  action,  which,  it  is  substantially  con- 
ceded by  counsel,  in  part,  at  least,  were  the  same  as  \du 
the  present  action,     Carlin  v.  Brackett^  38  Minn.  307, 
37  N.  W.  Rep.  342,  and  authorities  cited.    But  it  is 
said  that  other  and  additional  matters  are  pleaded  in  this 
action,  but  it  is  not  averred  that  they  arose  since  the 
prior   action  was   determined.     On    the   contrary,    it 
apx)ears  that  they  existed  then.    The  rule,  we  under- 
stand to  be,  that  a  prior  adjudication  is  a  bar,  not  only 
to  all  matters  actually  in  issue,  but  which  might  or 
should  have  been  alleged  in  the  pleadings.     In  other 
words,  the  defendants  in  the  prior  action  were  bound  to 
state  all  matters  and  things  in  their  petition  which  then 
existed,  and  which  they  now  claim  would  have  entitl^<l 
them  to  the  relief  asked  in  such  prior  action.     TrtUway 
V.   McDonald,  51  Iowa,  663 ;  Durant  v.  Essex  Co.^  7 
Wall.  107 ;  Aurora  City  v.  West,  7  Wall.  82. 

II.  It  follows  from  what  has  been  said  that  the 
general  execution  was  properly  issued,  and  that  it  and 
the  unsatisfied  judgment  on  which  it  was  founded  fully 
authorized  the  sale  of  the  premises  in  controversy ;  and 
as  the  same  have  been  conveyed  to  the  plaintiff  by  the 
sheriff,  he  is  entitled  to  the  relief  asked  in  the  petition, 
unless  such  sale  and  conveyance  are  void,  or  possibly 

voidable.  ^ 

Firsts  as  to  the  sale  of  several  distinct  parcels  of 
real  estate   together,  at  a  price  bid  for  the  whole.    The 

Vol.  76-4 
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2  execxjtiok:  sl^eriflf 's  retum  on  the  execution  shows  that 
lUJSp  f  ^i^  ^®  offered  for  sale  each  parcel  of  the  real 
▼awS.  estate  separately,  and  no  one  made  a  bid 

therefor,  and  then  he  offered  and  sold  all  the  {parcels 
together.  There  is  no  evidence  contradictory  to  such 
return.    Such  &  sale  is  valid,  and  not  voidable. 

Second,  as  to  the  inadequacy  of  price.  Without 
setting  out  the  evidence,  or  stating  our  reasons  at  length, 
we  deem  it  sufficient  to  say  that  this  defense  has  not 
been  established. 

Third,  as  to  the  homestead.  Catherine  McConkey 
obtained  title  to  the  land  in  controversy  in  1883.    The 

judgment  on  which  the  general  execution 
''  homestead:  was  Issucd  was  rendered  in  1882.  The 
^  ^'  *  indebtedness,  therefore,  was  contracted  prior 
to  the  acquisition  of  the  homestead,  and  for  such  indebt- 
edness it  could  be  sold,  unless  it  was  acquired  with  the 
proceeds  of  a  prior  homestead,  and  this  is  not  claimed. 
The  judgment  of  the  district  court  must  be 

Affirmed. 


Brandt  v.  Allen  et  aZ. 

1.  Beceiver :  AonoN  fob  oustodt  of  pbofsbty  :  jubisdiohon  of 
EQUITY :  FLBAJ>iNa.  The  receiver  of  an  insurance  company  has  a 
right,  and  it  is  his  duty,  when  he  believes  that  the  officers  of  the 
company  are  concealing  its  assets  with  the  purpose  of  converting 
them  to  their  own  use,  to  invoke  the  aid  of  the  court  in  compelling 
a  surrender  of  such  assets.  And  where,  as  in  this  case,  the  peti- 
tion aUeges  that  such  officers  are  insolvent,  and  that  they  hold,  and 
are  about  to  convert  to  their  own  use,  a  promissory  note  belonging 
to  the  company,  equity  has  jurisdiction  to  enjoin  the  negotiation 
of  the  note,  and  to  compel  its  Surrender,  or  the  proceeds  of  it,' 
to  the  court,  pending  the  final  determination  of  .the  right  thereto. 
And  in  such  case  it  is  immaterial  that  the  petition  filed  by  the 
receiver  was  entitled  and  drawn  as  though  it  were  a  part  of  the 
original  action  brought  to  secure  the  appointment  of  a  receiver,  to 
which  action  defendants  were  not  parties ;  for,  regarding  the  pro- 
ceeding as  auxiliary  to  the  original  action,  the  court  had  jurisdic- 
tion to  make  the  order  against  the  defendants. 
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2.     ; :  EVIDENCE.     This  being  a  provisional  proceeding, 

under  section  2908  of  the  Code,  for  the  custody  of  property  pending 
the  determination  of  its  rightful  ownership,  held  that  the  evidence 
(see  opinion)  was  sufficient  to  justify  an  order  requiring  the 
property  to  be  placed  in  the  custody  of  the  cour4;,  though  not  suffi- 
cient  for  the  final  disposition  of  the  property. 

8.      Appeal :  PRACTICE  :    OBJBCmON    NOT   RAISED  BELOW.     The   court 

having  ordered  defendants  to  deposit  a  note,  or  its  proceedB, 
with  the  clerk  until  the  question  of  ownership  should  be  deter- 
mined, defendants  objected  to  the  method  of  procedure  and  to  the 
right  of  the  court  to  order  the  surrender  of  the  property,  but  made 
no  objection  to  the  clerk  as  a  custodian.  Held  that  such  objection 
could  not  first  be  raised  in  this  court ;  but  that  defendants  were 
not  cut  off  from  requiring  further  security  from  the  clerk,  upon  a 
proper  showing  therefor. 

Appeal  from  Polk  District  Court. — Hon.  W.  P. 

OoNBAD,  Judge. 

Piled,  October  26,  1888. 

On  the  thirty-first  day  of  January,  1887,  one  B.  P. 
Allen  was  appointed  receiver  of  the  Monarch  Insurance 
Company,  and  qualified  and  entered  upon  the  discharge 
of  the  duties  required  by  the  appointment.  On  the 
eighth  day  of  the  next  month  Allen  resigned,  and 
was  succeeded  by  plaintiff.  On  the  twenty-third  day  of 
May,  1887,  the  plaintifB  filed  his  petition  in  this  proceed- 
ing, entitling  it  as  in  the  original  action  for  the 
appointment  of  a  receiver.  The  petition  makes  Allen 
and  one  H.  L.  Swords  parties  defendant,  and  alleges 
that  Allen,  prior  to  January  31,  1887,  was  the  pres- 
ident and  gener&l  manager  of  the  Monarch  Insurance 
Company,  and  as  such  officer  had  possession  and  control 
of  the  property  of  the  company ;  that  when  plaintiff 
was  appointed  receiver,  Allen  retained  almost  all  of  the 
valuable  assets  of  the  company,  with  intent  to  convert 
the  same  to  his  own  use ;  that  he  now  holds  a  large 
I>ortion  of  such  assets,  and  has  combined  with  Swords 
for  the  purpose  of  defrauding  the  company  and  its 
creditors  by  appropriating  to  the  use  of  himself  and 
Swords  the  assets  of  the  company  of  which  they  have 
possession ;  that  among  said  assets  is  a  note  for  $10,000 
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bearing  six  i)er  cent,  interest,  which  is  particularly 
described ;  that  said  note  is  the  property  of  the  company, 
and  was  under  the  control  of  Allen  while  he  acted  as 
receiver ;  that  he  failed  to  tarn  said  note  over  to  plain- 
tiff, and  that  defendants  are  endeavoring  to  negotiate 
the  same,  and  that,  unless  restrained,  they  will  succeed, 
and  will  convert  the  proceeds  to  their  own  use ;  that 
Swords  was  formerly  an  officer  and  stockholder  of  the 
company;  and  that  both  defendants  are  insolvent. 
Plaintiff  asks  that  defendants  be  enjoined  from  nego- 
tiating or  otherwise  disposing  of  the  note ;  that  they  be 
required  to  deposit  it  with  the  clerk  of  the  court  pend- 
ing the  determination  of  their  claim  thereto  /  that  they 
be  required  to  appear  at  a  time  to  be  fixed  by  the  court 
for  examination  touching  the  disposition  of  the  assets 
of  the  company,  and  that  such  other  order  be  made  as 
shall  seem  proper  to  the  court.  Upon  the  day  the 
petition  was  presented  the  court  indorsed  an  order 
thereon,  requiring  defendants  to  deposit  the  note  with 
the  clerk,  to  be  held  subject  to  the  further  order  of  the 
court,  and  enjoining  them  from  disposing  of  the  note 
unless  ordered  by  the  court.  They  were  also  required 
to  appear  before  the  court  on  the  next  day  for  exam- 
ination. On  the  twenty-seventh  day  of  May  defendants 
filed  their  answer,  protesting  therein  that  they  were 
not  parties  to  the  suit,  and  that  no  order  could  be  made 
affecting  them  or  property  claimed  by  them,  and  alleg- 
ing that  the  note  in  suit  was  personal  property  of  Allen. 
The  answer  also  contained  a  general  denial.  The  cause 
was  heard  by  the  court,  and  an  orJer  made,  which 
recited  that  the  court  found  that  the  plaintiff  had  a 
probable  right  in  the  note ;  that  it  was  under  the  control 
of  defendants,  and  in  danger  of  being  lost ;  and  directed 
defendants  to  bring  the  note,  or  its  proceeds,  if  it  had 
been  negotiated,  into  court  within  two  weeks;  and 
restraining  defendants  from  disposing  of  the  note  if  it 
had  not  already  been  negotiated  by  the  person  in  New 
York  having  it  in  charge.  From  this  order  the  defend- 
ants appeal. 
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Cummins  &  Wright^  for  appellants. 

Lehmann  <6  Parkj  for  appellee. 

Robinson,  J. — I.  The  first  question  we  are  called 
upon  to  determine  is  that  of  jurisdiction.  The  petition 
1.  RBcnvBB :  ^^^  ^7  ^^®  receiver  is  entitled  and  drawn 
tSdy  of^rS^  as  though  it  were  a  part  of  the  original 
SSol^Stty":  action  brought  to  secure  the  appointment 
pleading.  ^j  ^  receiver.  The  defendants  insist  that 
the  court  had  no  right  to  require  them  to  appear  in  the 
summary  manner  which  it  did,  and  to  order  the  delivery 
to  the  clerk  of  property  which  one  of  them  claimed  to 
own,  for  the  reason  that  they  were  not  parties  to  the 
original  action.  That  was  commenced  by  S.  A.  Robert- 
son, a  stockholder,  as  plaintiff.  We  think  this  proceed- 
ing must  be  regarded  as  auxiliary  to  the  original  action. 
It  is  not  prosecuted  by  the  original  plaintiff,  but  by  the 
receiver,  to  accomplish  the  purposes  of  the  original 
action.  The  receiver  is  an  officer  of  the  court,  subject 
to  its  control.  Code,  sec.  2905 ;  McOowan  «.  MyerSj  66 
Iowa,  102;  CartwrigMs  CasCy  114  Mass.  238;  High, 
Rec.  sees.  144,  151;  2  Story,  Eq.  Jur.  sec.  831.  The 
application  for  the  appointment  of  a  receiver  was  based, 
in  part  at  least,  upon  the  alleged  insolvency  of  the  insur- 
ance company.  When  the  receiver  was  appointed  he 
became  entitled  to  the  ^custody  and  control  of  all  prop- 
erty of  the  company,  and  it  was  the  duty  of  all  officers 
of  the  company  to  surrender  to  him  such  property 
belonging  to  the  company  as  was  in  their  possession  or 
within  their  control.  When  officers  of  the  company 
were  charged  with  concealing  its  assets  with  the  purpose 
of  converting  the  same  to  their  own  use,  it  was  the  duty 
of  the  receiver  to  take  steps  to  ascertain  the  facts,  and, 
if  necessary,  to  invoke  the  aid  of  the  court  in  compelling 
a  surrender  of  the  assets.  In  this  case  defendants  were 
officers  of  the  company,  accused  of  concealing  and  seek- 
ing to  convert  to  their  own  use  assets  to  the  possession 
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of  which  the  receiver  was  entitled.  We  are  of  the  opin- 
ion that  it  was  within  the  equitable  jurisdiction  of  the 
court  to  require  them  to  answer  the  petition  of  plaintiff, 
and  to  compel  them  to  surrender  all  property  to  the  pos- 
session of  which  the  receiver  was  entitled.  It  is  said 
that  the  note  in  controversy  could  have  been  secured  by 
the  receiver,  if  he  was  entitled  to  its  possession,  by  an 
action  at  law  ;  hence  that  equitable  proceedings  were 
unnecessary.  But  grounds  of  equitable  jurisdiction 
were  shown.  It  appeared  that  defendants  had,  prior  to 
the  appointment  of  a  receiver,  possession  and  control  of 
the  property  of  the  company  by  virtue  of  their  oflScial 
connection  with  it ;  that  they  had  retained  and  con- 
cealed some  of  its  assets ;  that  they  were  about  to  nego- 
tiate the  note  in  suit,  and  convert  its  proceeds  to  their 
own  use ;  and  that  they  were  insolvent.  If  these  allega- 
tions of  the  petition  were  true,  an  action  at  law  would 
not  have  afforded  adequate  relief.  The  facts  alleged  in 
regard  to  the  note  were  sufficient  to  require  it  to  be  placed 
in  the  hands  of  a  receiver.  Code,  sec.  2903.  Defendants 
had  notice  of  the  proceedings,  appeared,  filed  their 
answer,  offered  testimony,  and  submitted  to  a  hearing 
by  the  court.  We  conclude,  therefore,  that  the  objec- 
tions of  defendants  to  the  jurisdiction  of  the  court  are 
not  well  founded.  Levi  v.  Karricky  13  Iowa,  362  ;  High, 
Rec.  sec.  144. 

II.    Apx)ellants  insist  that  the  evidence  did  not  so 
clearly  establish  the  right  of  the  receiver  to  the  note, 

^^as  to  warrant  its  disposition  without  a 
2  ^^  ~  *  trial,  and  without  the  institution  of  a  plen- 
ary suit."  This  proceeding,  so  far  as  it 
relates  to  the  note  in  controversy,  seems  to  have  been 
adopted  and  treated  by  the  court  below  as  a  provisional 
remedy  authorized  in  part  by  section  2903  of  the  Code. 
Its  primary  object  was  to  place  the  note  within  the 
control  of  the  court  until  the  question  of  its  ownership 
could  be  determined.  The  court  did  not  attempt  to 
adjudicate  the  claims  of  the  respective  parties,  but  con- 
tented itself  with  finding  that  the  receiver  had  a  prob- 
able right  to  the  note,  and  with  making  such  orders  as 
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were  designed  to  protect  that  right  until  there  should 
be  a  final  determination  of  the  questions  at  issue  upon 
their  merits.  The  evidence  shows  that  during  the  year 
1884,  and  at  a  time  when,  an  investigation  of  the  affairs 
of  the  Monarch  Insurance  Company  under  the  direction 
of  the  auditor  of  state  was  impending,  defendant  Allen 
was  president  of  the  company.  Fearing  that  the  com- 
pany would  not  pass  the  investigation,  Allen  transferred 
to  the  assets  of  the  company,  from  his  personal  prop- 
erty, the  note  in  controversy,  another  note  for  the  same 
amount,  and  $12,000  in  money.  This  property  was 
accepted  by  the  board  of  directors  of  the  company. 
After  the  investigation  was  made  by  the  auditor  of 
state,  to-wit,  in  April,  1886,  the  board  of  directors 
adopted  a  resolution  directing  the  repayment  of  the 
money,  and  the  delivery  of  the  notes  to  Allen.  It  is 
claimed  on  behalf  of  defendants  that  Allen  transferred 
the  notes  and  money  to  the  company  in  good  faith, 
and  for  a  proper  purpose ;  and  that,  while  the  transfer 
created  no  legal  obligation  on  the  part  of  the  company, 
yet  it  did  create  a  moral  obligation  which  the  company 
had  a  right  to  discharge  in  the  manner  attempted  ;  and 
that  by  the  action  of  the  board  of  directors  Allen 
became  the  owner  of  the  notes  and  money.  It  is  said 
on  behalf  of  plaintiff  that  to  allow  Allen  to  retain  the 
note  in  controversy  would  be  to  allow  him  to  perpetrate 
a  fraud  on  the  stockholders  and  policy-holders  and 
creditors  of  the  company;  that,  notwithstanding  the 
action  of  the  board  of  directors,  Allen  treated  the  note 
as  belonging  to  the  company,  and  included  it  in  the 
annual  statement  of  its  assets  ;  and  that  it  should  now 
be  treated^ as  belonging  to  the  company.  Whether  this 
claim  of  appellee  can  be  sustained  must  depend  upon 
all  the  facts  of  the  case.  It  was  not  within  the  power  of 
the  board  of  directors  of  the  company  to  cancel  its 
moral  obligations  at  the  expense  of  its  creditors,  and,  if 
this  has  been  attempted,  it  cannot  be  sustained.  But 
this  question  should  be  decided  only  after  a  full  investi- 
gation of  the  facts.  It  is  sufficient  for  us  to  say  at  this 
time  that  the  showing  made  on  behalf  of  plaintiff  was 
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Buch  as  to  authorize  the  court   to  take  control  of  the 
note. 

III.     Appellants    claim    that    the  court   erred   in 
ordering  them  to  deliver  the  note  to  the  clerk.    An 

examination  of  the  record  leads  us  to  the 
8-  ^^^e':  Ob-   conclusion  that  this  objection  is  made  for 

ratacd"i?w.  *^®  fi^^*  *™®  *^  *^^^  court.  The  petition 
asked  that  the  court  require  the  defendants 
to  deposit  the  note  with  the  clerk  pending  the  deter- 
mination of  the  question  of  plaintiff's  right  thereto. 
The  objections  made  by  the  defendants  went  to  the 
authority  of  the  court  to  proceed  in  the  manner  adopted, 
and  to  the  right  of  plaintiff  to  insist  upon  a  surrender 
of  the  note  by  defendants ;  but  no  objection  was  inter- 
posed to  the  clerk  as  a  custodian,  if  one  was  to  be 
appointed.  Therefore  we  will  not  disturb  the  order  in 
question,  but  our  decision  as  to  this  will  not  prevent 
the  defendants  from  requiring  further  security  on  the 
part  of  the  clerk  for  the  discharge  of  the  duties 
imposed  by  the  order,  upon  the  making  of  a  proper 
showing  for  that  purpose.  The  cause  will  be  remanded 
for  further  proceedings  in  harmony  with  this  opinion. 

A  FFIBMED. 


Newman   v.     The   Covenant   Mutual     Insurance 

a  ssociation. 

1.  Pleading :  amendicent  :  change  from  law  to  equity  :  limita- 
tion OF  action  :  LIFE  INSURANCE.  The  policy  of  life  insurance 
declared  on  provided  that  no  action  thereon  could  be  maintained 
unless  begun  within  one  year  after  the  death  of  the  insured.  The 
action  was  brought  as  an  action  at  law  within  that  time,  and  the 
petition  set  up  all  the  facts  entitling  plaintiff  to  relief ;  but  the 
relief  which  he  was  entitled  to  was  equitable  and  not  legal.  ( See 
73  Iowa,  242. )  After  the  lapse  of  more  than  a  year,  and  after  this 
coiurt  had  reversed  a  judgment  in  his  favor,  plaintiff  amended  his 
petition  so  as  to  demand  the  equitable  relief  to  which  this  court 
held  him  to  be  entitled.  Held  that  such  amendment  was  germane 
to  the  original  petition,  and  was  properly  allowed,  and  that  the 
action  dated  from  the  time  the  original  petition  was  filed,  and  not 
from  the  date  of  the  amendment.  (See  opinion  for  cases  and  stat* 
utes  cited.) 
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2.  Life  Insiiranoe :  BBNBFiaARiBs :  reformation  of  poucy  : 
HARMLESS  ERROR.  The  policy  declared  on  was  made  payable  to  the 
devisees  of  the  inBured  "  as  designated  in  his  last  will  and  testa- 
ment." But  he  died  intestate,  and  the  trial  court  reformed  the 
policy,  on  account  of  alleged  mistake,  so  as  to  make  the  wife  of  the 
insured  the  sole  beneficiary.  Held  that,  if  this  was  error,  defend- 
*  ant  could  not  complain  of  it,  because  the  widow  and  heirs  of  the 
insured,  to  whom  the  money  would  go  in  the  absence  of  a  will,  had 
joined  in  an  assignment  of  the  policy  to  plainti£F  as  trustee. 

^      :    WAIVER    OF   OONDinOMB:    ACTS    OF    AGENT.     The     poHcy 

declared  on,  as  well  as  the  application  therefor,  provided  that  if 
the  insured  should  use  alcoholic  liquors  so  as  to  injure  his  health, 
the  policy  should  be  void  ;  and  another  clause  of  the  policy  provided 
that  the  comx>any  might  cancel  the  policy  if  it  found  that  the 
insured  did  so  use  alcoholic  liquors.  But  the  agent  who  took  and 
forwarded  the  application,  and  who  later  received  the  premium, 
knew  all  the  time,  that  the  insured  was  a  habitual  drunkard.  Held 
that  there  was  a  waiver  of  these  conditions  of  the  contract,  and 
that  the  habitual  druukenness  of  the  insured  would  not  defeat  a 
recovery  on  the  policy.  But  these  facts  did  not  amount  to  a  waiver 
of  another  condition,  to-wit,  that  the  policy  should  be  void  if  the 
insured  died  from  the  effects  of  intoxication,  or  while  intoxicated. 


4.       :     ASSESSMENT    FLAN  :     REFUSAL    TO    LETT :     LIABILITY    OF 

COMPANY.  Where  a  life  insurance  company  on  the  assessment 
plan,  though  a  foreign  corporation,  refused  to  obey  the  order  of  a 
court  of  this  state  to  make  an  assessment  to  pay  a  loss  which 
occurred  six  years  prior,  held  that,  since  proceedings  in  contempt 
against  the  non-resident  officers  would  have  been  futile,  a  judg- 
ment against  the  corporation  for  the  amount  of  the  policy,  with 
interest  thereon  from  the  tii^e  it  should  have  be^i  paid  had  an 
assessment  been  made  in  the  regular  course  of  business  of  the 
company,  was  the  proper  relief. 

Appeal  from   Linn    District    Court. — Hon.    J.     H. 

Pbeston,  Judge. 

Filed,  October  26,  1888. 

The  defendant  is  a  life  insurance  company,  organized 
under  what  is  known  as  the  '^  Assessment  Plan."  On 
the  eighth  day  of  July,  1882,  it  issued  a  policy  or  certifi- 
cate of  membership,  as  it  is  denominated,  to  W.  H. 
Hewitt,  a  resident  of  the  city  of  Marion,  in  this  state. 
On  the  morning  of  the  fourteenth  of  July,  1882,  the 
dead  body  of  Hewitt  was  found  in  a  ditch  in  the  city  of 
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Omaha.  The  ditch  was  about  twenty-four  feet  wide, 
and  there  was  water  in  it  to  the  depth  of  three  and  a  half 
or  four  feet.  He  left  surviving  him  a  widow  and  two  or 
three  children.  They  assigned  the  claim,  founded  upon 
the  policy  of  insurance,  to  the  plaintiff  herein.  An 
action  at  law  was  commenced  thereon,  and  a  trial  had, 
which  resulted  in  a  judgment  for  the  plaintiff.  An 
appeal  was  taken  to  this  court,  and  the  judgment  was 
reversed.  (72  Iowa,  242.)  After  the  cause  was  remanded 
to  the  district  court,  the  plaintiff  amended  the  prayer 
of  his  petition,  by  which  equitable  relief  was  demanded. 
Afterwards  he  filed  an  amended  and  substituted  peti- 
tion in  equity,  by  which  he  demanded  that  the  defendant 
proceed  to  make  an  assessment  upon  the  membership  in 
the  association,  and  collect  the  money  and  pay  off  the 
policy.  A  hearing  was  had,  and  a  decree  was  entered, 
ordering  an  assessment  to  be  made,  and  a  report  thereof 
to  be  made  to  the  court.  The  cause  was  continued.  At 
the  next  term  it  was  made  to  appear  that  the  defendant 
had  made  no  assessment.  A  supplemental  petition  was 
filed,  demanding  judgment  against  defendant  for  failure 
to  make  the  assessment.  A  demurrer  to  the  supplemental 
petition  was  overruled,  and  a  judgment  was  entered 
for  the  full  amount  of  the  policy,  the  same  being  five 
thousand  dollars,  and  for  interest  thereon  from  the  time 
the  same  should  have  been  paid  if  an  assessment  had 
been  made  in  the  regular  course  of  the  business  of  the 
company.  The  defendant  appealed  from  the  decree 
ordering  the  policy  to  be  paid  by  assessment,  and  from 
the  final  judgment  rendered  on  the  supplemental  peti- 
tion. 

W.  C.  Calkins  and  F.  C.  Hormel,  for  appellant. 

Chas.  A.  Clark,  Henry  Rickel  and  E.  H.   Crocker^ 
for  appellee. 

RoTHROCK,  J.— I.    The  opinion  of  this  court  on  the 
former  appeal  of  the  cause  will  be  found  in  72  Iowa, 
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1  PLB4Dni«  •      ^^'     ^^  ^*^  ^®^^  npon  that  appeal  that  an 
anieiidmttDt:    action  at  law  for  the  amoant  named  in  the 

Quui^  from 

£5^n**of  P^^^^y  ^'  certificate  coald  not  be  maintained ; 

jgttjj^^tf*  that,  by  the  terms  of  the  contract,  the 
defendant' s  obligation  was  to  make  an  assess- 
ment upon  the  members  of  the  association,  collect  the 
assessment  and  pay  it  to  the  benefi  ciary ;  and  that  no  more 
than  nominal  damages  could  be  recovered  in  an  action 
at  law.  When  the  cause  was  remanded  to  the  district 
court,  and  when  the  amended  and  substituted  petition 
in  equity  was  filed,  the  defendants  moved  to  strike  out 
the  petition,  and  demurred  thereto.  The  motion  and 
demurrer  were  overruled.  The.  question  arising  upon 
these  rulings  of  the  court  is  elaborately  argued  by  coun- 
sel. It  is  an  important  question  in  the  case.  If  there 
was  no  right  to  amend  the  pleadings  so  as  to  present  an 
action  in  equity,  instead  of  one  at  law,  and  if  the 
amendments  set  up  an  entirely  new  action,  it  could  not 
be  maintained,  because  the  policy  or  certificate,  which 
is  the  basis  of  the  suit,  expressly  provides  that  no  action 
can  be  maintained  thereon  which  is  not  commenced 
within  one  year  after  the  death  of  the  insured.  The 
statute  of  this  state,  authorizing  the  amendment  of 
pleadings,  is  very  comprehensive.  Code,  sec.  2689. 
Under  this  and  other  sections  of  the  Code  it  has  become 
the  rule  to  allow  amendments,  and  to  deny  the 
right  is  the  exception.  When  this  cause  was  remanded 
to  the  district  court  there  was  the  same  right  of  amend- 
ment as  there  would  have  been  if  it  had  not  been  tried.  It 
was  one  of  those  cases  where  an  amendment  to  the  peti- 
tion was  absolutely  necessary.  In  the  opinion  of  this 
court,  the  plaintiff  should  have  demanded  an  assessment 
upon  the  membership  of  the  association,  instead  of  ask- 
ing a  judgment  at  law.  It  was  no  more  than  an  amend- 
ment of  the  prayer  of  the  petition.  If  the  claim  was  an 
honest  one,  and  the  defendant  refused  to  make  au  assess- 
ment to  pay  it,  there  was  a  breach  of  the  contract  for 
which  it  was  liable.  The  plaintiff  sought  a  recovery  upon 
the  policy.  He  set  out  in  his  i>etiti  on  and  amendments 
thereto,  before  the  first  trial,  every  fact  necessary  to 
show  that  he  was  entitled  to  relief  in  some  form.     He 
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made  the  mistake  of  demanding  a  judgment  for  the 
amount,  when  he  should  have  demanded  that  an  assess- 
ment be  made.  If  the  objection  to  his  petition  had  been 
made  before  the  trial,  it  was  his  right  to  have  his  cause 
changed  into  the  proper  proceeding,  and  to  amend  the 
prayer  of  his  petition  accordingly.  The  error  in  claim- 
ing a  judgment  did  not  abate  the  action.  Code,  sec. 
2614.  By  the  amendments  there  was  no  change  of  the 
cause  of  action.  If  the  plaintiff,  when  the  cause  was 
remanded,  had  sought  to  amend  his  petition  by  declar- 
ing upon  the  breach  of  a  contract  of  insurance  against 
loss  by  fire,  that  would  have  been  a  new  cause  of  action. 
It  would  not  have  been  an  amendment.  The  cause  of 
action  in  this  case  was  the  breach  of  the  contract  of 
insurance,  aud  the  amendment  was  merely  a  change  of 
the  form  of  the  remedy.  The  right  to  make  these 
amendments,  by  which  causes  are  changed  from  the  law 
to  the  equity  jurisdiction  of  the  court,  and  vice  versa^ 
have  been  too  long  practiced  in  our  courts  to  be  now 
called  in  question.  As  sustaining  the  views  above 
expressed,  see  Holmes  v.  Clark^  10  Iowa,  427 ;  Weaver 
V.  Kintzley^  68  Iowa,  193 ;  Emmet  County  v,  Qriffin^  73 
Iowa,  163  ;  Case  v.  Bloody  71  Iowa,  632 ;  Barke  v.  Early ^ 
72  Iowa,  273  ;  Barnes  v.  Hekla  Fire  Ins.  Co.^  76  Iowa, 
11 ;  and  Cook  v.  Chicago^  R.  I.  &  P.  Ry.  Co,^  76  Iowa, 
169.  We  have  not  thought  it  necessary  to  review  the 
authorities  cited  by  counsel  for  appellant  upon  this 
question.  It  is  a  question  of  pleading,  which  we  must 
regard  as  settled  in  this  state.  The  original  petition 
was  filed  within  a  year  after  the  insured  died,  and 
neither  the  limitation  in  the  policy,  nor  the  limitation 
of  the  statute,  can  be  invoked  as  defenses  to  the  action. 
II.  The  certificate  held  by  the  deceased  was  made 
payable  to  the  '*  devisees  of  Wm.  H.  Hewitt,  as  desig- 
^  ,     ,  na ted  in  his  last  will  and  testament."  When 

S.  LirB  Insar- 

ano^^jbene-    the  plaintiff  filed  his  amended  x)etition  in 

refomation    equity,  he  pleaded  that  the  designation  of 

barmiesfl        the  beueficiaries  in  the  certificate  was  a  mis- 
error. 

take,  and  it  was  prayed  that  the  same  be 
reformed  so  as  to  be  made  payable  to  A.  E.  Hewitt,  his 
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wife,  in  conformity  with  the  intention  of  the  parties. 
The  decree  reformed  the  instrument  as  prayed.  It 
api)ear8  that  the  deceased  left  no  last  will  and  testa- 
ment, and  there  were  therefore  no  devisees.  It  is  claimed 
that  there  was  not  sufficient  evidence  to  warrant  the 
reformation  of  the  contract.  We  need  not  determine 
this  question.  It  appears  that  the  widow  of  the  deceased 
and  all  of  his  heirs  assigned  the  policy  to  the  plaintiff. 
Surely  the  defendant  ought  not  to  seek  to  avoid  its  obli- 
gation  by  the  alleged  failure  of  a  beneficiary.  In  such 
case  the  heirs  of  the  deceased  are  the  beneficiaries.  If 
he  made  no  last  will  and  testament,  the  right  to  the 
avails  of  the  life  insurance  would  descend  to  his  heirs  the 
same  as  any  other  property  or  chose  in  action.  Smith 
V.  Cov.  Mut.  Ben.  Asin^  24  Fed.  Rep.  685 ;  Cat.  Mut 
Ben.  Ass'n  v.  Sears^  114  111.  113. 

III.    We  come  now  to  a  consideration  of  the  facts 
in  the  case.     The  defendant  is  a  corporation,   and  its 

3  .  ,,^^^p   place  of  business  is  at  Oalesburg,  in  the 

5oS"1^t»  of  8*^*®  ^'  Illinois.     The  deceased  was  a  resi- 
^^^^'  dent  of  Marion,  in  this  state,  where  he  kept 

a  hotel.  The  application  for  the  insurance  was  taken 
in  June,  1882,  by  one  W.  H.  Wharry,  an  agent  of  the 
defendant.  He  had  been  at  Marion  for  several  weeks 
before  the  application  was  made,  engaged  in  taking, 
applications  for  insurance  for  the  defendant.  It  does 
not  appear  that  he  had  any  other  business.  He  boarded 
at  the  hotel  kept  by  the  deceased.  Fifteen  dollars  was 
necessary  to  be  paid  by  the  deceased  to  constitute  him 
a  member  of  the  association.  When  the  application 
was  made  by  an  arrangement  between  Wharry  and  the 
deceased,  five  dollars  of  this  amount  was  paid  by  a 
credit  upon  the  account  against  Wharry  for  his  board- 
ing, and  the  deceased  gave  Wharry  his  promissory  note 
for  ten  dollars,  dated  June  15,  1882,  and  payable  July 
16,  1882.  Wharry  changed  the  scene  of  his  operations 
to  Sycamore,  111.,  and  sent  the  note  to  a  bank  at  Marion 
for  collection,  where  it  was  paid  July  15,  1882,  and  the 
amount,  with  the  proceeds  of  two  other  notes  taken  for 
insurance,    was    sent    to    him.     It    appears    that    the 
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deceased  was  addicted  to  the  excessive  use  of  intoxicat- 
ing liqnors.  He  had  acquired  this  habit  years  before  he 
died.  The  testimony  of  a  large  number  of  witnesses 
was  taken  upon  this  feature  of  the  case,  from  which  it 
appears  that  his  drunkenness  was  noticeable  to  every 
one  who  observed  him.  It  is  not  disputed  that  he  was 
a  confirmed  drunkard.  Wharry  knew  this  fact 
perfectly.  He  not  only  could  not  have  failed  to  know 
it  by  observation,  but  the  defendant  had  two  medical 
examiners  at  Marion,  and  one  of  them  told  Wharry 
before  he  took  the  application  that  the  deceased  was  not 
a  proper  subject  for  insurance,  because  of  his  habits. 
With  this  knowledge  Wharry  took  the  application  after 
a  medical  examination  by  the  other  examiner.  The 
defense  upon  the  facts  is  based  upon  the  intemperate 
use  of  alcoholic  beverages.  The  application  contains 
the  usual  stipulations,  agreeing  that  the  contract  should 
be  void  if  the  insured  should  habitually  use  alcoholic 
drinks,  liable  to  injure  his  health,  and  that,  if  at  any 
time  he  should  impair  his  health  by  the  excessive  use 
of  liquors,  the  contract  should  be  void,  and  might  be  so 
deemed  by  the  association.  This  application  was  not 
Indorsed  upon  the  policy,  and  for  that  reason  no  defense 
can  be  founded  upon  alleged  false  and  fraudulent 
answers  and  statements  in  the  application.  Acts  18th 
Gen.  Assem.,  oh.  211 ;  Cook  v.  FedercU  Life  Ass^n.  74 
Iowa,  746.  But  the  defendant  claims  that  by  the  very 
terms  of  the  certificate  or  policy  in  suit  it  became  void, 
and  of  no  effect.  It  is  provided  therein,  or,  rather, 
indorsed  on  the  back,  and  made  part  of  the  certificate, 
that,  if  the  assured  *^  shall  use  alcoholic,  narcotic,  or 
other  stimulants  to  such  an  extent  as  to  injure  his  or 
her  health,  or  produce  delirium  tremens^  or  shall  die 
while  intoxicated,  or  from  the  effects  of  drunkenness, 
*  *  *  the  certificate  shall  be  void,  and  of  no  effect." 
This  being  a  part  of  the  policy,  the  defendant  has  the 
right  to  avail  itself  of  it  as  a  defense  so  far  as  applicable 
to  the  facts  of  the  case.  But  there  is  another  provision 
of  the  policy,  which  is  as  follows:  ^^If  at  any  time 
during  the  life-time  of  the  holder  of  this  certificate 
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reliable  informatioi\  and   evidence   shall  come  to  the 
knowledge  of  the  association  that  the  said  holder  of 
this  certificate  did  conceal  facts  which  should  have  been 
stated,  or  did  make  false  or  untrue  statements  or  repre- 
sentations in  his  or  her  application,  on  the  good  faith 
of  which  this  certificate  was  issued,  or  if  the  said  holder 
of  this  certificate  shall  be  g  uilty  of  any  criminal  act,  or 
shall  injure  or  impair  his  or  her  health  by  immoral 
practices,  or  by  the  use  of  alcoholic,  narcotic,  or  other 
stimulants,  or  shall  become  an  habitual  or  excessive 
user  of  stimulants,   have  delirium    tremens^   or  shall 
violate  any  one  of  the  conditions  and  agreements  con- 
tained in  the  application  or  this  certificate,  the  associa- 
tion may,  by  written  notice  signed  by  its  president  or 
secretary,  cancel  and  annul  this  certificate ;  and  when  so 
cancelled  and  annulled,  or  rendered  null  and  void  by  the 
violation  of  any  part  of  this  contract,  all  moneys  which 
have  been  paid,  and  all  rights  and  benefits  which  may 
have  accrued,  shall  be  absolutely  forfeited."     The  two 
clauses  of  the  certificate  are  not  necessarily  repugnant 
to  each  other.    By  the  last  clause  it  was  the  right  of 
the  defendant  to  cancel  the  certificate  when  it  came  to 
its  knowledge  that  the  defendant  made  false  or  untrue 
statements  in  his  application,  or  indulged  in  intoxicat- 
ing liquors  so  as  to  injure  or  impair  his  health.    The 
certificate  was  not  issued  in  reliance  upon  the  good  faith 
and  truth  of  the  application.     The  defendant  did  not 
issue  the  p  olicy  relying  upon  the  representations  made 
in  the  application.     Its  agent  knew  that  the  statements 
contained  therein  as  to  the  decedent's  habits  were  not 
true.     With  this  knowledge  upon  the  part  of  the  agent, 
he  forwarded  the  application,  and,  instead  of  recalling 
it,  not  only  allowed  a  certificate  to  issue,  but  collected 
the  money  in  payment  therefor.     How  long  he  remained 
as  a  boarder  at  the  hotel  does  not   appear.      If  he 
remained  at  all,   he   knew  that  the  deceased  did  not 
reform.     We  think  it  ought  to  be  held  that,  as  the 
defendant  issued    the    certificate,   knowing  the   dece- 
dent's habits,   and  afterwards  received  the  premium 
without  cancelling  the  policy,  it  should  be  held  to  have 
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waived  the  other  provision  rendering  the  policy  void 
for  the  very  same  conduct  of  the  deceased  for  which  it 
had  the  right  to  rescind.  Upon  this  question,  see 
Insurance  Co.  v.  Hazeletty  106  Ind.  212,  4  N.  E.  Rep. 
682. 

IV.     The  only  question  of  fact  remaining  to  be  deter- 
mined   is,    did   the  assured    die    from  the  effects  of 

intoxication,    or    while    intoxicated  ?    The 
waiver  of  the  right  to  cancel  the  policy  did 
not  waive  that  part  of  the  contract  by  which  the  policy 
should  be  void  if  the  assured  died  from  the  effects  of 
intoxication    or   while    intoxicated.    The    burden    of 
proving  this  issue  was  upon  the  defendant.     It  is  not 
claimed  that  the  deceased  was  continually  intoxicated. 
He  left  his  home  at  Marion  in  a  sober  condition.     He 
drank  on  thB  way,  and  when  he  arrived  at  Council  Bluffs 
he  was  very  much  intoxicated, — so  much  so  that  the 
conductor  of  the  train  left  him  in  the  car  in  which  he 
made  his  journey,  and  which  arrived  at  Council  Bluffs 
at  one  or  two  o'  clock  in  the  morning.    The  next  known 
of  him  was  that  he  registered  his  name  at  a  hotel  in 
Council  Bluffs  on  that  morning.     He  was  next  seen  in 
the  evening,  at  Omaha,  and  near  the  ditch  where  he  was 
found  dead  the  next  morning.     There  was  water  in  the 
ditch  to  the  depth  of  three  or  four  feet,  and  the  bottom 
was  soft  mud.    A  witness  for  the  defendant,  who  claims 
to  have  seen  him  at  six  o'clock  in  the  evening,  not  far 
from  the  ditch,  testified  that  he  walked  like  a  drunken 
man.     It  does  not  appear  at  what  time  in  the  evening  or 
night  he  was  drowned.    As  the  inquiry  is  confined  to 
his  actual  condition  when  he  was  drowned,  we  are  not 
prepared  to  say  that  the  learned  judge  who  deter  milled 
the  case  upon  the  last  trial  should  have  found  that  the 
defendant  established  this  issue.    There  are  some  cir- 
cumstances in  the  case  tending  to  show  that  the  witness 
who  testified  that  he  saw  the  deceased  in  the  evening 
was  mistaken  in  identifying  him  as  the  person  who  was 
drowned.    There  are  marked  discrepancies  in  the  descrip- 
tion of  the  man  seen  by  the  witness  and  the  deceased. 
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These  discrepancies  i)ertain  to  the   hat,    clothing  and 
whiskers  worn  by  the  person  seen  by  the  witness. 

y.    As  has  been  stated,   the  defendant  refnsed  to 
make  the  assessment  ordered  by  the  decree  of  the  conrt. 

This  decree  was  entered  January  5,  1888, 
^  moit  Snf"  *^d  ^^^  defendant  was  ordered  to  make 
^^^  return  of  its  doings  in  that  behalf  by  the 
SSSSmV.  fi^'  day  of  the  next  term  to  which  the 
cause  was  continued.  On  the  fifth  day  of 
April,  1888,  it  being  the  March  term  of  said  court,  a 
supplemental  petition  was  filed,  in  which  the  decree  of 
the  former  term  was  recited,  and  it  was  therein  alleged 
that  the  defendant  had  disregarded  and  defied  said 
decree  by  neglecting  and  refusing  to  make  any  assess- 
ment whatever,  and  that  by  reason  thereof  the  plaintiff 
was  unable  to  realize  anything  upon  said  certificate,  and 
that  defendant  has  a  large  amount  of  assets  and  prop- 
erty, and  praying  for  a  judgment  for  the  amount  of  the 
certificate,  with  interest  from  the  time  an  assessment 
should  have  been  made  before  the  suit  was  first  insti- 
tuted. A  demurrer  to  this  supplemental  petition  was 
overruled.  The  defendant  stood  on  its  demurrer,  and 
the  court,  upon  the  record  before  it,  and  without  the 
introduction  of  further  evidence,  entered  judgment  as 
prayed  in  the  supplemental  petition.  It  is  claimed  that 
this  judgment  is  erroneous,  and  that  the  only  power  pos- 
sessed by  the  court  was  topunish  the  officers  of  the  com- 
pany for  contempt  in  disobeying  the  order  to  make  the 
assessment.  We  think  the  judgment  was  not  erroneous- 
It  may  be  that  the  officers  of  this  association  honestly 
believed  when  proofs  of  loss  were  made  that  the  associa- 
tion was  not  liable,  or,  rather,  was  under  no  legal 
obligation  to  make  an  assessment  to  pay  the  loss.  The 
record  shows  that  they  were  in  error  in  refusing  to  pro- 
vide for  the  payment  of  the  loss.  They  postponed  it  for 
nearly  six  years.  It  is  well  understood  that  the  mem- 
bership of  these  assessment  associations  is  constantly 
changing;  that  new  members  are  not  assessable  for 
losses  which  occur  before  they  become  members;  and 
Vol.  76—5 
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tliat  assessments  can  be  made  only  on  the  members 
liable  to  pay  when  the  losses  occur.  It  appears  from 
the  answer  of  the  defendant  that  when  this  loss  was 
payable  there  were  at  least  five  thousand  members  liable 
to  assessment  in  the  sum  of  one  dollar  each  for  the  pay- 
ment of  this  death-claim.  No  court,  so  far  as  we  have 
observed,  has  determined  just  what  is  the  liability  of  one 
of  these  assessment  companies.  This  court,  and  most  of 
the  other  courts  of  the  country,  have  held  that  an  action 
at  law  to  recover  the  amount  of  the  policy  will  not  lie. 
The  defendant's  position  is  that,  if  the  officers  refuse  to 
make  an  assessment,  the  remedy  is  punishment  for  con- 
tempt, which  is  a  fine  of  fifty  dollars.  This  is  a  safe 
refuge,  and,  if  adopted  by  the  courts,  it  discharges  the 
corporation  from  all  liability  ;  and  for  that  matter  the 
court  in  this  case  would  have  been  powerless  to  punish 
the  officers  for  contempt.  They  are  beyond  the  juris- 
diction of  the  court,  in  the  state  of  Illinois.  Some  one 
should  answer  for  any  shrinkage  in  an  assessment  now 
to  be  made  on  account  of  the  delay.  The  party  should 
suffer  for  it  who  is  in  the  wrong,  and  the  defendant  is 
obviously  that  party.  It  should  make  good  to  the 
plaintiff  what  he  has  lost  by  its  breach  of  its  contract 
to  make  an  assessment,  collect  the  money,  and  pay  it  to 
the  plaintiff.  To  require  less  upon  the  record  made  in 
this  case  would  be  a  license  to  natural  persons  to  organ- 
ize corporations  as  a  cover  for  the  grossest  frauds. 
Something  is  said  in  argument  to  the  effect  that  the 
court  had  no  jurisdiction  to  enter  the  decree  because  the 
defendant  is  an  Illinois  corporation.  The  proposition 
is  not  sound.  The  defendant  was  properly  brought  into 
court,  the  decree  was  a  personal  decree,  and  the  judg- 
ment is  a  personal  judgment.  It  cannot  be  enforced  by 
execution  by  the  courts  of  this  state,  but,  being  a  per- 
sonal judgment  against  the  corporation  defendant^  it 
will  be  entitled  to  full  force  and  credit  in  the  courts  of 
Illinois. 

Affirmed. 
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Kum^s  7.  The  Wisconsin,  Iowa  &  Nebraska  Railway 

Company. 

1.  Kegligenoe :  pleading:  amendment:  limitation  ov  action. 
In  an  action  for  negligence  resulting  in  the  derailment  of  an  engine 
and  the  killing  of  plaintiff's  intestate,  an  amendment,  pleaded 
after  the  action  would  have  been  barred  by  the  statute  of  limita- 
tions, setting  up  additional  grounds  of  n^ligence  contributing  to 
the  derailment  and  the  consequent  death,  does  not  state  a  new 
cause  of  action ;  and  a  demurrer  to  such  amendment  based  on 
the  statute  of  limitations  was  properly  overruled. 

9l  Evidence:  mattes  admissible  fob  one  fubposb  itsed  vob 
ANOTHER :  BXS  0EBT2L  It  was  a  material  question  whether  there 
was  or  was  not  a  depression  at  a  joint  of  the  rails  on  one  side  of 
defendant's  railroad  track.  The  witnesses  for  plaintiff  testified 
positively  that  there  was  such  a  depression,  and  those  for  defendant 
testified  as  positively  that  there  was  not  Plaintiff  was  then  per- 
mitted to  show  that  shortiy  after  the  overturning  of  the  engine, 
alleged  to  have  been  caused  by  the  depression,  defendant's  section- 
men,  who  were  at  the  time  working  a  short  distance  from  the 
place,  came  upon  the  scene,  and,  after  doing  some  work  about  the 
engine,  went  to  the  place  where  it  was  claimed  the  low  joint  was, 
and  raised  it  up  to  a  level,  and  tamped  dirt  under  the  ties.  Held 
that  this  testimony  was  competent  only  as  bearing  upon  the  ques- 
tion whether  there  was  in  fact  a  depression  in  the  track.  But  as 
the  court  failed  to  instruct  the  jury  to  consider  the  evidence  only 
as  bearing  upon  that  fact,  and  as  the  record  shows  that  the  pur- 
pose of  plaintiff  was  to  treat  the  acts  of  the  section-men  as  of  the 
respesto  (which  they  were  not),  and  thus  as  an  admission  by 
defendant  that  there  was  a  depression  in  the  track,  held  that  its 
admission  was  reversible  error.  (  Compare  Verry  v,  Burlington, 
C.R.AM.  Ry.  Co.,  47  Iowa,  540. ) 
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Appeal  from  Black  Hawk  District  Court. — Hon.  D, 

J.  Lenehan,  Judge. 

Piled,  October  26,  1888. 

This  is  an  action  at  law  to  recover  damages  for  the 
death  pf  Edward  C.  Kuhns,  which  was  caused  by  the 
derailment  of  a  locomotive  engine  upon  which  he  was  a 
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fireman  in  the  employ  of  the  defendant.  There  were 
several  acts  of  negligence  charged  against  the  defend- 
ant, all  of  which  were  denied.  A  trial  by  jury  resulted 
in  a  verdict  and  judgment  for  the  plaintiff.  Defendant 
^peals. 

Hubbard  <fe  Dawley^  for  appellant. 

Boies^  Husted  <fe  BoieSj  for  appellee. 

BoTHROOK,  J.— I.    This  is  an  appeal  from  a  second 
trial  of  the  cause.    A  former  trial  resulted  in  a  verdict 

and  judgment  for  the  plaintiff,  which,  upon 
'  pieaduig :    '   appeal  to  this  court,  was  reversed,  and  the 

amendment :  ' 

ungtotion  of  cause  remanded  for  a  new  trial.  70  Iowa, 
661.  At  the  first  trial  of  the  cause  the  neg- 
ligence charged  in  the  petition  was  ( 1 )  that  the  track 
was  not  properly  ballasted ;  ( 2 )  that  the  rails  were  not 
properly  spiked  to  the  ties ;  ( 3 )  that  the  track  was 
rough  and  uneven  ;  ( 4 )  that  defendant  failed  to  fur- 
nish a  suitable  engine;  (6)  that  defendant  failed 
to  furnish  appliances  for  turning  the  engine;  and 
(6)  that  the  engine  was  running  backward.  After 
the  cause  was  remanded  for  a  new  trial,  the  plain- 
tiff amended  his  petition  by  averring  that,  at  the 
time  of  the  derailment  of  the  engine,  it  was  running 
at  a  dangerously  high  rate  of  speed,  over  an  imper- 
fectly constructed  and  rough  and  uneven  road,  and  that 
one  of  the  wheels  of  the  tender  of  said  engine  dropped 
into  a  low  and  dangerous  place  in  the  road-bed,  and 
said  wheel  was  thereby  broken ;  by  reason  of  which  the 
engine  and  tender  were  thrown  from  the  track,  and  the 
deceased  was  thrown  under  the  engine,  and  was  so 
injured  that  he  soon  afterwards  died.  This  amendment 
was  demurred  to  on  the  ground  that  it  was  a  new  cause 
of  action,  and  was  barred  by  the  statute  of  limitations. 
The  demurrer  was  overruled.  This  ruling  of  the  court  is 
assigned  as  error,  and  a  number  of  authorities  are  cited 
which  it  is  claimed  support  the  objection.  We  do  not 
think  the  objection  is  well  taken.     We  need  not  set  out 
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nor  review  the  authorities  relied  on.  In  our  opinion, 
they  do  not  sustain  the  claim  made  by  counsel.  Of 
course,  we  concede  that  where  an  amendment  sets  up  a 
new  cause  of  action,  not  before  presented  by  the  peti- 
tion, it  would  be  vulnerable  to  the  objection  that  it  is 
barred  by  the  statute  of  limitations.  But  in  the  case  at 
bar  the  cause  of  action  is  for  damages  alleged  to  have 
accrued  to  the  plaintiff  by  reason  of  the  negligent  derail- 
ment and  turning  over  of  an  engine  and  tender.  In  the 
original  i)Qtition  certain  acts  of  negligence  are  specified. 
In  the  amendment  certain  other  specifications  of  negli- 
gence are  pleaded.  But  the  cause  of  action  is  the  same. 
Indeed,  so  far  as  the  depression  in  the  track  is  involved, 
it  is  nothing  more  than  a  more  specific  statement  of  the 
averment  in  the  original  petition  that  the  track  was 
rough  and  uneven.  We  are  very  clearly  of  opinion  that 
the  statement  of  additional  grounds  of  negligence  is  not 
a  new  cause  of  action.  There  is  no  departure  from  the 
original  petition  in  the  time,  place,  or  circumstance  of 
the  casualty  which  caused  the  death  of  the  intestate. 

II.    Upon  the  last  trial  the  court,  by  its  instructions 

to  the  jury,  eliminated  all  of  the  charges  of  negligence 

2.  EriDwiai :      f  Fom  the  casc,  excepting  those  enumerated 

Sw?f6^J^  in  the  seventh  paragraph  of  the   charge, 

S?SStiS!^  which  is  as  follows:     *' Therefore,  gentle- 

TwgestaB.       jjjgj^^  y^Qj,  inqniiy  will  be  confined  to  the 

question  whether  or  not  there  was  a  dangerous  defect  in 
the  track  or  road-bed  at  the  place  where  the  engine  was 
thrown  from  the  track,  and  whether  or  not  the  defend- 
ant was  guilty  of  negligence  in  permitting  such  a  defect 
to  remain  in  the  track.  Secortd.  Whether  or  not  the 
train  was  being  run  at  a  dangerous  rate  of  speed, 
over  a  dangerous  defect  in  the  track,  and  whether  or  not 
the  condition  of  the  track  at  the  place  of  the  accident, 
or  the  speed  of  the  train  at  that  time  and  place,  was  the 
sole  cause  of  the  accident  and  injury  complained  of; 
and  to  entitle  the  plaintiff  to  recover  in  this  action  it  is 
incumbent  on  him  to  establish,  by  a  preponderance  of 
the  credible  testimony,  the  negligence  of  the  defendant 
in  one  of  these  alleged  particular  acts  or  omissions,  and 
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that  snch  particular  negligence  caused  the  injury  com- 
plained of. "  This  instruction  limited  the  negligence  to 
the  alleged  dangerous  defect  in  the  track  at  the  place 
where  the  accident  occurred,  and  to  the  alleged  danger* 
ous  rate  of  speed  at  which  the  engine  was  running  at  the 
time  of  the  casualty  ;  and  the  evidence  in  the  case  was 
directed  to  these  two  questions.  The  plaintiff  intro- 
duced evidence  tending  to  show  that  at  the  place  where 
the  wheels  left  the  track  there  was  a  depression,  in  a 
joint  on  one  side  of  the  track,  of  from  one  and  a  half 
to  two  or  three  inches ;  and  the  theory  was  that,  as  the 
rail  opposite  was  on  a  level,  the  dropping  of  the  hind- 
wheel  of  the  tender  into  the  depression  caused  a  lurch 
of  the  tender  sidewise,  which  broke  the  flange  of  the 
wheel ;  and  that  the  wheel  then  climbed  upon  and  over 
the  rail,  and  caused  the  accident.  The  defendant 
denied  that  there  was  any  appreciable  depression  in  the 
track  at  or  near  the  place  or  derailment,  but  admitted 
that  the  tender  and  engine  left  the  track  by  reason  of 
the  breaking  of  the  flange  of  the  wheel ;  but  said  break- 
age was  without  the  fault  or  negligence  of  the  defendant, 
for  the  reason  that  it  was  caused  by  a  latent  defect  or 
crack  in  the  flange  not  discoverable  by  ordinary  care 
and  prudence  in  making  an  inspection  of  the  wheel. 
Upon  thi3  last  point  the  court  instructed  the  jury  as  fol- 
lows :  ''There  is  undisputed  evidence  before  you  tend- 
ing to  show  that  there  was  a  latent  defect  or  flaw  in  the 
wheel  in  question  which  was  unknown  to  and  undis- 
coverable  by  the  defendant,  by  use  of  the  customary 
methods  of  inspection,  and  in  the  exercise  of  ordinary 
care  and  caution  on  its  part.*^  If  you  find  from  the  evi- 
dence that  the  wheel  in  which  said  defect  existed  was 
broken  at  the  time  of  the  accident  by  reason  of  its 
defective  condition  alone,  and  not  by  its  coming  in  con- 
tact with  the  defective  joint,  claimed  by  plaintiff  to 
have  caused  the  accident,  then  your  verdict  should  be 
for  the  defendant.  If,  upon  a  fair  consideration  of  all 
the  evidence  in  the  case,  you  are  unable  to  determine, 
by  a  preponderance  of  the  credible  testimony,  that  the 
wheel  in  question  was  broken  by  reason  of  the  defective 
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condition  of  the  track  and  road-bed  at  the  place  where 
the  accident  occarred,  then  yonr  verdict  should  be  for 
defendant,  as  the  burden  of  proof  is  on  the  plaintiff  to 
establish  the  cause  of  the  accident  resulting  in  his 
injury. "  The  evidence  as  to  whether  there  was  a 
defective  or  low  and  dangerous  joint  in  the  track  is  in 
direct  conflict.  The  witnesses  in  the  case  testified  upon 
the  one  side  that  there  was  a  low  joint  within  two  or 
three  feet  from  the  place  where  the  wheel  mounted  the 
rail,  and  that  it  climbed  upon  the  rail  as  it  came  up 
from  the  depression  at  the  joint.  The  witnesses  for  the 
defendant  testified  as  positively  that  there  was  no  appre- 
ciable depression  at  the  joint.  All  of  these  witnesses 
made  personal  examination  of  the  track,  and  testify 
directly  in  conflict  as  to  this  phy  sical  fact.  It  appears 
from  the  record  that  there  was  a  gang  of  section-men  at 
work  on  the  track  a  mile  or  a  mile  and  a  half  from  the 
place  where  the  accident  happ  ened.  The  train  passed 
the  place  where  the  section-men  were  at,work ;  and,  after 
the  engine  and  tender  turned  over,  the  section- men  dis- 
covered that  something  was  wrong,  and  they  put  their 
hand-car  on  the  track,  and  went  down  to  the  place  of 
the  accident.  There  is  positive  testimony  in  behalf  of 
eye-witnesses  that,  after  doing  some  work  about  the 
engine,  some  of  the  section-men  went  to  the  place  where 
it  is  claimed  the  low  joint  was,  and  raised  it  up  to  a 
level,  and  tamped  dirt  under  the  ties.  This  is  positively 
denied  by  the  defendant's  witnesses.  It  will  be  observed 
that,  in  view  of  this  conflict  in  the  evidence,  we  cannot 
interfere  with  a  determination  of  these  two  disputed 
questions  in  the  case. 

But  the  evidence  as  to  the  raising  of  the  joint  was 
strenuously  objected  to  by  the  defendant,  and  it  is  urged 
in  argument  in  this  court  that  it  was  wholly  incompetent 
and  improper  on  any  ground  which  may  be  claimed  to 
sustain  it.  As  we  have  said,  there  was  a  conflict  in  the 
evidence  as  to  whether  there  was  a  low  joint.  The  evi- 
dence that  the  joint  was  raised  soon  after  the  accident 
was  competent,  as  bearing  upon  the  question  whether 
the  joint  was  defective,  or  rather  sunk  down,  so  as  to  be 
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dangerous.  It  was  in  direct  corroboration  of  the  wit- 
nesses  who  so  testified.  Upon  the  same  principle,  if  a 
witness  shonld  testify  that  a  horse  was  sixteen  hands 
high,  he  might  also  properly  testify  that  he  knew  it 
because  he  saw  the  height  of  the  horse  measured.  And  a 
witness  might  well  say  that  he  knew  an  object  was  in  a 
certain  place  because  he  saw  it  removed  to  that  place.  The 
evidence  was  not  admissible  as  tending  to  show  an  admis- 
sion by  the  defendant  that  the  track  was  out  of  repair. 
This  is  so  well  settled  in  this  state  that  we  need  but  to 
refer  to  the  cases  of  Cramer  v.  Oity  of  Burlington^  45 
Iowa,  627,  and  Hudson  v.  Chicago  &  If.  W.  Ry.  Co,j  69 
Iowa,  581.  Bujt  the  defendant  contends  that  the  evidence 
was  introduced  and  used  as  of  the  res  gestos.  The  court 
did  not  in  its  instructions  direct  the  jury  that  the  evidence 
should  be  considered  as  bearing  only  on  the  question  as 
to  whether  the  track  was  dangerously  defective  as  a 
matter  of  fact ;  but  the  jury  were  left  aV  liberty  to  con- 
sider the  evidence  in  question  as  an  admission  or  confes- 
sion of  the  defendant  that  this  was  the  cause  of  the 
accident.  The  evidence  being  competent  as  bearing 
upon  the  question  as  to  whether  there  was  any  depres- 
sion in  the  track,  as  the  defendant  did  not  ask  an 
instruction  limiting  its  effect,  we  might,  if  this  were  all, 
hold  that  there  was  no  error  in  allowing  it  to  go  to  the 
jury.  But  the  record  shows  that  the  plaintiff  intended 
to  use  it  as  of  the  res  gestce.  The  defendant  introduced 
the  section-boss  as  a  witness,  who,  in  his  examination 
in  chief,  testified,  among  other  things,  that  he  did  not 
raise  the  track  soon  after  the  accide  nt,  and  that  it  was 
not  sunk  down.  On  his  cross-examination  the  plaintiff 
proved  by  the  witness  that  he  came  to  the  scene  of  the 
accident  as  soon  as  he  could ;  that  the  distance  was  a 
mile  or  a  mile  and  a  quarter ;  that  a  hand-car  cannot  be 
run  fifteen  or  twenty  miles  an  hour  ;  and  that  the  usual 
rate  of  running  such  a  car  is  three  or  four  miles  an  hour. 
This  evidence  was  objected  to  as  incompetent  and  imma- 
terial, and  not  cross-examination.  In  rebutting  the 
plaintiff  introduced  evidence  tending  to  show  that  a 
hand-car  can  be  run  fifteen  miles  an  hour,  and  that  as 
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men  usually  work  them  they  are  run  at  seven  or  eight 
miles  an  hour.  This  evidence  was  objected  to  as  incom- 
petent^ and  not  proper  rebutting  evidence.  It  is  quite 
plain  that  the  evidence  of  the  defendant's  witnesses  was 
not  proi)er  cross-examination  ;  and,  as  we  view  the  case, 
it  was  not  a  material  fact  as  to  how  soon  after  the  acci- 
dent the  section-men  arrived  at  the  wreck.  The  plain- 
tiff then,  over  the  objection  of  the  defendant,  was 
allowed  to  interrogate  the  witness  upon  merely  collateral 
facts,  and  then  to  contradict  him  by  calling  another 
witness  in  rebuttal.  It  is  a  fundamental  rule  that  this 
cannot  be  done.  It  is  doubtful,  however,  whether  the 
judgment  should  be  reversed  on  this  ground  alone.  But 
the  evident  purpose  was  to  show  that  the  section-men 
were  on  the  ground,  and  repaired  the  track,  so  soon 
aft^r  the  accident  that  their  act,  if  they  did  raise  the 
track,  was  of  the  res  gestce^  and  therefore  in  the  nature 
of  an  admission.  In  section  108,  1  Greenl.  Ev.,  it  is 
said :  ^'  There  are  other  declarations  which  are  admitted 
as  original  evidence,  being  distinguished  from  hearsay 
by  their  connection  with  the  principal  fact  under  inves- 
tigation. The  affairs  of  men  consist  of  a  complication 
of  circumstances  so  intimately  interwoven  as  to  be  hardly 
separable  from  each  other.  Each  owes  its  birth  to  some 
preceding  circumstances,  and  in  its  turn  becomes  the 
prolific  parent  of  others ;  and  each,  during  its  existence, 
has  its  inseparable  attributes,  and  its  kindred  facts, 
materially  affecting  its  character,  and  essential  to  be 
known  in  order  to  a  right  understanding  of  its  nature. 
These  surrounding  circumstances,  constituting  parts  of 
the  res  gestcBj  may  always  be  shown  to  the  jury  along  with 
the  principal  fact,  and  their  admissibility  is  determined 
by  the  judge  according  to  the  degree  of  their  relation  to 
that  fact,  and  in  the  exercise  of  his  sound  discretion ;  it 
being  extremely  difficult,  if  not  imi)ossible,  to  bring  this 
class  of  cases  within  the  limits  of  a  more  particular 
description.  The  principal  points  of '  attention  are 
whether  the  circumstances  and  declarations  offered  in 
proof  were  contemporaneous  with  the  main  fact  under 
consideration^  and  whether  they  were  so  connected  with 
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it  as  to  illastrate  its  character."  In  the  absence,  from 
necessity,  of  any  definite  rale  to  determine  what  is  or  is 
not  part  of  the  res  gesiasj  many  decisions  may  be  found, 
of  the  most  respectable  courts,  which  seem  to  be  in  con- 
flict. There  are  two  tests,  however,  which  are  wholly 
wanting  in  this  case,  and  without  which  the  repair  of 
the  track  cannot  be  held  to  be  of  the  res  gestm.  The  first 
and  most  important  is  the  want  of  connection  with  the 
principal  fact  under  investigation.  After  the  accident, 
and  after  the  section- men  had  given  such  attention  as 
was  required  about  the  train,  they  turned  their  atten- 
tion to  the  repair  of  the  track.  This  was  no  more  part 
of  the  transaction  than  their  act  would  have  been  if  they 
had  given  their  attention  to  raising  the  engine  and  ten- 
der to  an  upright  position.  In  the  second  place,  the  act 
was  no  part  of  an  impending  transaction.  It  was  after 
the  whole  occurrence  had  transpired,  and  the  section- 
men  were  not  connected  with  the  transaction  in  such  a 
way  as  to  be  part  of  it,  so  to  speak.  There  is  not  as 
much  ground  for  holding  the  repair  of  the  track  part  of 
the  transaction  in  this  case  as  there  would  have  been  to 
have  held  that  the  declaration  of  the  car  inspector  in 
Yerryn.  Burlington,  0.  M.  &  M.  Ry.  Co.^  4n  Iowa,  549, 
was  admissible  as  of  the  res  gestae.  Our  conclusion  is 
that  the  judgment  must  be  reversed  for  the  admission  of 
the  evidence  of  the  repair  of  the  track  in  connection 
with  the  evidence  last  above  alluded  to.  We  discover  no 
other  reversible  error  in  the  record.  Revebsbd. 
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!•  Intoxicating  Liquors:  sbasch-wabxuivt :  no  uquobs  toithd: 
WHO  PAYS  coeTS.  Under  section  8807  of  the  (}ode,  a  peace-officer 
who  serves  any  warrant  for  the  seizure  of  intoxicating  liquors  is 
entitled  to  a  fee  of  one  dollar,  and  when  no  liquors  are  found,  the 
county  is  liable  for  such  fee,  under  section  1646  of  the  Code, 

2.  Appeal:  waiver:  action  on  account:  acceftancb  of  items 
ALLOWED  BELOW.  Where  judgment  is  rendered  in  the  trial  court 
for  seyeral  items  of  an  account,  but  refused  as  to  others,  and  an 
appeal  is  taken  from  that  part  of  the  judgment  relating  to  the 
items  not  allowed,  such  appeal  is  not  waived  by  accepting  the 
amount  of  the  judgment  for  the  items  allowed. 

Appeal  from  Polk  District  Court — Hon.  W.  F. 

CoNBAD,  Judge. 

Piled,  October  27,  1888. 

Plaintiff  is  a  constable,  and  he  brought  thia 
action  against  Polk  county  to  recover  fees  for  serving 
certain  warrants  of  search  and  seizure  issued  by  justices 
of  the  peace,  nnder  the  statute  for  the  suppression  of 
intemperance.  The  district  court  ruled  that  the  county 
was  liable  for  one  item  of  the  claim,  and  was  not  liable 
for  the  other  items,  but  the  judge  signed  a  certificate  to 
the  effect  that  the  cause  involves  the  determination  of  a 
question  of  law,  upon  which  it  is  desirable  to  have  the 
opinion  of  the  supreme  court,  the  amount  in  controversy 
being  less  than  one  hundred  dollars. 

Seth  Morgan^  for  appellant. 

W.    W.  PhiUips  and  C.  H.  Sweeney^  tor  appellee. 

Reed,  J. — The  question  certified  is  whether  "a 
peace-ofiScer,  who  serves  a  search-warrant    duly   and 
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lawfully  issued  under  section  1544  of  the 

'  iiquow^:         Code  of  lowa,  is  entitled  to  receive  pay  from 

rant :  no  u-     the  couuty  f OF  serviuff  said  search-warrant 

Quors  f  oand :  •  *^ 

who  pays  when  he  fails  to  find  any  intoxicating 
liquors  by  said  search."  The  proceedings 
upon  which  a  search-warrant  of  the  character  contem- 
plated by  the  question  may  be  issued,  the  mandate  of 
the  writ,  the  duties  of  the  peace-officer  to  whom  it  is 
delivered  for  service,  and  the  proceedings  after  seizure 
by  which  the  property  may  be  condemned  or  restored  to 
the  owner,  are  prescribed  by  sections  1544-1546  of  the 
Code.  The  warrant  can  issue  only  after  information 
under  oath  is  filed  with  the  justice,  alleging  that  the 
informant  has  reason  to  believe  that  intoxicating  liquors 
are  kept  by  the  person  named,  at  a  designated  place, 
which  is  required  to  be  described  as  particularly  as  may 
be,  with  intent  to  sell  the  same  contrary  to  law.  The 
liquors  are  also  required  to  be  described  as  particularly 
as  may  be.  Upon  finding  probable  cause  therefor,  the 
justice  is  required  to  issue  his  warrant,  directed  to  any 
peace-officer,  commanding  him  to  search  the  premises 
described,  and  fieize  any  intoxicating  liquors  which  he 
may  find  in  the  designated  place.  It  is  made  the  duty 
of  the  officer  who  receives  the  warrant  to  immediately 
serve  it,  by  searching  the  place  described,  and  seizing 
any  intoxicating  liquors  therein,  and  make  return 
of  his  doings.  If  liquors  are  seized  under  the  war- 
rant it  is  the  duty  of  the  justice  to  fix  a  day  for  the 
hearing,  of  which  notice  is  required  to  be  given  to  the 
person  named  in  the  information  as  the  owner,  or  by 
posting  at  the  place  where  the  seizure  was  made  ;  and  on 
the  day  thus  designated  any  person  claiming  to  be  the 
owner  of  the  property  seized  or  any  portion  of  it,  may 
appear  and  be  made  defendant  in  the  proceeding,  and 
assert  his  right  to  it.  But,  whether  such  appearance  is 
made  or  not,  a  trial  is  to  be  had,  in  which  the  question 
to  be  determined  is  as  to  the  intent  or  purpose  for  which 
such  liquors  were  kept,  and  judgment  of  condemnation 
or  for  the  return  of  the  property  is  entered  in  accord- 
ance with  the  finding  on  that  question.    Section  1646 
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contains  the  following  provision  :  **  If  no  person  be 
made  defendant  in  manner  aforesaid,  or  if  judgment  be 
in  favor  of  the  defendants  who  appeared  and  are  made 
snch,  then  the  costs  of  the  proceeding  shall  be  paid  as  in 
ordinary  criminal  prosecutions  when  the  prosecution 
fails."  By  another  section  it  is  provided  that  **  a  con- 
stable or  other  peace-officer,  who  serves  any  warrant  for 
the  seizure  of  intoxicating  liquors,  shall  be  allowed  for 
such  service  one  dollar.  *  *  *"  Code,  sec.  3807. 
The  question  certified  is  dependent  on  the  effect  to  be 
given  to  these  provisions.  By  searching  the  described 
place,  even  though  such  search  is  fruitless,  the  officer 
serves  the  writ,  for  that  is  one  of  the  acts  which  by  the 
mandate  of  the  warrant  he  is  commanded  to  perform,  and 
he  is  as  certainly  required  to  make  a  return  of  his  doings 
in  that  case  as  he  is  when  a  seizure  is  effected.  For 
doing  that,  then,  he  is  entitled,  under  section  8807,  to  be 
allowed  one  dollar.  But  that  section  contains  no  pro- 
vision making  any  person  liable  for  the  fees  which  are 
allowed  under  it.  And  upon  a  casual  reading  of  the 
provision  quoted  from  section  1546  it  would  appear  that 
the  intention  was  to  make  the  costs  of  the  proceeding 
payable  as  in  ordinary  criminal  prosecutions  when  the 
prosecution  fails  ( that  is,  by  the  cou  nty )  only  in  cases 
where  no  defendants  appeared,  and  judg  ment  of  con- 
demnation was  entered,  or  the  ju  dgment  was  in  favor  of 
the  defendant.  The  provision  clearly  covers  both  those 
classes  of  cases,  but  the  construction  of  the  language 
which  would  confine  its  operation  to  them  would  be 
narrow,  and  such  construction  would  defeat  the  manifest 
intention  of  the  general  assembly,  as  expressed  in  sec- 
tion 3807.  The  provisions  are  in  pari  Tnateria^  and 
must  be  construed  together,  and,  when  thus  considered, 
it  is  clear,  we  think,  that  the  intention  was  that  the  fees 
allowed  the  constable,  by  section  3807,  for  serving  the 
warrant  should  be  paid  by  the  county  in  all  cases  in 
which  for  any  reason  the  pros  ecution  fails.  Any  other 
construction  would  lead  to  the  absurd  result  that  the 
legislature  had  provided  that  the  officer  shall  render 
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the  services,  and  has  fixed  the  amount  of  his  compensa- 
tion therefor,  bnthas  made  no  provision  that  any  person 
shall  pay  the  same,  for,  if  the  county  is  not  liable,  no 
one  is.  There  is  nothing  either  in  the  nature  of  the  case 
or  the  language  of  the  provision  which  requires  us  to 
adopt  that  conclusion.  The  question  certified  should 
therefore  be  answered  in  the  affirmative. 

After  the  appeal  was  perfected  plaintiff  accepted 

the  amount  awarded  him  by  the  judgment,  and  appellee 

n  apfial:        moved  to  dismiss  the  appeal  for  that  reason. 

7n  SS£SS?f*  That  motion  will  be  overruled.    The  contro- 

ft^M^SSowed  versy  between  the  parties  was  as  to  the  items 

^^^^'  of  the  claim,  which  the  court  disallowed, 

and  the  question  on  which  the  opinion  of  this  court  was 

requested  related  solely  to  them.    The  certificate  of  the 

trial  judge  is  the  basis  of  the  appeal,  and  jurisdiction  of 

the  case  was  acquired  by  this  court  through  it    As  the 

items  which  were  allowed  were  in  no  manner  involved 

in  the  appeal,  the  acceptance  of  the  amount  was  not 

a  waiver  of  the  appeaL    The  judgment  will  be 

Revebsbd. 


ScHooLBT  et  aZ.  v.  The  Globe  Insubanoe  Compant 
T~^  etal. 


^  Tsl        Appeal :  NOT  shown  bt  abstract  :  dismissal.    Where  the  abstract  of 
76    78  the  record  submitted  to  this  court  b/  an  appellant  fails  to  show 

JL^^  that  an  appeal  has  been  taken,  the  court  has  no  jurisdiction 

except  to  dismiss  the  cause. 

Appeal  from  Monroe  District  Court— Ho^.   Dell 

Btuabt,  Judge. 

Piled,  Ootobeb  27,  1888. 

This  action  was  brought  on  a  policy  of  insurance 
to  recover  for  a  loss  sustained  by  the  burning  of  the 
property  alleged  to  have  been  insured.  There  was  a 
trial  to  the  court  and  a  judgment  in  favor  of  plainti£bu 
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ColCj  Mb  Vey  <fe  Clark^  for  appellant. 

T.  B.  Perry  J  for  appellees. 

KoBLEfsoN,  J. — The  abstract  fails  to  show  that  an 
appeal  has  been  taken.  No  reference  to  an  appeal  is 
made  therein.  This  is  a  fatal  defect.  Plumraer  t).  Peo- 
pU^s  NcA.  BavJCj  74  Iowa,  731 ;  Phillips  v.  Follet^  69 
Iowa,  39.    The  case  is  therefore  Dismissed. 


LOOKART  et  CU.   V.  MOKTGOMEBY  CoUNTY, 

Criminal  Law:  changib  of  tenub  :  costs:  wmcH  ooumty  prima- 
BiLT  i.iABf.B,  Where  there  is  a  change  of  the  place  of  trial  of  a 
criminal  cause,  the  county  where  the  trial  is  had  is  primarily 
Eable  for  the  costs  of  the  case  made  in  that  county,  but  is  entitled 
to  be  reimborsedby  the  county  in  which  the  cause  originated. 
(See  opinion  for  statutes  cited.) 

Appeal  from  Mbntgomerp  District  Court— B.on.  H.  E. 

Deemer,  Judge. 

Filed,  October  27,  1888. 

An  indictment  was  returned  by  a  grand  jury  of 
Pottawattamie  county  against  E.  D.  Gross,  accusing  him 
of  a  public  offense.  The  venue  of  the  cause  was  subse* 
quently  changed  to  Montgomery  county,  where  it  was 
tried.  The  district  court  ordered  that  the  jury  be  kept 
together  during  the  trial,  and  in  pursuance  of  that  order 
the  jurors  and  the  bailiff  in  charge  of  them  were  fur- 
nished meals  during  the  trial  by  plaintiffs.  On  the 
trial  Cross  was  acquitted.  Subsequently  plaintiffs  filed 
a  motion  asking  the  court  to  audit  their  account  for 
said  services  as  costs  in  the  case.  The  motion  was 
served  on  the  county  attorney  of  Montgomery  county, 
and  he  appeared  for  the  county,  and  made  resistance. 
The  district  court  sustained  the  motion,  and  entered  an 
order  requiring  Montgomery  county  to  pay  the  amount 
of  the  account,  and  it  appeals. 
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R.  W.  Beesorij  for  appellant. 

Smith  <ft  McPhersoUy  for  appellee. 

Reed,  J. — Section  4381  of  the  Code  is  as  follows  : 
^' In  all  changes  of  venae  under  the  provisions  of  this 
chapter,  the  county  from  which  the  change  of  venue 
was  taken  shall  pay  the  expenses  and  charges  of  remov- 
ing, delivering  and  keeping  the  defendant,  and  all 
other  expenses  necessary  and  consequent  upon  such 
change  x>f  venue,  and  the  trial  of  such  def endant^  which 
shall  be  audited  and  allowed  by  the  court  trying  such 
case."  It  is  entirely  clear  that  under  this  provision 
Pottawattamie  county  is  liable  ultimately  for  all  proper 
costs  and  charges  in  the  case,  which  accrued  after  the 
change  of  venue  was  taken.  But  the  question  in  the 
case  is  whether  the  county  in  which  the  cause  was  tried 
is  liable  primarily  for  the  costs  and  'charges,  or  whether 
the  liability  of  the  county  in  which  the  cause  arose  is 
directly  to  the  officers  or  persons  in  whose  favor  they 
accrued.  We  are  of  the  opinion  that  the  former  is  the 
correct  view.  It  may  be  admitted  that  there  is  no 
express  provision  of  statute  to  that  effect ;  but,  when 
all  of  the  provisions  with  reference  to  costs  and 
expenses  in  criminal  cases  are  considered,  we  think  that 
is  the  only  reasonable  conclusion  that  can  be  gath- 
ered from  them.  It  is  provided  by  section  3811  that 
the  compensation  of  jurors  shall  be  paid  out  of  the 
county  treasury.  Also  by  sections  3781-3790  that  the 
fees  of  the  clerk  and  the  sheriff  in  criminal  cases  in 
which  the  state  fails  shall  be  paid  in  the  same  way. 
Each  of  these  provisions  is  general,  applying  to  all 
cases,  and  each  requires  the  payment  to  be  made  by  the 
county  in  which  the  cause,  in  which  the  costs  or 
charges  accrued,  was  tried.  And  section  3841  provides 
that,  "  where  costs  are  paid  by  a  county  other  than  the 
one  in  which  the  offense  was  committed,  the  amount  of 
such  costs  shall  be  deemed  a  charge  in  favor  of  such 
county,  and  against  the  one  in  which  the  offense  was 
committed,   and  may  be  recovered  by  action  in    any 
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court  having  jurisdiction."  This  section  affords  the 
county  in  which  the  case  was  tried  a  remedy  for  the 
costs  and  expenses  incurred  by  it  in  connection  with  the 
trial.  It  cannot  be  presumed  that  the  legislature 
intended  by  it  merely  to  afford  the  county  relief  for 
such  payments  as  it  might  voluntarily  make.  But  the 
reasonable  pposumption  is  that  it  was  intended  as  a 
general  mle  npon  the  subject^  affording  a  remedy  to  the 
county  for  all  costs  and  expenses  incurred  in  that  class 
of  cases.  It  is  proper  to  say  that  no  question  has  been 
made  as  to  the  character  of  the  services ;  that  is,  it  has 
not  been  contended  that  plaintiff 's  claim  is  not  proi)erly 
chargeable  as  costs  in  the  case,  and  we  do  not  consider 
that  question. 

^  Affirmed. 


.  1  -.  - 


Welles  et  al.  v.  Newsom. 

1.  Oconpying  Claimant :  action  for  ihprotxmsnts  :  merb  pos- 
session AS  color  of  tttlb.  Where  a  party,  xinde^  the  ocoupying- 
claiinaiit Uiw,  seeks  to  recover  for  improvements  made  by  him  or 
his  assignors  upon  land  which  is  adjudged  to  belong  to  another, 
and  the  only  color  of  title  under  which  the  improvements  were 
made  was  possession,  such  possession  must  have  been  continuous 
for  five  years  up  to  the  time  at  which  the  suit  was  brought  for  the 
recovery  of  the  land  ;  and  if  there  is  no  evidence  of  such  continued 
possession,  there  is  nothing  to  submit  to  the  jury. 

2.     :  ncPROVBMKNTS  not  MADB  IN  OOOD  FAITH.    Improvements 

made  by  an  occupying  claiinant  after  he  has  had  notice  of  a  suit 
in  ejectment  are  not  made  in  good  faith,  and  he  cannot  recover 
therefor,  and  evidence  thereof  was  properly  excluded. 

8.    :  AcnoN  for  dcfroyements  :  countbr-claih  :  usb  of  land  : 

RBB  adjudicata.  In  such  action  the  adjudged  owner  of  the  land  is 
entitled  to  set  off,  as  against  the  value  of  the  improvements,  the 
use  and  occupation  of  the  land  prior  to  the  judgment  of  ejectment 
{PomonB  «.  lfose«,  16  Iowa,  440),  where  the  record  of  such  judg- 
ment redteB  that  in  that  action  he  withdrew  all  claims  for  the  use 
andoccupationof  the  land,  though  such  claim  was  made  in  the 
petition. 

Vol.  76—6 
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4.     :  VALUE   OF   DCPBOVEMENTS :  EVIDENCE.    In  an  action  by 

an  occupying  claimant  for  improvements,  the  question  is  what 
the  improvements  are  worth,  as  improvements  on  the  land,  and 
not  what  they  may  have  cost.  Hence  evidence  of  what  it  was 
worth  to  do  breaking  on  the  land  fourteen  years  prior  to  the  action 
should  have  been  stricken  out. 

Appeal  from    Webster  District  Court — Hon.  John  L. 

Stevens,  Judge. 

Filed,  October  27,  1888. 

The  facts  are  stated  in  the  opinion. 

Theo.  Hawley^  for  appellants. 

A.  JE.  Clarkej  for  appellee.  * 

Seevers,  C.  J.— This  action  was  brought  to  recover 
for  improvements  under  the  occupying-claimant  law.  In 
1868^n  action  was  commenced  by  the  grantor  of  the 
plaintiffs  against  Goodchilds  to  recover  possession  of 
certain  real  estate.  The  notice  was  served  on  him  May 
29,  1868,  and  the  petition  was  filed  September  29,  1868. 
Goodchilds  answered  the  petition  in  July,  1871.  In 
September,  1Q74,  an  amended  petition  was  filed,  making 
Cornelius  Murphy  a  defendant,  because  he  was  the 
grantee  of  Goodchilds.  Murphy  was  served  with  notice 
that  he  had  been  made  a  defendant.  On  the  twenty- 
fourth  day  of  September,  1874,  judgment  was  rendered  in 
said  action  in  favor  of  the  plaintiffs '  grantor,  and  it  was 
adjudged  that  he  was  the  absolute  owner  of  the  premises 
and  entitled  to  the  possession  thereof.  A  few  days 
thereafter  Murphy  filed  a  petition,  in  which  he  sought 
to  recover  for  improvements  on  the  land  under  the  occu- 
pying-claimant  law.  In  October,  1886,  the  defendant 
filed  a  petition  under  such  law  to  recover  for  improve- 
ments, and  alleged  that  he  was  entitled  to  all  the  rights 
of  Goodchilds  and  Murphy,  and  that  they  had  entered 
into  possession  of  the  premises  in  1854  under  color  of 
right  and  claim  of  title,  and  that  they  and  the  defend- 
ant had  been  in  the  continuous  possession  of  said  prem- 
ises ever  since  under  such  color  of  title    and  claim  of 
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right,  and  had  in  good  faith  made  valuable  improve- 
mentB  thereon,  and  the  relief  asked  was  that  the  value 
of  such  improvements  be  ascertained,  and  also  the  value 
of  the  land.  The  plaintiffs  admitted  the  recovery  of  the 
judgment  for  the  possession  of  the  land,  and  denied  all 
the  other  allegations  of  the  petition,  and  pleaded  as  a 
counter-claim  that  they  were  entitled  to  recover  rent  for 
the  use  and  occupation  of  the  land  by  the  defendant  and 
those  nnder  whomhe  claims.  There  was  a  trial  by  jury, 
and  verdict  finding  the  value  of  the  land,  improvements, 
and  amount  of  rent  due  for  the  nse  and  occupation. 
Judgment  was  rendered  on  the  verdict  and  the  plaintiffs 

appeaL 

I.    The  first  question  we  are  required  to  determine 
is  whether  the  defendant  or  those  under  whom  he  claims 
1  oocuFTore     ^®^  ^^  possossiou  of  the  premiscs,  as  con- 
2S?for       templated  by  the  statute  defining  who  are 
mS^Tmere   occupyiug clai mauts.  No  evidence  was  intro- 
ootoTof'titto.  duced  tending  to  show  that  the  defendant 
or  those  under  whom    he  claims  ever  had 
a  pai>er  title  of  any  kind  or  description.    To  recover  for 
improvements,  an  occupying  claimant  must  have  been 
in  possession  of  the  land,  under  color  of  title,  and  made 
such  improvements   in  good  faith  (Code,  sec.   1976), 
and  a  x>er8on  has  color  of  title  who  has  occupied  a  tract 
of  land,  either  personally  or  under  others,  for  a  term  of 
five  years,  and   ^^such  occupancy  has  continued  up  to 
the  time  at  which  suit  is  brought  by  which  a  recovery  of 
the  land  is  obtained."     Code,  sec.  1983.      The  original 
action  was  commenced  against  Goodchilds  in  1868.     It 
may  be  assumed  that  he  was  then  in  possession,  but  the 
evidence  utterly  fails  to  show  that  he  had  been  in  pos- 
session for  five  years  preceding  that  time.    There  is  no 
evidence  tending  to  show  that  any  one  was  in  possession 
of  the  premises  prior  to  1867.    It  is  true  that  the  judg- 
ment in  the  original  action,  in   which    the   plaintiffs ' 
grantor  was  adjudged  to  be  the  owner  of  the  premises, 
recites  that  Murphy  was.  in  possession  thereof  under 
Goodchilds,  but  this  does  not  amount  to  a  finding  that 
the  former  had  been  in  possession  five  years  prior  to  the 
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commencemeut  of  the  action .  It  is  also  trae  that  Mur- 
phy, a  few  days  after  the  rendition  of  such  judgment, 
filed  a  petition  under  the  occupy ing-claimant  law ;  but 
it  is  not  true  that  such  petition  was  filed  by  leave  of 
the  court,  as  counsel  contends,  and  it  would  have  been 
immaterial  if  it  had  been.  As  there  was  no  evidence 
tending  to  show  that  Goodchilds  had  been  in  possession 
of  the  premises  for  five  years  prior  to  the  commencement 
of  the  action,  the  court  erred  in  submitting  to  the  jury 
the  question  as  to  the  value  of  the  improvements  made 
by  him. 

II.  The  plaintiffs  obj  ected  to  the  introduction  of 
any  evidence  tending  to  show  the  value  of  any  improve- 
ments placed  on  the  lands  since  1868,  when 

"'  provimenta  *^®  Original  petition  was  filed.  This  objec-, 
SSSdftdthf  *^^^  ^^  overruled.  It  should  have  been 
sustained,  for  the  reason  that  Goodchilds 
had  been  notified  that  an  action  would  be  commenced ; 
and,  as  the  i)etition  was  actually  filed,  improvements 
made  after  that  time  cannot  be  regarded  as  made  in  good 
faith  under  color  of  title  based  on  possession  only. 

III.  The  court  excluded  evidence  offered  by  the 
plaintiffs  for  the  purpose  of  showing  the  value  of  the 
3  .  ^^^^^    use  and  occupation  of  the  premises  prior  to 

mlnS^uk-  September,  1874,  when  the  judgment  in  the 
•  c?1an™:" ^  Original  action  was  entered.     In  so  holding 

adjudioata.  ^j^q  court  erred,  and  it  is  expressly  so  ruled  in 
Parsons  v.  Moses,  16  Iowa,  440.  But  counsel  for  the 
appellQ^e  say  that  this  question  was  adjudicated  in  the 
original  action.  This  is  a  mistake.  We  infer  that  such 
a  claim  was  made  in  the  original  action,  but  the  judg- 
ment thereon  recites  that  ''the  plaintiff  in  open  court, 
before  the  trial  and  judgment,  withdrew  aU  claim  against 
the  defendants  for  use  and  occupation  of  said  premises, 
and  for  all  other  damages  claimed  in  the  petition  herein." 
It  is  clear,  therefore,  that  such  question  was  not  deter- 
mined in  the  action. 

IV.  There  was  evidence  tending  to  show  that 
breaking  was  done  on  the  premises  fourteen  years  prior 
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^  .  ^aiueof  *^  December,  1885';  and  a  witness  was  asked 

SlSiu^%Tt-     ^y  defendant's  counsel,  "What  is  it  worth 
denoe.  ^  ^q  ^ Jj^^  breaking  1 ' '  The  witness  answered, 

"Itwas  w^orth  five  dollars  at  that  time;  cannot  say 
what  it  is  worth  now."  There  was  other  evidence  of  a 
similar  cliaracter.  Counsel  for  the  plaintiffs  moved  the 
court  to  strike  out  the  foregoing  evidence,  because  it 
was  incompetent,  and  no  t  responsive.  The  court  over- 
ruled the  motion.  It  should  have  been  sustained.  It 
makes  no  difference  what  the  breaking  cost,  but  what  is 
iU  as  an  improvement  on  the  land,  worth*;  and  this  is 
what  the  witness  was  asked  to  state.  What  we  have 
said  disposes^  we  think,  of  all  the  errors  discussed  by 

counsel. 

Reversed. 


Thb  State  v.  Hall. 

Larceny :  obtaining  oa&mknts  from  tailor  bt  faub  pretensb  of 
iNTENDma  TO  FAT  FOR  THEM.  Where  the  owner  of  goods  parts 
with  their  possession  without  the  purpose  of  parting  with  the 
property  therein,  and  expects  their  return  or  disposition  accord- 
ing to  his  direction,  or  expects  payment  for  them  to  complete  a 
sale  thereof,  the  taking  and  conyersion,  with  the  felonious  intent 
to  deprive  the  owner  of  the  goods,  is  larceny.  So,  if  possession  of 
the  goods  is  obtained  by  a  trick,  artifice  or  false  pretense,  with  the 
felonious  intent  on  the  part  of  accused  to  convert  them  to^is  own 
use,  he  Is  guUty  of  larceny.  Accordingly,  held,  in  this  case,  that 
where  defendant  obtained  from  his  tailor's  employe  finished  gar- 
ments, upon  the  pretense  that  he  would  pay  for  them  when  he  got  to 
his  room,  whither  he  invited  the  employe  to  accompany  him,  but 
when  he  arrived  at  what  he  falsely  represented  to  be  his  room,  he, 
by  a  trick,  escaped  from  the  employe,  taking  the  garments  with 
him  without  paying  for  them,  and  disappeared,  he  was  guUty  of 
larceny. 

Appeal  /ram   PottawcMamie  District   Court. — Hon. 

C.  F.  LooFBOUBOw,  Judge. 

Filed,  October  27,  1888. 

Defekdakt  was  indicted  and  convicted  of  larceny. 
He  now  api)eals  to  this  court. 
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Wrightj  Baldwin  <fe  HaMane^  for  appellant 
No  appearance  for  the  State. 

Beck,  J.— I.  The  undisputed  facts  of  the  case  are 
these  :  Defendant  employed  a  tailor  in  Council  Bluffs 
to  furnish  the  materials  and  make  for  him  an  overcoat 
and  a  pair  of  pantaloons.  When  the  garments  were 
finished  he  went  to  the  tailor's  shop  and  tried  on  the 
overcoat,  which  proved  quite  satisfactory.  He  stated 
that  he  did  not  have  money  enough  to  pay  for  the 
clothing,  but  would  have  in  a  few  days.  He  did  not 
ask  for  credit  The  tailor  did  not  offer  to  give  him 
credit,  and  replaced  the  garments  where  finished  work 
was  kept.  In  three  or  four  days  thereafter  the  defend- 
ant returned  at  night,  when  the  tailor  was  absent,  and 
the  shop  was  in  charge  of  an  employe.  He  said  he 
wanted  the  garments.  The  employe  proceeded  to  get 
them,  and  defendant  took  out  his  pocket-book,  and 
counted  out  the  money  to  be  paid  for  them.  He  tried 
on  the  overcoat,  and  approved  it.  He  then  eaid  he  did 
not  have  quite  enough  money  to  pay  for  the  garments, 
and  asked  the  employe  to  wrap  up  the  pantaloons,  and 
go  with  him  to  his  room,  where  he  would  pay  for  the 
clothing.  The  employe  complied,  and  defendant  wore 
the  overcoat  and  took  the  other  garment.  When  he 
reached  a  stairway  on  the  street  he  said  to  the  employe, 
"Wait  here  a  minute,  and  I  will  go  up  stairs  and  get 
the  key  of  my  room."  He  left  the  employe,  and  went 
up  the  stairs,  and  this  was  the  last  seen  of  him  that 
night.  The  employe  searched  for  him  vrtthout  avail.  He 
left  his  old  overcoat  in  the  tailor-shop,  saying  he  would 
return  for  it  the  next  morning,  which  he  did  not  do. 
At  that  time  he  had  a  room  in  Omaha,  where  he  was 
arrested  for  this  offense. 

II.  Where  the  owner  of  goods  parts  with  their 
possession  without  the  purpose  of  parting  with  the 
property  therein,  and  expects  their  return  or  disposi- 
tion according  to  his  direction,  or  expects  payment  for 
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them  to  complete  a  sale  thereof,  the  taking  and  conver- 
sion with  the  felonious  intent  to  depriye  the  owner  of 
the  goods  is  larceny.  So,  if  possession  is  obtained  by  a 
trick,  artifice,  or  false  pretense,  with  the  felonious 
intent  on  the  part  of  accused  to  convert  them  to  his 
own  use,  he  is  guilty  of  larceny.  These  are  familiar 
rules  of  the  law.  See  Wat.  Crim.  Dig.  p.  873,  sec.  9 ; 
p.  377,  sees.  47-63. 

III.  The  evidence  clearly  brings  defendant's  case 
within  these  rules.  It  is  shown  beyond  dispute  that 
his  purpose  was  to  obtain  the  garments  without  the 
tailor's  assent,  and  thus,  in  the  rogues'  dialect,  ^^beat 
him  out  of  his  money."  The  cheat  and  trick  resorted 
to  by  defendant  have  often  been  practiced  by  this  class 
of  fellows,  but  are  none  the  less  criminal.  The  very 
moderate  term  in  the  penitentiary  given  to  defendant 
by  the  court  below  will  serve  to  teach  rogues  of  defend- 
ant's class  that  it  is  no  safer  to  commit  larceny  by 
deceit,  trick,  and  the  abuse  of  confidence  which  trades- 
men are  authorized  to  put  in  their  customers,  than  by 
stealthily  taking  property  with  intent  to  steal  it.  The 
instructions  given  to  the  jury  accord  with  the  views  we 
have  expressed.  In  our  opinion  the  judgpient  of  the 
district  court  ought  to  be 

Affiemed. 


The  State  v.  Daniels. 

Appeal :  csnoNAL  case  :  ebbobs  is  instructions  :  EvmsNCE  want- 
ing. This  court  cannot,  on  the  appeal  of  a  criminal  case,  consider 
whether  the  court  erred  in  giTing  and  refusing  instructions,  where 
the  evidence  is  not  brought  up  on  the  appeal. 

Appeal  from  Mitchell  District  Court. — Hon.  John  B. 

Cleland,  Judge. 

Filed,  October  29,  1888. 

Indictment  for  seduction.    Trial  by  jury ;  verdict, 
guilty  ;  and  judgment    The  defendant  appeals. 
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L.  M.  BycCj  for  appellant. 

A.  J,  Baker,  Attorney  General,  for  tlie  State. 

Seevers,  C.  J. — This  cause  was  submitted  at  a  former 
term,  and  the  submission  set  aside  at  the  request  of 
counsel  for  the  appellant,  sq  as  to  enable  him  to  pro- 
ceed and  file  in  this  court  a  transcript  of  the  evidence. 
This  he  has  failed  to  do,  and  the  cause  has  been  finally 
submitted  without  argument,  and  upon  an  abstract 
which  contains  the  indictment,  a  demurrer  thereto,  the 
ruling  of  the  court  thereon,  the  charge  of  the  court, 
instructions  asked  by  appellant  and  refused,  a  motion 
for  a  new  trial,  the  ruling  thereon,  and  judgment  of  the 
court.  We  have  looked  into  the  record,  as  is  our  duty, 
and  readily  reach. the  conclusion  that  the  demurrer  was 
rightly  sustained.  The  question  whether  the  instructions 
asked  and  refused  are  erroneous  we  cannot  consider,  for 
the  reason  that  the  evidence  is  not  before  us.  Only 
three  paragraphs  of  the  charge  were  excepted  to,  but  we 
have  read  the  whole  charge,  and  deem  it  sufficient  to 
say  that  we  are  unable  to  discover  any  error  therein 
prejudicial  to  the  defendant.  The  motion  for  a  new  trial 
was  properly  overruled,  and  the  judgment  of  the  dis- 
trict court  must  be 

Affibmed. 


OCTOBER  TERM,  1888.  89 

Leacox  ▼.  Griffith. 


Leacox  V.  Griffith. 

[76     W 

Minors:  bioht  to  disaffibm  oontracts:  appucation  of  bulb:  r^w 
JUBiSDicnoN.  Flaintifl,  while  a  minor,  bought  a  threshing-  [isa  488 
machine,  giving  his  notes  for  the  purchase  price,  and  defendant  ik*  89 
signed  the  notes  as  surety,  taking  a  mortgage  on  the  machine  for  ^  ^^: 
his  security  ;  but  plaintiff  afterwards  sold  the  machine  without 
defendant's  consent,  and  appropriated  the  proceeds  to  his  own  use. 
Afterwards,  and  while  plaintiff  was  still  a  minor,  defendant  was 
compelled  to  pay  the  notes,  in  amoimt  about  seven  hundred  dol- 
lars. Defendant  as  administrator  of  plaintiff 's  father,  held  five 
hundred  dollars  which  belonged  to  plaintiff  as  his  distributive 
share  of  the  estate.  While  plaintiff  was  yet  a  minor,  and  while  he 
yet  had  some  of  the  proceeds  of  the  machine  in  his  hands,  he  and 
the  defendant  had  a  settlement,  in  which  it  was  agreed  that 
defendant  should  keep  the  five  hundred  dollars  in  full  satisfaction 
of  his  claim  against  plaintiff  for  paying  the  machine  notes ;  and 
plaintiff  then  receipted  in  full  to  defendant  for  his  share  of  his 
father's  estate.  Thirty-two  days  after  plaintiff  came  of  age  he 
notified  defendant  of  that  fact,  and  that  he  elected  to  disaffirm  all 
contracts  made  by  him  with  defendant  during  his  minority ;  also 
that  he  had  none  of  the  property  or  money  obtained  by  him  by 
virtue  of  such  contracts,  so  that  he  was  unable  to  make  restitution 
thereof.  Afterwards  he  brought  this  action  to  recover  his  share 
of  his  father's  estate.    HM^ 

(1)  That  he  had  a  right  to  disaffirm  the  contracts,  under  section 
2288  of  the  Gode.    (  See  cases  cited  in  opinion.) 

(2)  That  the  disaffirmance  was  made  in  a  reasonable  time  after 
obtaining  his  majority. 

(8)  That  the  objection  that  the  district  court  as  a  oourt  of  pro- 
bate had  no  right  to  hear  and  determine  the  matter  was  not 
sound,  since  that  oourt  has  general  original  as  well  as  pro- 
bate jurisdiction,  and  had  jurisdiction  of  the  subject-mat- 
ter. 

(4)  Thatajudgment  was  properly  rendered  in  plaintiff's  favor 
for  his  share  of  his  father's  estate. 

Appeal /ram  Fremont  District  Court— Ron.  Geoeoe 

Gabsok,  Jadge. 

Filed,  October  29, 1888. 
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This  is  a  controversy  growing  out  of  the  settlement 
of  the  estate  of  Thomas  Leacox.  The  plaintiff  is  a  son 
and  heir  of  the  deceased,  and  the  defendant  is  the 
administrator  of  the  estate.  The  administrator  filed  his 
report,  and  the  plaintiff  filed  exceptions  thereto.  An 
issue  was  made  up  between  the  parties,  and  the  cause 
was  referred  to  a  referee,  who  found  the  facts  and  con- 
clusions of  law,  and  reported  in  favor  of  the  plaintiff. 
Exceptions  were  taken  to  the  report  by  the  defendant. 
The  exceptions  were  overruled,  and  judgment  was  rend- 
ered for  the  plaintiff  in  conformity  with  the  report  of 
the  referee.    Defendant  appeals. 

James  McCdbe^  for  appellant. 

C.  S.  K€€7ian,  for  appellee. 

RoTHROCK,  J. — I.  No  exception  was  taken  to  the 
facts  found  by  the  referee.  His  report  is  set  out  at 
length  in  the  abstract.  It  is  not  necessary  to  set  it  out 
in  detail  here.  The  material  facts  are  in  substance,  as 
follows :  In  September,  1881,  Thomas  Leacox,  the 
father  of  the  plaintiff,  was  killed  in  a  railroad  accident, 
through  the  negligence  of  the  railroad  company  operat- 
ing the  road  upon  which  he  was  traveling  as  a  pa^ssenger. 
The  defendant  was  appointed  administrator  of  his  estate, 
and  in  that  capacity  he  collected  three  thousand  dollars 
damages  from  the  railroad  company.  The  deceased 
left  no  will,  and  no  other  property,  and  the  plaintiff 
was  entitled  to  a  distributive  share  of  the  money  col- 
lected by  the  defendant.  The  plaintiff  was  bom  on  the 
sixteenth  day  of  December,  1864,  and  became  of  age  on 
the  sixteenth  day  of  December,  1885.  In  June,  1881, 
the  plaintiff  purchased  a  threshing-machine,  and  gave 
his  promissory  notes  therefor.  The  defendant  signed 
said  notes  as  surety  for  the  plaintiff,  and,  to  indemnify 
the  defendant  for  becoming  surety  on  the  notes,  the 
plaintiff  executed  to  defendant  a  chattel  mort^gage  upon 
the  machine  and  other  proi)erty,  in  the  usual  and  proper 
form.  In  the  fall  of  1882,  without  the  knowledge  or 
consent  of  the  defendant,  the  plaintiff  sold  the  machine, 
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the  mortgage  being  wholly  unsatisfied,  and  the  machine 
at  that  time  being  worth  abont  five  hundred  dollars. 
The  defendant  learned  of  the  sale  of  the  machine  about 
a  month  afterwards,  but  at  no  time  gave  his  consent  to 
the  sale  nor  ratified  the  same.  When  the  notes  given  for 
the  machine  became  due,  the  defendant  was  compelled 
to  pay  the  same  in  full,  the  amount  paid  by  him  being 
more  than  seven  hundred  dollars.  About  a  year  after 
the  defendant  paid  the  machine  notes,  as  administrator, 
and  as  an  individual,  he  had  a  settlement  with  the  plain- 
tiff. At  that  time  defendant  had  five  hundred  dollars  in 
his  hands  as  the  distributive  share  of  the  plaintiff  in 
the  estate.  It  was  then  agreed  between  the  parties 
^^  fairly,  honestly,  and  free  from  fraud,  and  with  full 
knowledge  and  understanding  of  all  the  parties,  that 
the  plaintiff  should  receipt  to  the  defendant  for  said 
five  hundred  dollars  without  receiving  any  money,  and 
that  the  defendant  should  release  all  claims  he  held 
against  the  plaintiff  by  reason  of  having  paid  the  machine 
notes;"  and  in  pursuance  of  said  agreement  the  plain- 
tiff gave  to  the  defendant  a  written  receipt  in  which  he 
acknowledged  the  receipt  of  five  hundred  dollars  as  his 
share  in  his  father's  estate;  and  the  plaintiff  then  and 
there  gave  his  distributive  share  in  the  estate  to  the 
defendant,  and  the  same  was  accepted  by  defendant  in 
settlement  and  satisfaction  of  said  suretyship  obligation 
so  far  as  plaintiff  could  act  as  a  minor.  At  the  time  of 
the  settlement  the  plaintiff  had  part  of  the  proceeds  of 
the  sale  of  the  machine  in  his  possession.  This  settle- 
ment was  made,  and  the  receipt  executed,  July  27, 1888. 
Thirty-two  days  after  the  plaintiff  became  twenty-one 
years  of  age  he  served  a  written  notice  on  the  defendant, 
of  which  the  following  is  a  copy  :  "7b  John  X.  Qrif- 
fifh :  Ton  are  hereby  notified  that  on  the  sixteenth  day 
of  December,  1886,  the  undersigned  attained  his  major- 
ity, and  that  he  now  disaffirms  a  contract  made  and 
entered  into  with  you  during  the  year  1881,  consisting 
of  a  note  for  $(566,  with  a  chattel  mortgage  to  secure  the 
same,  on  a  threshing-machine,  having  been  executed 
by  him  while  he  was  a  minor.    He  further  states  that 
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he  is  unable  to  make  any  restitution  of  any  money  or 
property  acquired  by  him  under  or  by  virtue  of  said  con- 
tract, for  the  reason  that  he  has  not  owned  or  held  pos- 
session of  the  same  or  any  part  thereof  w^ce  attaining  his 
majority  aforesaid.  He  also  disaflirms  any  and  all  other 
contracts,  of  every  nature  and  kind,  made  and  entered 
into  with  you  prior  to  said  December  16,  1885,  on  the 
ground  of  his  minorship  aforesaid.  Witness  my  hand 
at  Shenandoah,  Iowa,  this  eighteenth  day  of  January, 
1886.  Merton  S.  Leacox."  At  the  time  of  the  settle- 
ment between  the  parties  there  had  been  no  tender  of 
said  machine,  or  of  the  proceeds  of  the  sale  of  said 
machine,  nor  of  the  part  of  the  proceeds  of  said  machine, 
to  the  defendant  nor  to  the  machine  company ;  and  at 
the  time  of  serving  the  above  notice,  and  at  all  times 
thereafter,  the  plaintiff  had  no  part  of  the  proceeds 
received  by  him  for  said  machine.  .  The  defendant  at  all 
times  knew  the  age  of  the  plaintiff.  Upon  these  facts 
the  referee  and  the  court  held  that  the  settlement  and 
release  of  the  defendant  were  invalid,  and  of  no  force, 
and  that  the  defendant  must  pay  the  five  hundred  dol- 
lars to  the  plaintiff.  The  correctness  of  this  holding  is 
the  question  presented  for  determination  by  this  appeal. 
It  is  provided  by  section  3238  of  the  Code  that  ^^a 
minor  is  bound,  not  only  by  contracts  for  necessaries, 
but  also  by  his  other  contracts,  unless  he  disaffirms 
them  within  a  reasonable  time  after  he  attains  his 
majority,  and  restores  to  the  othdr  party  all  money  or 
property  received  by  him  by  virtue  of  the  contract,  and 
remaining  within  his  control  at  any  time  after  attaining 
his  majority."  This  statute  was  doubtless  enacted  for 
the  purpose  of  more  clearly  defining  the  rights  and  obli- 
gations of  infants,  growing  out  of  their  contracts  other 
than  for  necessaries.  By  the  terms  of  the  statute  the 
infant  is  bound  by  his  contract  unless  he  disaffirms  it 
within  a  reasonable  time  after  attaining  his  majority. 
At  common  law  it  was  sometimes  held  that  an  infant 
was  not  bound  by  his  contract  unless  he  ratified  it  after 
becoming  of  full  age.    In  other  cases  it  was  held  that 
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in  order  to  avoid  the  contract  there  must  be  a  disaffirm- 
ance after  majority ;  and  in  some  cases  it  was  held  that 
the  disaffirmance  must  be  made  within  a  reasonable  time 
after  attaining  full  age.  And  again  it  was  held  that  a 
disaffirmance  at  any  time  within  the  statute  of  limita- 
tions would  be  sufficient ;  and  in  some  cases  of  executed 
contracts  it  was  held  that  there  could  be  no  disaffirm- 
ance without  a  return  of  the  property  or  money  received 
by  the  infant  pursuant  to  the  contract ;  and  other  cases 
held  to  the  contrary.  We  need  not  cite  nor  further 
refer  to  adjudged  cases  upon  this  question.  For  a  full 
discussion  of  the  subject,  see  2  Kent,  Comm.  246  et  seq. 
See,  also,  2  Greenl.  Ev.  sees.  862-368,  and  Tucker  v. 
Mardandj  10  Pet.  74.  It  appears  from  the  facts  in  this 
case  that  the  plaintiff  disaffirmed  the  chattel  mortgage 
which  he  executed  to  the  defendant  by  selling  the 
mortgaged  proi)erty  before  he  became  of  age;  This  he 
had  the  legal  right  to  do.  It  was  not  necessary  that  he 
should  defer  a  disaffirmance  of  the  contract  until  he 
became  of  age.  ChUds  v.  Dobbins^  66  Iowa,  206.  It  is 
claimed,  however,  that  the  sale  of  the  mortgaged  prop- 
erty was  a  crime  under  the  statut^e  of  this  state,  and 
that  the  defendant  had  a  right  of  action  against  the 
plaintiff  for  tortiously  and  wrongfully  selling  the  mort- 
gaged property,  and,  having  such  right  of  action,  it 
constituted  a  valid  consideration  for  the  settlement  and 
release  of  the  distributive  share  in  the  estate.  We  think 
it  is  a  sufficient  answer  to  this  position  to  say  that  the 
contract  by  which  the  plaintiff  released  his  distributive 
share  in  his  father's  estate  has  no  necessary  connection 
with  the  mortgage,  ^e  mortgage  was  a  mere  indemnity 
to  the  defendant  for  assuming  the  obligation  of  surety 
for  the  plaintiff,  and  the  defendant  did  not  follow  and 
assert  his  right  to  the  mortgaged  property.  His  acts 
show  that  he  relied  ui)on  the  plaintiff's  obligation  to 
reimburse  him  for  money  paid  as  surety,  and  it  is  by  no 
means  to  be  conceded  that  the  plaintiff  did  not  have  the 
right  to  disaffirm  the  mortgage.  In  Miller  v.  Smiithy 
26  Minn.  248,  2  N.  W.  Rep.  942,  it  was  held  that  the 
mortgage  of  an  infant  upon  his  personal  property  for 
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borrowed  money,  there  being  no  delivery  of  the  mort- 
gaged property,  Is  voidable,  at  his  election,  at  any  time 
daring  his  infancy;  and  if  the  mortgaged  property  is 
taken  from  his  possession  under  the  mortgage  without 
his  consent,  he  may  reclaim  the  same  upon  the  disaffirm- 
ance of  the  contract,  withoa|;  returning  or  offering  to 
return  the  money  borrowed.  See,  also,  McKanna  v. 
Merry ^  61  111.  177 ;  Merriam  v.  Cunninghamy  11  Cush. 
40 ;  Steward  v.  Roof^  9  Cow.  626 ;  Chaipin  ^).  ShafeTy 
49  N.  Y.  412 ;  Walsh  v.  Young,  110  Mass.  399.  This 
rule  is  modified  by  our  statute,  by  which  ui)on  disaffirm- 
ance the  infant  is  required  to  ^'return  to  the  other 
party  all  money  or  property  received  by  him  by 
virtue  of  the  contract,  and  remaining  under  his  control 
after  attaining  his  majority."  In  Jenkins  v.  Jenkins ^ 
12  Iowa,  196,  it  was  held  that  it  is  only  such  money  or 
property  as  the  infant  received  by  virtue  of  the  contract 
which  he  is  required  to  return.  If  he  had  disposed  of 
the  property,  and  squandered  the  money  received  from 
the  other  party,  he  may  nevertheless  avoid  the  contract. 
See,  also,  Hawes  v.  Burlington^  O.  M.  &  iV.  Hy.  Co.y 
64  Iowa,  315. 

We  think  that  the  referee  and  the  court  below  drew 
the  correct  legal  conclusions  from  the  facts  found  in  the 
case.  It  is  wholly  immaterial  whether  the  contract  of 
an  infant  is  executed  or  executory.  He  has  the  right 
to  avoid  it.  If  executed  by  the  payment  of  money  or 
delivery  of  property  to  the  infant,  he  is  required  by  our 
statute  to  return  such  of  the  property  or  money  as 
remains  under  his  control  after  he  becomes  of  age.  He 
is  not  required  to  return  money  or  property  received 
from  other  sources.  Much  is  said  in  the  argument  of 
appellant  about  the  hardship  of  allowing  the  plaintiff 
to  wrong  the  defendant  out  of  seven  hundred  dollars  of 
money,  which  was  in  good  faith  paid  for  him.  And  it 
is  asserted  that  the  privileges  of  infancy  ought  to  be 
^^used  as  a  shield  and  not  as  a  sword."  In  answer 
to  this  it  is  to  be  said  that  where  an  infant  receives 
property  or  money  during  infancy,  and  consumes 
and   wastes   it,  to  require  him  to  restore  the  value 
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of  it  upon  avoiding  the  contract  would  deprive  him  of 
the  very  protection  which  it  is  the  policy  of  the  law  to 
afford  him.  In  Tucker  v.  Moreland^  supTdy  it  is  said  : 
*'  In  many  cases  the  disaffirmance  of  a  deed  made  dur- 
ing infancy  is  a  fraud  upon  the  other  party.  But  this 
has  never  been  held  sufficient  to  avoid  the  disaffirmance, 
for  it  would  otherwise  take  away  the  very  protection 
which  the  law  intends  to  throw  around  him  to  guard 
him  from  the  effects  of  his  folly,  rashness  and  miscon- 
duct." The  right  of  an  infant  to  avoid  his  contract  ^^is 
absolute  and  paramount  to  all  equities  in  favor  of  third 
persons,  even  purchasers  without  notice."  Jenkins  «. 
Jenkins^  supra. 

II.  It  is  claimed  that  the  disaffirmance  was  not 
made  within  a  reasonable  time.  It  appears  to  have 
been  served  on  the  defendant  on  the  thirty-second  day 
after  the  plaintiff  became  of  age.  No  rule  on  the  ques- 
tion can  be  made  applicable  to  all  cases.  Each  must  be 
determined  on  its  own  facts.  We  think  that  in  this 
case  the  time  must  be  held  to  be  reasonable. 

III.  It  is  claimed  that  a  probate  court  has  no  right 
nor  authority  to  determine  the  question  in  issue  between 
the  parties.  The  district  court  is  a  court  of  general 
original  jurisdiction,  and  it  also  has  jurisdiction  of  all 
matters  in  probate.  An  issue  was  made  up  by  these 
parties.  It  was  referred  to  a  referee,  and  tried,  and  his 
report  was  approved  and  confirmed.  As  the  court  had 
jarisdiction  of  the  subject-matter,  the  objection  is  with- 
out merit. 

Affibmbd. 


96       SUPREME  COURT  OP  IOWA, 

Wright  ▼.  Mahaffej. 


79 

96 

85 

sn 

76 

96 

96 

16 

76 
116 

^ 

176 
1120 

96 
327 

7^ 

^ 

(131 

66d 

76 

9d 

135 

678 

76 

1 
96 

fUl 

469 

W  RIGHT  et  al.  V.  Mahaffey  et  ah 

1.  Appeal:  NOTICE  TO  oo-partibs:  JUBiSDicnoN.  The  requirement 
of  section  8174  of  the  Code,  that  when  appeal  is  taken  by  *'  a  part 
of  eeveral  co-parties"  the  notice  of  appeal  must  be  served  upon  the 
other  co-parties,  is  not  jurisdictional,  but  in  such  case  this  court 
may  determine  the  questions  arising  between  the  parties  before  it, 
and  which  do  not  affect  the  rights  of  the  parties  not  serred.  (See 
Moore  v.  Held,  73  Iowa,  538.) 

» 

3.  Fraudulent  Conveyance :  action  assaiunq  :  rioht  of  qranteb 
to  assail  jxtdgmbnt  aoainst  grantor.  In  an  action  to  subject 
fraudulently-conveyed  property  to  the  payment  of  a  judgment 
against  the  grantor,  where  the  grantor  makes  default,  the  grantee 
is  not  allowed  to  assail  the  validity  of  the  judgment  sought  to  be 
satisfied  out  of  the  property,  by  showing  that  the  court  had  no 
jurisdiction  of  the  person  of  the  judgment  defendant,  where  the 
record  shows  no  such  defect  of  jurisdiction.  (See  Semple  v,  Lee, 
18  Iowa,  304.) 

8.  Evidenoe :  to  show  deed  to  be  mortoaoe  :  sufficiency.  Where 
it  is  sought  by  parol  to  show  that  a  deed  absolute  on  its  face  was 
designed  simply  as  a  security,  the  evidence  must  be  clear  and  satis- 
factory ;  but  the  evidence  in  this  case  (see  opinion)  is  held  to  be 
sufScient  for  the  purpose. 

4.  Fraudulent  Conveyanoe :  action  assaiunq  :  former  discharob 
OF  grantee  on  GARNiSHiiENT :  RES  ADJUDICATA.  A  former  dis- 
charge of  a  fraudulent  grantee,  when  garnished  upon  execution 
against  his  grantor,  cannot  be  urged  as  a  former  adjudication  in 
his  favor  in  a  subsequent  action  against  him  to  subject  the  fraudu- 
lently-conveyed real  estate  to  the  payment  of  the  judgment  against 
his  grantor ;  for  questions  of  title  to  real  estate  cannot  be  deter- 
mined in  garnishment  proceedings.  (See  Boyle  v,  Maroney,  73 
Iowa,  70.) 

Appeal  from    Des     Moines  District    Court. — Hon. 

Charles  H.  Phelps,  Judge. 

Filed,  October  29,  1888. 

This  is  an  action  in  equity  to  subject  certain  per- 
sonal and  real  property,  the  title  to  which  was  vested  in 
defendant  Hawthorn  by  certain  conveyances  from  his 
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co-defendant  Mahaffey,  to  the  satisfaction  of  two  judg- 
ments recovered  by  the  plaintiffs  against  said  Mahaffey. 
One  of  the  grounds  upon  which  relief  is  demanded  is 
that  the  conveyances  were  executed  and  received  for  the 
frandnlent  purpose  of  covering  the  property  from  the 
creditors  of  the  grantor.     Another  is  that  they  were 
intended  as  mortgages  to  secure  an  indebtedness  which 
Mahaffey  was  owing,  and  a  i>ortion  of  such  indebted- 
ness  had   been   paid.      Defendant     Hawthorn    alone 
appeared  and  made  defense.    The  judgment  of  the  dis- 
trict court  determines  that  the  conveyances  of  the  real 
estate  were  intended  as  mortgages.    It  also  directs  the 
sale  of  the  property,  and  the  application  of  the  proceeds 
(1)    to  the  satisfaction  of  a  mortgage,  which  was  a  lien 
upon  the  premises  at  the  time  of  the  conveyance  ;  (2)  to 
the  satisfaction  of  the  balance  of  the  indebtedness  due 
Hawthorn  after  deducting  the  value  of  the  i)ersonal 
property,   and  the  rental  value  of  the  real  estate ;  and 
(3)  to  the  satisfaction  of  plaintiff's  judgments.    Haw- 
thorn apx)eals. 

J.  T.  lUicJc^  for  appellant. 

Jack  &  Cowles  and  S,  L.  Glasgow^  for  appellees. 

Reed,  J. — I.     Appellees  filed  a  motion  to  dismiss 
the  appeal  on  the  ground  that  the  notice  of  appeal  had 
1.  AFP^ki.:        ^^*  \)Qe!TL  served  on    defendant   Mahaffey. 
SSrtteV'^^   After  the  filing  of  the    motion    appellant 
J^tadiction.    caused  the  notice  of  appeal  to  be  published 
in    a    newspaper    published   in    Des    Moines  county, 
and  filed  the  proof  of  the   publication    in   the   office 
of  the  clerk  of  this  court.     We  have  no  occasion  to 
consider  the  question    whether    this    service   is  suffi- 
cient to  give  this  court   jurisdiction  of  Mahaffey.     The 
requirement  bt  the  statute  (Code,  sec.  3174),  that  where 
an  appeal  is  taken  by  "a  part  of  several  co-parties" 
the  notice  of  appeal  must  be  served  upon  the  other 
co-parties,    is  not  jurisdictional.    Moore  v.   Heldj  73 
Vol.  76—7 
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Iowa,  638.  In  such  case  the  court  has  jurisdiction  to 
determine  the  questions  arising  between  the  parties 
before  it,  and  which  do  not  affect  the  rights  and  interests 
of  those  not  served.  By  his  default  in  the  court  below 
Mahaffey  admitted  the  validity*of  plaintiffs'  judgments ; 
also  that  any  interest  retained  by  him  in  the  property 
was  subject  to  be  appropriated  to  their  satisfaction. 
These  admissions  are  of  course  binding  on  him  alone. 
But  in  view  of  them  no  interest  of  his  can  be  prejudiced 
by  the  determination  of  the  questions  as  between  the 
other  parties.  The  motion  will  therefore  be  overruled. 
II.  In  an  amendment  to  his  answer  appellant 
alleged  that  the  action  in  which  one  of  plaintiffs'  judg- 
2  pbauduliwt  '^^'i*®  w^s  rendered  was  upon  a  money 
2oSo?a£S5i-  demand ;  that  Mahaffey  was  a  non-resident 
^tjeto^'  of  the  state,  and  that  the  only  evidence  of 
SSt  a^f^t  *^®  service  of  the  original  notice,  before  the 
grantor.  court  rendering  the  judgment,  wajs  an  accept- 
ance of  service,  indorsed  upon  the  notice,  and  signed  by 
Mahaffey,  but  that  such  acceptance  was  made  without 
the  state,  and  that  he  made  no  appearance  in  the  action. 
It  was  also  alleged  that  the  action  in  which  the  ofher 
judgment  was  rendered  was  upon  a  like  demand,  and 
upon  like  service;  that  it  was  aided  by  attachment, 
which  was  sued  out  after  the  acceptance  of  service  by 
Mahaffey,  but  no  notice  of  such  attachment  was  served 
upon  him ;  that  appellant  was  garnished  upon  the 
attachment,  and  there  was  a  trial  of  the  issues  joined  on 
his  answer,  which  resulted  in  an  order  discharging  him. 
Transcripts  of  the  judgments,  original  notices  and 
acceptances  of  service  were  attached  to  the  answer. 
The  judgments  are  personal  judgments  for  the  recovery 
of  money ;  and  the  fact  that  the  acceptance  of  service 
was  made  without  the  state  is  not  shown,  either  by 
their  recitals  or  the  acknowledgments  of  service.  The 
district  court  sustained  a  demurrer  to  this  amendment 
to  the  answer,  and  that  ruling  is  assigned  as  error.  We 
think  the  ruling  is  right.  The  judgments  are  regular 
on  their  face,  and  appellant  is  a  stranger  to  them.  The 
proceeding  is  not  to  enforce  the  judgments  against  him, 
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but  against  the  property  in  his  hands  belonging  to  the 
judgment  debtor.  He  has  the  right  to  assert  his  claim 
to  the  property,  bnt  no  interest  of  his  will  be  affected 
by  the  enforcement  of  the  judgment  against  the  interest 
therein  of  the  judgment  debtor.  The  question,  then,  as 
to  the  validity  of  the  judgment,  is  one  in  which  he  has 
no  concern,  and  the  law  will  not  permit  him  to  assert  a 
claim  in  which  he  has  no  concern  merely  for  the  protec- 
tion of  the  interest  of  another,  when  he  is  charged  with 
no  duty  to  protect  that  interest.  So  long  as  the  judg- 
ment debtor  is  content  to  i)ermit  the  judgments  to  be 
enforoed  against  his  property,  he  cannot  be  heard  to 
assert  that  the  court  rendering  them  had  no  jurisdiction 
of  the  person  of  the  debtor.  Semple  v,  Lee^  13  Iowa, 
304.  It  is  to  be  borne  in  mind  that  Mahaffey  is  a  party 
to  the  action,  and  by  his  default,  as  stated  above,  he 
admits  the  validity  of  the  judgments,  and  consents  that 
any  interest  in  the  property  remaining'  in  him  may  be 
appropriated  to  their  satisfaction. 

III.  It  was  contended  that  the  evidence  does  not 
warrant  the  finding  that  the  conveyance  was  intended  as 
8  BvromrOT :  to  *  mortgage.  It  is  proper  in  this  connection 
SSoJSie*!  to  note  that  the  personal  and  real  property 
gafficiencT.  ^as  couveyed  by  separate  instruments,  and 
it  is  only  that  conveying  the  real  property  that  is  affected 
by  the  judgment.  Of  course,  the  rule  is  recognized 
that,  when  it  is  sought  to  be  shown  by  parol  that  a  con- 
veyance absolute  in  form  was  intended  as  a  mortgage, 
the  evidence  must  be  clear  and  satisfactory.  But  we 
think  the  evidence  in  this  case  does  show,  beyond  any 
reasonable  doubt,  th  at  the  conveyance  was  intended  as 
a  mere  security.  At  the  time  the  instrument  was 
executed,  Mahaffey  was  indebted  to  appellant  in  the 
sum  of  $590.  Appellant  was  also  liable  bs  surety  for 
him  on  two  promissory  notes,  amounting  to  $822.  He 
was  also  surety  ( with  two  others )  on  his  bond  as  admin- 
istrator of  an  estate.  Mahaffey  was  at  the  time  embar- 
rassed financially,  and  it  was  thought  he  had  appropri- 
ated some  portion  of  the  assets  of  the  estate  to  his  own 
use,  but  the  extent  of  his  defalcation  was  not  known. 
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These  matters  constituted  the  consideration  for  the  con- 
veyance. But  it  is  not  shown  that  appellant  surren- 
dered any  evidence  of  the  indebtedness  due  him ;  nor 
that  he  gave  to  Mahaflfey  any  evidence  of  its  discharge  ; 
nor  did  he  make  any  express  promise  to  pay  the  debts 
for  which  he  was  bound  as  surety ;  nor  that  he  would 
hold  his  co-sureties  on  the  administrator's  bond  harm- 
less. And  it  is  shown  that  during  the  negotiation,  and 
before  the  conveyance  was  executed,  h^  promised  that 
he  would,  upon  the  payment  of  the  several  debts,  re-con- 
vey the  property  to  Mahaflfey,  and  his  subsequent 
conduct  shows  that  he  recognized  that  Mahaffey 
retained  an  interest  in  it.  It  was  also  shown  that  the 
value  of  the  property  was  largely  in  excess  of  the 
indebtedness,  and  any  amount  appellant  would  be 
required  to  pay  as  surety.  In  view  of  these  facts,  it  is 
impossible  to  believe  that  the  conveyance  was  intended 
as  anything  more  than  a  security  for  the  indebtedness 
and  indemnity  against  the  liability  which  appellant 
was  under. 

IV.    Appellant  pleaded  the  order  of  discharge  in 
the  garnishment  proceedings  in  bar  of  the  actions.     He 

answei^d  in  that  proceeding  that  he  had  no 
^'  Sn^Mce*:  property  in  his  possession  belonging  to 
ing'Pfomtr'  Mahaflfey,  and  that  he  was.  not  indebted  to 
^^!m^ii^  him.  Plaintiflfs  filed  a  pleading  controvert- 
raadjoSr  '  ing  the  answer,  and  raising  substantially 
**  '  the  same  issues  with  reference  to  the  con- 

veyances that  are  here  presented,  and  upon  a  trial  of 
those  issues  an  order  of  discharge  was  entered.  We 
need  not  inquire  whether  that  order  is  an  adjudication 
of  the  question  with  reference  to  the  conveyance  of  the 
personal  property ;  for,  as  we  have  seen,  that  conveyance 
is  not  aflfected  by  the  judgment.  We  are  clear,  how- 
ever, that  the  court  could  not  in  that  proceeding  have 
determined  the  questions  with  reference  to  the  real 
estate.  Questions  of  title  to  real  property  cannot  be 
tried  in  that  manner.  2  Wade,  Attachm.,  sec.  407; 
Drake,  Attachm.,  sec.  465 ;  Boyle  v.  Maroney^  73  Iowa, 

70. 

y.    Complaint  was  also  made  that  the  court  erreC 
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in  its  computation  of  the  amount  which  api)ellant  was 
entitled  to  receive  out  of  the  proceeds  of  the  sale  of  the 
property.  Without  setting  out  the  computation,  we 
deem  it  sufficient  to  say  that  it  appears  to  us  to  be 
correct.  The  judgment  provides  that  the  case  shall 
remain  open  until  the  extent  of  appellant's  liability  on 
the  administrator's  bond  can  be  determined,  and  that 
the  amount,  when  so  determined,  shall  be  paid  him  out 
of  the  proceeds  of  the  property.  No  complaint  is  made 
of  this  provision,  which  is  a  just  one.  And  it  appears  to 
ns  that  appellant  has  no  just  ground  of  exception  to 
any  of  the  provisions  of  the  judgment,  and  it  will  be 

Affirmed. 


i.  :  BBAL  ESTATE  :  ORAL  AaREBMENT  :  EVIDENCE.  It  18  incom- 
petent to  establish  by  parol  evidence  a  trust  in  real  estate  alleged  to 
have  been  established  by  a  verbal  agreement.  (Code,  sees. 
1934,  8664,  par.  4.) 

Appeal  from   Mitchell   Qircuit    Cbz^r^,— Hon.    J.   B. 

Cleland,  Judge. 

Filed,  October  29,  1888. 


BicHARDsoN  V.  Haney  tt  al.  'S  So 

*  '  — 

Innooent  Purohaaer:  pbiob  pabol  bqvitibs.    One  who  in        ^  ^^^ 
good  faith  and  for  value  purchases  from  an  heir  his  distributive  ^ 


share  of  real  estate  cannot  be  disturbed  in  his  title  on  account  of 

prior  parol  equities  against  the  ancestor.  H'^^ioi'l 

2,  Administrator:  dischabob:  subsequent  action  against.  79  ]qJ 
Where,  after  the  discharge  of  administrators^  they  are  made  '^  ^^ 
defendants  in  an  action  involving  the  title  to  the  decedent*8  real 

estate,  no  judgment  can  bo  entered  against  thenu 

3.  Trusts :  resulting  :  besting  in  pabol  :  evidence.  To  establish  a 
resulting  trust  resting  in  parol  the  evidence  must  be  clear  and  satis- 
factory. {Trtmt  V.  Troutt  44  Iowa,  471.)  And  in  this  case,  in 
which  it  was  sought  to  recover  certain  real  estate,  or  its  value,  on 
the  ground  that  defendants'  ancestor  had  agreed  with  plaintiff  to 
acquire  a  tax  title  to  the  land  In  question,  and  afterwards  to 
reconvey  it  to  plaintiff  on  certain  conditions  alleged  to  have  been 
complied  with,  held  that  the  evidence  (see  opinion)  was  not  suffi- 
cient to  support  the  petition. 
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Action  in  equity  to  recover  certain  real  estate,  or 
its  value.  After  a  trial  on  the  merits,  the  district  court 
rendered  judgment  in  favor  of  defendants.  The  plaintiff 
appeals. 

W.  L.  Eaton  and  F.  F.  Coffin^  for  appellant. 
Cyrus  Foreman  and  O.  E.  Marshy  for  appellee. 

Robinson,  J. — The  property  in  controversy  consists 
of  a  tract  of  land  containing  twenty  acres,  situate 
within  the  corporate  limits  of  the  city  of  Osage.  Plain- 
tiff became  the  owner  thereof  on  the  twenty-third  day 
of  March,  1866.  On  the  twenty-third  of  November, 
1878,  the  treasurer  of  Mitchell  county  executed  a  tax 
deed  therefor  to  J.  M.  Haney,  on  account  of  a  sale  made 
for  the  delinquent  taxes  of  1874.  Haney  died  in 
August,  1881,  and  on  the  fifth  day  of  the  next  month 
administrators  of  his  estate  were  appointed.  The 
administrators  duly  qualified  and  entered  upon  the  dis- 
charge of  their  duties.  On  the  twelfth  day  of  November, 
1883,  the  administrators  made  their  final  report,  and  were 
discharged.  During  that  year  the  widow  and  heirs  of 
decedent  divided  his  estate,  the  land  in  question  being 
taken  by  M..  J.  Haney.  In  December,  1883,  he  sold  it 
to  John  W.  Keller,  and  conveyed  it  by  warranty  deed. 
Plaintiff  claims  that  on  the  first  day  of  November, 
1878,  he  and  decedent  entered  into  a  verbal  agreement, 
which  provided  that  if  plaintiff  would  permit  decedent 
to  obtain  a  tax  deed  for  the  land,  the  latter  would  recon- 
vey  it  to  plaintiff  upon  receiving  the  amount  of  taxes, 
interest  and  penalties,  as  provided  by  law,  and  would 
allow  him  the  reasonable  rents  and  profits  of  the  land 
for  its  use.  Plaintiff  further  claims  that  he  was  pre- 
pared^ to  redeem  the  land  from  tax  sale,  but  that  in  pur- 
suance of  this  agreement  he  permitted  decedent  to  take 
a  tax  deed  therefor ;  that  decedent  took  possession  of 
the  land  in  1879  ;  that  on  the  fifth  day  of  May*  1879,  he 
caused  to  be  paid  to  decedent  the  amount  required  to 
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redeem  from  tax  sale,  the  land  in  question,  and  certain 
other  real  estate ;  that  he  never  demanded  a  conveyance 
of  the  land  from  decedent  dnrin^  his  life- time,  but  that 
prior  to  the  commencement  of  this  action,  to-wit,  prior 
to  November,  1886,  he  demanded  of  defendants  an 
accounting  and  fulfillment  of  the  alleged  contract  with 
decedent,  and  a  conveyance  of  the  land,  which  has  been 
refused.  The  defendants  are  the  widow  and  heirs  of 
decedent,  two  persons  named  as  administrators  of  his 
estate,  and  Keller.  Plaintiff  demands  an  accounting, 
and  a  decree  requiring  defendants  to  convey  to  him  the 
premises  in  controversy,  or  to  pay  him  its  value,  and 
asks  for  general  equitable  relief. 

I.  The  evidence  shows  that  Keller  purchased  the 
land  in  good  faith  for  a  cash  consideration  of  seven 
1  inocKHT       hundred  dollars,  without  any  knowledge  of 

5JJJ*5JJ^{     plaintiff's  claim;  therefore  no  relief  can  be 

eqaitiM.         granted  against  him  in  any  event,  nor  can  a 

decree  for  the  conveyance  of  the  property  to  plaintiff 

be  rendered.    The  evidence  also  shows  that 

TOB^to-*^'    the  alleged  administrators  of  the  estate  of 

QDent  kction   dccedeut  Were  discharged  two  years  before 

the  commencement  of  this  action,  hence  no 

relief  can  be  given  unless  it  is  authorized  as  against  the 

widow  and  heirs  of  decedent. 

II.  The  testimony  of  plaintiff  in  regard  to  the 
alleged  agreement  with  decedent  is  incompetent,  and 
L  teubm:  re-     "^i^st  be  disregarded.    The  remaining  evi- 

i^S^k^n"  dence  to  establish  the  agreement  is  substan- 
ef^denoe.  tially  as  follows :  Frank  Nixon  testifies 
that  about  May  5,  1879,  decedent  applied  to  him  for 
money  on  account  of  plaintiff,  and  was  given  a  check 
for  $166.50;  that  decedent  then  told  him  that  he  held 
a  tax  deed  for  plaintiff 's  homestead,  and  other  lots,  and 
he  had  made  out  a  deed  to  convey  it  back  to  plaintiff, 
and  that  the  money  was  for  that  purpose ;  that  the  taxes 
on  the  homestead  and  lots  amounted  to  the  sum  aforesaid  ; 
that  he  was  going  to  keep  the  tract  in  controversy  on 
account  of  the  trouble  he  had  been  to,  *'the  difference 
in  the  money  ^and  the  taxes  and  what  was  on  the  land  ;  '* 
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that  they  ''  amounted  to  all  the  land  was  worth."  John 
Lewis  J^estifies  that  in  the  fall  of  1879  or  1880  he  heard 
decedent  say  to  plaintiff  that  he  had  been  offered  seven 
hundred  dollars  for  the  land  in  question ;  to  which 
plaintiff  replied  :  *'  I  ought  to  have  more  than  that,  for 
it  has  cost  me  over  oub  thousand  dollars."  B.  C. 
Whittaker  testifies  that  in  1879  he  heard  decedent  say 
that  the  land  belonged  to  plaintiff,  and  would  be  con- 
veyed to  him  when  he  had  performed  certain  things  not 
stated.  It  is  shown  that  on  May  6,  1879,  the  amount 
required  to  redeem  the  homestead  of  plaintiff  was 
$120.05,  and  the  amount  required  to  redeem  the  land  in 
question  was  $63.97  ;  therefore  that  decedent  received 
more  than  enough  to  redeem  the  homestead,  but  not 
enough  to  redeem  both  that  and  the  land  in  controversy. 
Other  evidence  tends  to  show  that  plaintiff  was  not 
owing  decedent  anything  in  1879,  unless  the  amounts 
required  to  redeem  as  aforesaid  be  excepted.  Appel- 
lant insists  that  the  evidence  sustains  his  claim,  but  we 
think  otherwise.  In  cases  of  this  kind  the  evidence  to 
establish  the  agreement  or  trust  must  be  clear  and  satis- 
factory. TVotU  V.  Trout^  44  Iowa,  471.  The  most  direct 
evidence  submitted  was  that  of  Nixon,  but  his  testimony 
shows  that  decedent  did  not  regard  himself  as  under  any 
obligation  to  convey  to  plaintiff  the  tract  in  question. 
It  also  shows  that  the  conveyance  of  the  homestead  to 
plaintiff  was  made  by  decedent  not  because  of  any 
agreement  to  do  so,  but  because  ''he  didn't  want  to 
take  a  man's  homestead."  The  testimony  of  Lewis  and 
Whittaker  is  too  indefinite  to  establish  an  agreement 
of  any  kind.  But  it  is  said  that  it  shows  that  plaintiff 
had  an  interest  in  the  land,  and  that  the  money  paid  to 
decedent  on  the  fifth  day  of  May,  1879,  together  with 
the  rent  of  the  land  which  had  then  accrued,  was  enough 
to  pay  the  amount  required  to  redeem  the  land ;  and 
that,  since  plaintiff  was  not  then  owing  decedent  on  any 
other  account,  the  money  must  have  been  received  in 
redemption  of  the  land.  The  answer  to  this  claim  is  that 
the  evidence  of  Nixon  shows  affirmatively  that  no  money 
was  received  by  decedent  for  the  redemption  of  the 
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tract  in  question,  for  the  reason  that  when  the  money 
was  paid  him  he  stated  in  substance  that  he  should  keep 
that  tract.  Nor  was  he  owing  to  plaintiff  at  that  time 
anything  for  rent  of  the  land,  under  any  view  of  the 
case.  The  x>etition  alleges  that  possession  was  taken  by 
decedent  in  1879.  It  is  shown  that  the  land  was  used 
for  agricultural  purposes,  hence  no  rent  could  have  been 
due  when  the  money  was  received. 

III.  It  is  not  claimed  that  plaintiff  furnished  any 
of  the  money  which  was  used  by  decedent  in  acquiring 
the  tax  title  in  question,  and  we  have  seen  that  no  part 
of  the  money  paid  to  him  on  the  fifth  day  of  May, 
1879,  was  received  on  account  of  that  title ;  therefore 
no  trust  resulting  from  the  operation  of  law  is  shown. 
Plaintiff  seeks  to  establish  by  parol  evidence  a  trust 
alleged  to  have  been  created  by  a  verbal  agreement. 
This  cannot  be  done.  Code,  sees.  1934,  3664  (4) ;  Bain  t. 
Rcbins(m^  73  Iowa,  736  ;  Burden  v.  Sheridan,  36  Iowa, 
126 ;  1  Perry,  Trusts,  sec.  79.  We  conclude  that  the 
judgment  of  the  court  below  is  correct.    It  is  therefore 

Affirmed. 


Beneb  et  al.  v.  Edoikoton. 

1.    Execution:    covsanvo  propbbtt:  htlb  as  bbtwbbn  parents 

AND  cmLDftBH :  KVU>BMCB.    Land  was  conveyed  to  a  mother  in 

trust  for  her  children*    The  father,  mother  and  children  all  lived 

as  a  family  on  the  land,  and  they  had  among  them  certain  live 

stock  and  crops  raised  on  the  land,  and  certain  other  property 

which  was  realized  from  the  industry  of  the  different  members  of 

the  family.    This  property  was  levied  upon  to  satisfy  a  judgment 

against  the  father  and  the  mother,  but  the  children  sought  to 

replevy  it  as  belonging  to  them,  and  the  issue  joined  involved  the 

good  faith  of  the  parties  toward  the  creditors  of  the   parents. 

Held  that  the  purpose  for  which  the  land  was  conveyed  to  the 

mother ;  whether  its  occupancy  by  the  family  was  contemplated 

by  such  purpose ;  the  family  relation  of  the  children — ^whether  they 

were  all  members  of  the  family  with  the  father  and  mother  as  the 

head  thereof  ;  the  amount  of  labor  contributed  by  the  parents  and 

children  to  the  production  of  the  property,  and  other  such  matters, 

were  proper  to  be  considered  in  determining  who  were  the  real 

owners  of  the  property  ;  and  that  these  matters  could  be  shown  by 

the  acts  and  declarations  of  the  parties  interested. 
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2.      : : :  ADMISSIONS  OP  JUDGICENT  DEBTOR.       In  SUCh 

case  the  declaration  of  the  mother  that  she  intended  to  protect  her 
property  from  the  creditors  by  claiming  that  it  belonged  to  her 
oMest  son,  when  not  made  in  the  presence  of  the  plaintiffs  nor 
assented  to  by  them,  was  not  admissible  as  against  them. 

8.  Evidence:  exclusion  of  declarations.  This  court  cannot  say 
that  there  was  error  in  excluding  evidence  of  declarations  the  sub- 
stance of  which  is  not  shown  by  the  record. 

4.  InBtruotion:  repetition.  It  is  not  error  to  refuse  to  give 
instructions  asked  on  points  fully  and  correctly  covered  by  the 
oourt*s  own  charge. 

5.  Parent  and  Child :  produce  of  farm  held  by  mother  in  trust 
FOR  children:  ownership  of  produce:  evidencb.  Where  a 
mother  held  the  title  to  land  in  trust  for  her  children,  and  the  whole 
family,  including  the  father,  lived  upon  and  cultivated  the  land,  if 
by  agreement  or  understanding  of  the  parties  the  family  occupied 
the  land  for  the  benefit  of  the  children,  by  whose  labor  in  cultivating 
it  the  property  in  question  was  acquired,  and  some  of  the  children 
had  been  emancipated  by  the  parents,  and  those  not  emancipated 
had,  with  the  consent  of  the  parents,  labored  upon  the  farm  for 
their  own  advantage,  and  not  for  their  parents,  held  that  the  prop- 
erty did  not  belong  to  the  parents,  but  to  the  children ;  also  that 
the  agreement  or  understanding  referred  to  might  be  inferred  from 
the  acts,  conduct  and  transactions  of  the  parents  and  children. 

6.     : : :  INSTRUCTION.    In  such  case,  if  some  of  the 

children  acquired  the  property  for  themselves  and  the  other 
children,  under  an  understanding  with  the  parents  that  it  should 
belong  to  the  children,  and  not  to  the  family  generally,  then  it 
was  not  liable  for  the  debts  of  the  parents,  and  an  instruction  to 
that  effect  is  approved. 

Appeal  from  Black  Hawk  District  Court. — Hon.  J.  J. 

Nby,  Judge. 

'Filed,  October  29,  1888. 

Action  of  replevin  to  recover  the  possession  of  cer- 
tain personal  property.  There  was  a  judgment  upon  a 
verdict  for  plaintiffs.    Defendant  appeals. 

0.  (7.  Miller  and  Boies^  Rusted  &  BoieSy  for 
appellant. 

ATford  &  Gates  and  (7.  W.  Mullen^  for  appellees. 
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Beok,  J. — I.    The  defendant,  as  a  sheriff,  levied  an 

execation  issued  upon  a  judgment  against  Gregor  and 

1  szwunoii-     Margaret  Bener,  husband  and  wife,   upon 

~'SS5  •        certain  live-stock,  oats  not  harvested,  and  a 

^^?^nt8  ^^go^t  as  the  property  of  the  defendants  in 

^^jwren:  executiou.    The   plaintiffs,   who  are  their 

children,  prosecute  this  action,  claiming  to 
recover  the  property  on  the  ground  that  they  are  the 
absolate  owners  thereof.     The  following  facts,   either 
undisputed  or  conclusively  established  by  the  evidence, 
disclose  the  foundation  upon  which  the  respective  par- 
ties base  their  claims  as  to  the  title  of  the  property. 
The  father,  Gregor  Bener,  in  1877,   left  his  family  in 
Black  Hawk  county,  and  went  to  California.     He  was 
poor,  embarrassed,  in  debt  and  unthrifty.    He  had  seven 
children,  the  eldest  fifteen  and  the  youngest  an  infant  of 
two  months,  all  of  whom  he  left  with  his  wife,  together 
witb  the  little  personal  property  he  possessed,  consist- 
ing of  a  team  of  horses  and  harness,   two  cows,    four 
hogs  and  some  farming  utensils.      The  family  struggled 
along  in  their  poverty,  the  children  sometimes  working 
for  wages  and  sometimes  raising  small  crops  on  rented 
land.     The  mother  received  all  their  earnings  and  the 
avails  of  their  labor.    Two  of  the  daughters  went  to  the 
father  in  California.    In  1881,  the  mother  of  Margaret, 
the  wife,  conveyed  to  her  in  trust  for  her  children  one 
hundred  and  twenty  acres  of  land.    The  deed  provides 
that  the  land  shall  be  held  by  the  mother  as  trustee 
until  the  youngest  child  reaches  the  age  of  twenty-one 
years,  and  that  all  liens  and  incumbrances  upon  it  be 
paid,  and  a  small  quantity  of  wheat  be  delivered  to  the 
grantor  each  year.     Soon  after  the  deed  was  executed, 
the  family  went  upon  the  land,  and  subsequently  lived 
upon  and  cultivated  it;  and  the  husband  and  father, 
Gregor,  returned  from  California,  his  daughters  preced- 
ing him,  and  joined  his  family  on  the  farm  about  three 
weeks  after  they  had  removed  to  it.     He  and  they  lived 
on  the  farm  as  a  reunited  family.     The  stock  levied 
upon  was  raised  upon  the  farm,  and  the  property  was 
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the  production  realized  from  the  industry  of  the  differ- 
ent members  of  the  family.  The  father  had,  before  he 
went  to  California,  executed  an  instrument  in  writing, 
emancipating  his  eldest  son ;  but  he  appears  to  have 
continued  to  reside  with  the  family  as  a  member  of  it 
just  as  before  his  emancipation. 

II.  Numerous  errors  are  assigned  upon  the  rul- 
ings of  the  court  on  questions  relating  to  the  admission 
of  evidence,  and  to  instructions  to  the  jury  given  and 
refused,  as  well  as  upon  other  actions  of  the  court.  It 
is  impossible  to  consider  separately  all  of  the  assign- 
ments of  errors,  and  the  importance  of  the  questions 
raised  on  them  does  not  demand  it. 

III.  The  defendant  insists  that  the  property  in 
question  belongs  to  the  father  and  mother,  and  is  subject 
to  their  debts,  while  plaintiffs  insist  that,  as  it  was  pro- 
duced from  the  land  held  by  their  mother,  as  trustee  for 
them,  by  their  own  labor,  the  property  belongs  to  them, 
and  cannot  be  taken  upon  an  execution  against  their 
parents.  It  is  plain  that  if  the  plaintiffs  resided  in  the 
family  of  their  parents,  as  members  thereof,  and  con- 
tributed by  their  labor  as  members  of  the  family  to  the 
acquisition  of  the  property,  the  title  thereof  is  in  their 
parents,  and  it  is  subject  to  the  judgment  against  them. 
The  fact  that  the  land  was  conveyed  to  the  mother  in 
trust  for  the  children  per  se  would  not  prevent  the 
parents  cultivating  it  on  their  own  account  by  the  labor 
of  the  family.  The  purpose  for  which  the  land  was 
conveyed  to  the  mother,  whether  its  occupancy  by  the 
family  was  contemplated  by  such  purpose,  the  family 
relation  of  the  children,  whether  they  were  all  members 
of  the  family  with  the  father  and  mother  as  the  head 
thereof,  the  amount  of  labor  contributed  by  the  chil- 
dren and  the  parents  to  the  production  of  the  property, 
all  these  matters,  and  others,  were  properly  to  be  con- 
sidered in  order  to  determine  who  were  the  real  owners 
of  the  property.  These  matters  could  be  shown  by  the 
acts  and  declarations  of  the  parties  interested.  If  the 
parents  and  children  united  in  regarding  the  father  and 
mother  as  the  head  of  the  family,  of  which  the  children 
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were  members,  the  property  would  be  subject  to  the 
execution,  for  it  would  belong  to  the  head  of  the  family. 
Evidence  was  admitted  tending  to  show  these  and  other 
like  matters  in  the  manner  indicated,  which  is  now 
made  the  subject  of  objection.  In  our  opinion  it  was 
not  erroneously  admitted.  It  tended  to  establish  the 
ownership  of  the  property.  W&  are  not  prepared  to 
hold  that  the  ^ourt  committed  errors  in  admitting  evi- 
dence complained  of  by  defendant,  which  tended,  in 
some  degree,  to  disclose  the  true  ownership  of  the  prop- 
erty in  controversy  by  inferences  based  upon  the  acts, 
relations,  conduct  and  declarations  of  the  parties.  It 
will  be  remarked  that  the  case  presents  conflicting 
claims  as  to  the  title  of  property.  The  defendant  insists 
that  plaintiffs'  claim  is  fraudulent,  in  that  they  seek 
thereby  to  cover  and  conceal  the  property,  so  that  it 
cannot  be  reached  and  made  subject  to  the  claims  of 
creditors.  The  honesty  and  good  faith  of  plaintiffs  are 
put  in  issue.  The  fraudulent  character  of  plaintiffs' 
claim  to  the  property,  of  course,  may  be  shown  by  acts, 
admissions  and  conduct  of  the  parties  inconsistent  with 
the  good  faith  of  the  claim.  Its  good  faith  and  validity 
may  be  supported  by  evidence  of  acts  and  conduct 
consistent  therewith.  Hence  the  evidence  we'  have 
referred  to  is  competent  upon  the  issues  involving  fraud 
in  the  transactions,  as  it  is  in  all  cases  involving  inquiry 
into  the  good  faith  of  the  transactions  of  the  parties. 

IV.    The  defendants  asked  the  mother  of  the  plain- 
tiffs, upon  cross-examination,  if  she  did  not  make  cer- 
tain statements  to  the  effect  that  she  pro- 
*  —  ladmis-    posed  to  protect   her   property    from    the 
2SS  deitof"  creditors  by  the  claim  that  it  belonged  to 
her  oldest  son.   The  questions  do  not  seem  to 
have  been  propounded  to  lay  the  foundation  for  impeach- 
ment.    We  think  the  evidence  sought  by  them  is  not 
competent  to  bind  or  prejudice  plaintiffs,  for  the  reason 
that  the  statements  were  not  made  in  the  presence  of 
plaintiffs,  or  assented  to  by  them  ;  nor  are  they  to  be 
regarded  as  bound  by  them  in  any  other  way. 
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V.  Certain    questions     were   asked   witness    by 
defeAidant's  counsel  calling  for  statements  and  declara- 
tions made  by  the  mother  of  plaintiffs.    The 

■  exclusion  of    wituesses  Were   not   permitted   to   answer 

deolutitioDfl. 

them.  The  rulings  do  not  appear  to  be 
erroneous,  for  the  reason  that  the  record  fails  to  show 
the  substance  of  thQ  declarations,  so  that  we  cannot 
determine  that  they  were  competent.  On  the  same 
grounds  the  refusal  to  permit  some  questions  to  be 
asked  other  witnesses  cannot  be  held  to  be  erroneous. 

VI.  The  court  refused  to  hear  a  witness  testify  as 
to  the  person  making  payment  to  him  of  money  bor- 
rowed by  plaintiffs'  father.  The  grounds  of  the  exclu- 
sion do  not  clearly  appear.  But  we  are  inclined  to 
think  it  was  for  the  reason  that  the  court  thought  q^ ite 
enough  evidence  of  that  character  had  been  introduced. 
But  whatever  was  the  ground  of  the  exclusion,  we  are 
unable  to  declare  that,  if  it  were  erroneous,  defendant 
was  prejudiced  thereby. 

YII.  The  defendant  asked  the  court  to  instruct 
the  jury  as  to  the  right  of  the  father  to  the  earnings  of 

his  minor  children,  and  of  children  who 
'TioNs:repeti-  have  reached   their  majority,   but  live  as 

members  of  his  family.  The  court,  on  its 
own  motion,  gave  correct  instructions  on  these  points. 
Even  if  the  instructions  refused  were  correct,  the  refusal 
to  repeat  them  is  not  erroneous. 

YIII.  It  is  insisted  that  instructions  given  by  the 
court  as  to  the  effect  of  the  abandonment  of  the  family 
by  the  father,  with  a  purpose  on  his  part  not  to  return, 
to  constitute  the  mother  the  head  of  the  family,  and  as 
to  the  effect  of  the  acquisition  of  wages  by  the  son  after 
his  emancipation,  are  erroneous,  for  the  reason  that 
there  is  an  absence  of  evidence  to  which  they  can  be 
held  to  be  applicable.  But  we  think  there  is  evidence 
upon  these  points.  The  fact  that  the  husband  soon 
returned  after  the  family  removed  to  the  farm  is  not 
eddence  that  he  had  not  abandoned  his  family,  but 
rather  that,  when  he  found  fortune  had  favored 
them,  and  they  had  become  in  easier  circumstaruces,  he 
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changed  his  determination  to  let  them  get  along 
without  him,  and  concluded  to  return  and  enjoy  their 
good  fortune,  and  the  ease  which  he  expected  to  follow 
from  the  possession  of  a  farm  of  one  hundred  and 
twenty  acres  by  his  family.  We  think  there  is  evi- 
dence that  the  son  did,  after  his  emancipation,  acquire 
money  or  property.  He  was  employed  at  labor,  and 
compensation  was  either  paid  to  him  directly  or  became 
a  part  of  the  property  on  the  farm,  which  he  and  the 
other  children  labored  to  accumulate.  Some  of  his 
earnings  or  avails  of  his  labor  was  used  in  paying  the 
liens  on  the  farm. 

IX.    The  first  instruction  asked  by  defendant,  and 
refused,  is  to  the  effect  that  if  the  property  in  question 

was  acquired  by  the  joint  earnings  of  the 
^  cm^fl^^  parents  and  their  minor  children,  it 
b«i?by'mo™  belonged  to  the  parents,  and  this  would  be 
chBdwn:  .  ^'  SO  evcu  though  the  property  was  purchased 
prodncei^eTi-  with  the  proceeds  of  the  crops  raised 
on  the  lands  held  by  the  mother  in  trust 
for  the  minor  children.  This  instruction  leaves  out 
of  >view  the  elements  of  agreement  and  assent  upon 
the  part  of  each  side  that  the  land  was  occupied  by 
or  for  the  children,  and  was  farmed  by  them,  and  for 
their  own  benefit.  We  think  the  instructions  were, 
because  of  this  omission,  erroneous.  These  elements 
were  presented  in  instructions,  the  seventh  and  eighth 
given  the  jury,  which  are  in  our  opinion  correct. 
We  think  it  cannot  be  questioned  that  if,  under 
the  arrangement,  understanding  or  agreement  of 
the  parties,  the  family  occupied  the  land  for  the 
benefit  of  the  children,  by  whose  labor  in  cultivating  it 
the  property  in  dispute  was  acquired,  and  the  children, 
or  a  part  of  them,  had  been  formally  emancipated  by 
the  parents,  and  those  not  emancipated  had  with  the 
consent  of  their  parents  labored  upon  the  farm  for  their 
own  advantage,  and  not  for  their  parents,  the  property 
cannot  be  held  to  belong  to  the  parents.  The  agree- 
ment and  consent  referred  to  may  be  inferred  from  the 
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acts,  conduct  and  transactions  of  the  parents  and  chil- 
dren. 

X.  The  court  gave  to  the  jury  an  instruction  stating 
that  the  emancipation  of  a  minor  need  not  be  in  writing, 
but  may  be  inferred  from  the  circumstances  that  the 
parent  gives  the  minor  to  understand  that  he  is  to  take 
care  of  himself,  and  is  not  to  look  to  the  parent  for 
support,  and  permits  him  to  contract  for  his  own  labor, 
and  from  other  matters  stated  in  the  instruction.  It  is 
not  urged  that  the  instruction  constains  an  incorrect 
rule  of  law ;  but  it  is  insisted  that  there  is  an  utter 
absence  of  evidence  tending  to  establish  the  facts  upon 
which  the  instruction  is  based.  We  do  not  concur  in 
this  conclusion.  In  our  opinion  many  facts  and  circum- 
stances developed  by  the  evidence  tend  to  authorize  the 
conclusion  that  the  farm  was  carried  on  by  the  chil- 
dren for  their  own  benefit,  with  the  consent  of  the 
parents. 

XI.  Other  instructions  are  objected  to  on  the 
ground  that  there  is  no  evidence  to  which  they  are 
applicable.  These  objections  are  not  argued.  It  is 
sufficient  for  us  to  say  that  we  do  not  concur  with 
counsel. 

XII.  An  instruction  given  to  the  jury  is  to  the 
effect  that,  if  some  of  the  plaintiffs  acquired  the  property 

for   themselves    and    the    other   children, 

— :  instruc-  uuder  au  understanding  with  the  parents 
that  it  should  belong  to  plaintiffs,  and 
not  to  the  family  generally,  it  would  not  be  liable 
to  the  debts  of  the  parents.  We  think  this  instruc- 
tion is  correct.  The  element  of  assent  of  the 
parents  and  arrangement  with  them  are  grounds  author- 
izing the  conclusion  that  the  property  belongs  to  the 
plaintiffs.  The  foregoing  discussion  disposes  of  all  ques- 
tions which  in  our  opinion  demand  attention.  We 
think  that  the  judgment  of  the  district  court  ought  to  be 

Affirmed. 
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FUse  Representations :  as  to  amount  paid  fob  pbofirty  pxtt  in 

OOBFORATION :  WHEN  ACTIONABLE  :    WHO    MAT  SUB  FOB.     Plaintiff 

was  engaged  in  the  ice  business,  of  which,  business,  defendant  was 
ignorant.  Plaintiff  and  B.  had  purchased,  for  |14,000,  property  used 
in  conducting  such  business.  Plaintiff  proposed  to  defendant,  who 
was  accustomed  to  consult  him  about  business  matl^rs,  that  they 
and  B.  should  organize  a  corporation  for  carrying  on  the  ice  busi- 
ness, representing  that  the  property  which  he  and  B.  had  purchased 
for  $14,000  had  cost  them  |20,000,  and  proposing  to  turn  it  into  the 
corporation  at  that  price.  The  corporation  was  organized  with  a 
stock  ot  $30,000,  of  which  plaintiff  and  B.  each  took  $10,000,  paying 
it  with  the  aforesaid  property,  and  defendant  took  the  other  for 
$10,000,  paying  for  it  in  money.  The  corporation  was  prosperous, 
and  defendant  afterwards  sold  his  stock ;  but  by  way  of  counter- 
claim in  this  action  he  seeks  to  recover  of  plaintiff  the  damages  he 
sustained  by  reason  of  plaintiff's  said  false  representations. 
Held— 

(1)  That  the  representations  were  not  those  of  a  mere  vendor  as  to 
the  value  of  his  property,  supported  by  a  false  statem'ent  as 
to  what  he  paid  for  it,  but  were  .made  between  persons 
jointly  entering  into  a  business  enterprise,  trusting  in  the 
honesty  of  each  other,  and  were  actionable  as  the  false  repre- 
sentation of  a  fact,  as  distinguished  from  a  mere  expression 
of  opinion  as  to  the  value  of  the  property. 

(2)  That  the  defendant,  who  was  the  party  injured  by  the  false 
representations,  and  not  the  corporation,  to  which  the  prop- 
erty was  conveyed,  was  the  proper  party  to  maintain  an 
action  based  on  the  false  representations. 

(8)  That  the  fact  that  de  fendant  had  sold  his  stock  did  not  bar 
his  right  to  maintain  the  action,  since  such  sale  was  not  an 
assignment  of  his  right  of  action.  ( See  opinion  for  authori- 
ties cited.) 

Appeal  from  Polk  District  Court. — Hon.  Josiah 

Given,  Judge. 


Filed,  October  30, 1888. 
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The  plaintiflf  was  surety  for  the  defendant  upon  a 
promissory  note,  and  on  the  fourteenth  day  of  December, 
1886,  paid  the  same,  which  then  amounted  to  some 
$3,800.  He  brought  this  action  to  recover  the  sum  so 
paid.  The  defendant  admitted  his  liability  to  reimburse 
the  plaintiff,  but  set  up  a  counter-claim,  in  which  he 
alleged  that  the  plaintiff  was  liable  to  him  in  damages 
for  false  and  fraudulent  representations  made  in  the 
matter  of  the  organization  of  a  corporation  in  which 
they  were  stockholders.  The  burden  of  proof  was  on 
the  defendant  to  establish  his  counter-claim.  There  was 
a  trial  by  jury.  When  the  defendant  had  completed 
the  introduction  of  his  evidence,  the  plaintiff  interposed 
a  motion  to  direct  the  jury  to  return  a  verdict  for  the 
plaintiff  for  the  full  amount  claimed  by  him,  without 
regard  to  the  counter-claim  of  the  defendant.  The 
motion  was  sustained,  and  a  judgment  was  rendered  for 
the  plaintiff,  and  defendant  appeals. 

Mitchell  &  Dudley  and  Finkhine  &  McClellandy 
for  appellant. 

Read  &  Read  and  Baylies  &  Baylies^  for  appellee. 

RoTHROCK,  J. — I.  The  ultimate  question  to  be 
determined  is,  was  the  court  correct  in  holding  as 
matter  of  law  that  upon  the  issues  presented  by  the 
counter-claim  and  the  evidence  introduced  in  its  sup- 
port the  defendant  was  not  entitled  to  recover  any  dam- 
ages ?  It  is  not  necessary  to  set  out  the  counter-claim 
in  full.  In  its  substance  it  charges  the  plaintiff  with 
fraudulent  representations  to  the  damage  and  injury  of 
the  defendant  preliminary  to  and  at  the  time  of  organ- 
izing a  corporation  known  as  the  '*  Des  Moines  Ice  Com- 
pany." The  stockholders  of  that  corporation  were  three 
in  number.  They  were  the  plaintiff  ( who  held  his  stock 
in  the  name  of  one  Myers ),  one  Branson,  and  the  defend- 
ant. The  alleged  false  and  fraudulent  representations 
consist  in  inducing  the  defendant  to  become  a  stock- 
holder by  representing  that  certain  real  estate  upon 


OCTOBER  TERM,  1888.  115 

Teachout  y.  Van  Hoesen. 


which  there  were  ice-houses,  and  certain  personal  pro- 
perty used  in  carrying  on  the  ice  basiness,  had  been 
purchased  by  Teachout  and  Branson  from  one  Grefe  for 
the  snna  of  $20,000,  and  it  was  put  into  the  enterprise  at 
that  Taluation,  when  in  truth  and  fact  the  purchase  was 
made  for  the  sum  of  $14,000,  and  that  Teachout  and 
Branson  thereby  secured  an  advantage  in  the  organiza- 
tion of  the  corporation  to  the  amount  of  $6,000.  There 
was  a  reply  to  the  counter-claim,  and  motions  and 
demurrers  were  filed  and  determined  by  the  court.  It  is 
not  necessary  to  notice  the  pleadings  further,  nor  the 
rulings  on  the  motions  and  demurrers,  as  the  question 
presented  for  determination  by  the  appeal  will  be 
apparent  from  a  statement  of  the  facts  which  the  evi- 
dence tended  to  establish. 

It  appears  from  the  evidence  that  the  plaintiff  was 
engaged  in  the  ice  business  at  Bes  Moines  for  several 
years  prior  to  1883,  and  the  defendant  was  during  the 
same  time  engaged  as  manager  of  the  butter  and  egg 
business  of  Schermerhom  &Co.,  at  the  same  place.  The 
parties  were  well  acquainted,  and  had  more  or  less  busi- 
ness relations,  which  consisted  in  the  purchase  of  ice  by 
defendant  from  plaintiff  for  use  in  the  said  business. 
On  the  sixteenth  day  of  July,  1883,  the  firm  of  Branson 
&  Co.  entered  into  a  written  contract  for  the  purchase  of 
the  real  and  personal  property  theretofore  used  by  Grefe 
in  conducting  the  ice  business.  The  purchase  price  was 
$14,000,  of  which  $2,060  was  paid  at  the  execution  of  the 
contract.  The  further  sum  of  $2,960  was  to  be  paid  in 
cash  on  the  first  of  November,  1883,  at  which  time 
Branson  &  Co.  were  to  take  possession  of  the  property 
sold ;  and  the  remainder  of  the  purchase  price,  being 
$9,000,  was  to  be  secured  by  mortgage  upon  the  property. 
Teachout  was  not  known  in  this  transaction.  But  from 
the  inception  of  the  enterprise  he  was  one  of  the  real 
parties  in  interest,  and  its  most  active  promoter  and 
managing  spirit.  The  defendant  had  some  money  which 
he  desired  to  invest,  and  frequently  consulted  Teachout, 
who  was  a  successful  business  man,  on  the  subject  of 
business  investments.    After  the  contract  was  made  for 


116  SUPREME  COURT  OP  IOWA, 

Teach  out  v.  Van  Hoesen. 

the  Grefe  property,  and  about  September,  1883,  the 
plaintiff  proposed  that  defendant  should  take  an  interest 
in  the  Grefe  property  and  ice  business.  Teachout  was 
th^n  engaged  in  the  business  at  another  place  in  the  city 
and  desired  to  keep  his  interest  in  the  new  venture 
secret  from  the  public,  lest  a  rival  company  should  start 
up,  and  he  exacted  a  promise  of  secrecy  from  defendant 
as  to  the  exact  nature  of  the  enterprise.  He  then  told 
the  defendant  that  he  could  have  an  interest  in  the  busi- 
ness and  property  at  cost.  He  represented  to  the 
defendant  that  the  Grefe  property  and  business  cost 
$20,000,  of  which  $11,000  was  to  be  paid  by  November 
1, 1883,  and  the  deferred  payment  of  $9,000  was  to  be 
secured  by  thortgage  on  the  property,  and  paid  in  easy 
payments.  Defendant  had  on  hand  about  fifteen  hun- 
dred dollars,  and  he  agreed  to  invest  that  amount  on  the 
basis  of  the  cost  of  the  Grefe  property,  with  the  privi- 
lege of  increasing  his  interest  to  one-third,  and  thereby 
hold  an  equal  interest  with  Branson  and  Teachout.  After- 
wards the  plaintiff  proposed  to  defendant  that  the  parties 
in  interest  should  form  a  stock  company  or  corporation 
instead  of  a  partnership.  The  Grefe  property  and  busi- 
ness were  to  be  turned  into  the  company  on  the  same 
basis  as  it  was  to  be  turned  into  the  partnership— at  cost. 
The  corporation  was  organized  with  a  capital  stock  of 
three  hundred  shares  of  one  hundred  dollars  each, 
amounting  to  $30,000.  One  hundred  shares  of  the  stock 
were  issued  to.Branson,  the  same  number  to  Myers  for  the 
benefit  of  Teachout,  and  at  that  time  fifteen  shares  to  the 
defendant.  All  of  the  money  paid  by  the  stockholders  at 
that  time  was  fifteen  hundred  dollars  paid  by  the  defend- 
ant. The  Grefe  property  was  conveyed  to  the  corporation. 
Teachout  and  Branson  paid  for  their  stock  $5,500  each, 
by  turning  over  their  interest  in  the  Grefe  property,  and 
the  Des  Moines  Ice  Company  obligated  itself  to  pay  the 
$9,000  deferred  payment  to  Grefe.  The  defendant  had 
an  option  to  increase  his  subscription  to  place  him  on  an 
equality  with  the  other  two  corporate  members,  which 
he  afterwards  did  by  paying  the  further  sum  of  $4,000 
in  cash.    The  defendant  was  induced  to  pay  in  $5,500  in 
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cash  in  the  belief  that  Teachout  and  Branson  had  each 
paid  out  that  sum  in  the  purchase  of  the  Grefe  property, 
when  in  truth  and  fact  they  had  paid  but  $6,000  in  the 


It  thas  appears  from  the  evidence  that  Teachout 
and  Branson  each  obtained  a  one-third  interest  in  the 
corporation  by  the  payment  of  $2,500,  and  the  defend- 
ant paid  for  his  one-third  interest  the  sum  of  $6,500. 
That  he  was  induced  to  do  so  by  the  representation 
made  by  Teachout  that  the  Grefe  property  cost  $20,000, 
is  not  only  sustained  by  the  evidence,  but,  as  the  plain- 
tiff introduced  no  evidence,  it  is  uncontradicted.  It  fur- 
ther appears  from  the  evidence  that  before  this  suit  was 
commenced  the  defendant  had  sold  his  stock,  and  he  is 
not  now  a  stockholder  in  the  corporation,  and  that  the 
corporation  paid  dividends  and  was  prosperous  in  its 
business  during  defendant's  connection  with  it,  and  for 
aught  that  appears  it  is  still  successfully  prosecuting  its 
business.  The  motion  to  direct  a  verdict  for  the  plain- 
tiff was  in  writing,  and  wfia  in  these  words:  ^^ First. 
That  the  evidence  in  behalf  of  defendant  fails  to  show 
that  there  were  any  material  false  representations  made 
by  plaintiff  to  him  as  set  forth  in  his  counter-claim,  but 
does  show  that  plaintiff  agreed  with  him  that  Branson 
&  Co.  would  turn  in  to  the  Bes  Moines  Ice  Company  the 
property  purchased  from  Grefe  at  $20,000,  and  that  the 
same  was  done  in  accordance  with  said  agreement. 
Second.  That  the  evidence  shows  that  if  any  cause  of 
action  exists  in  favor  of  any  one  against  the  plaintiff, 
the  same  exists  in  favor  of  the  Bes  Moines  Ice  Company, 
a  corporation,  and  that  the  defendant,  as  a  stockholder, 
does  not  show  any  right  to  maintain  said  action.  Third. 
That  the  evidence  shows  that  the  defendant  has  parted 
with  his  interest  in  the  Bes  Moines  Ice  Company ;  that 
any  cause  of  action  that  exists  upon  the  facts  shown  is 
in  favor  of  the  Bes  Moines  Ice  Company ;  and  that  the 
defendant  has  no  interest  therein,  and  can  maintain  no 
suit  therefor. " 

The  first  ground  of  the  motion  is  to  the  effect  that 
the  evidence  does  not  show  that  there  were  any  material 
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false  representations  made  by  the  plaintiff.  That  the 
defendant  was  deceived  to  his  injury,  and  that  Teachout 
profited  by  the  deception,  is  apparent  from  the  above 
statement  of  facts.  It  Is  wholly  immaterial  whether  the 
stock  paid  dividends  or  not,  or  what  amount  the  defend- 
ant received  from  the  sale  of  his  stock.  The  fact  remains 
that,  by  the  false  representations  of  Teachout,  he  and 
Branson  each  acquired  an  interest  in  the  venture  equal 
to  the  interest  of  .the  defendant  by  the  payment  by  each 
of  less  than  half  the  amount  paid  by  defendant.  The 
defendant  embarked  in  the  business  in  the  belief  that 
Teachout  and  Branson  had  paid  dollar  for  dollar  with 
him,  and  this  belief  was  -generated  in  his  mind  by  the 
false  representations  of  Teachout.  It  is  true,  as  claimed 
by  plaintiff 's  counsel,  that  the  defendant  agreed  with 
plaintiff  that  the  Gref e  property  and  business  should  be 
turned  into  the  Des  Moines  Ice  Company  at  $20, 000,  and 
that  the  same  was  done  in  accordance  with  the  agree- 
ment. But  this  is  no  answer  to  the  complaint  that  the 
plaintiff  represented  that  $20,000  was  the  cost  of  the 
property,  when  the  real  purchase  price  was  but  $14,000. 
Counsel  for  appellee  insist  that  the  representation 
as  to  the  cost  of  the  property  was  not  an  actionable  false 
representation,  because  it  was  a  mere  affirmation  of  a 
seller  on  which  a  purchaser  is  not  authorized  to  rely. 
In  other  words,  it  is  claimed  that  the  representation  is 
akin  to  the  representations  of  the  value  of  property 
which  a  purchaser  must  ascertain  for  himself.  The 
familiar  cases  of  Medbury  v.  Watson,  6  Mete.  250,  ffem- 
mer  v.  Cooper ,  8  Allen,  334,  and  other  cases,  are  cited  in 
support  of  the  rule  contended  for  by  counsel.  But  it  is 
apparent  that  the  cited  cases  have  no  application  to  the 
facts  in  this  case.  It  may  be  conceded  that  where  par- 
ties meet  on  equal  terms,  as  is  said  in  the  case  of  Med- 
bury  V.  Watson,  and  the  "  vendor  of  real  estate  affirms  to 
the  vendee  that  his  estate  is  worth  so  much,  that  he 
gave  so  much  for  it,  that  he  has  been  offered  so  much 
for  it,  or  that  he  has  refused  such  a  sum  for  it,  though 
known  by  him  to  be  false,  and  though  uttered  with  a 
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view  to  deceive,  are  not  actionable."  These  represen- 
tations are  regarded  in  the  same  light  as  representations 
of  value,  which  are  mere  opinions.  On  the  other  hand, 
it  was  held  in  Sandford  v.  Handy ^  23  Wend.  260,  and 
Tendergast  v.  Heed,  29  Md.  898,  that  a  false  affirmation 
by  a  vendor  as  to  the  actual  cost  of  property  may 
amount  to  an  actionable  false  representation.  The  evi- 
dence shows  that  the  defendant  had  no  knowledge  of 
the  ice  business.  He  relied  upon  the  plaintiff  as  a  con- 
fidential adviser.  He  was  enjoined  by  plaintiff  to 
secrecy  in  reference  to  the  enterprise.  The  turning  over 
the  property  to  the  corporation  was  not  a  sale  to  the 
defendant.  The  parties  were  jointly  entering  into  a 
business  enterprise,  trusting  in  the  honesty  of  each 
other,  and  they  had  the  right  to  rely  upon  and  expect 
the  utmost  good  faith  from  each  other.  The  representa- 
tion of  the  actual  cost  of  the  Grefe  plant  was  the  repre- 
sentation of  a  fact,  and  not  a  mere  opinion  as  to  the 
value  of  the  property. 

II.  The  second  ground  of  the  motion  to  instruct 
the  jury  to  return  a  verdict  for  the  plaintiff  is  to  the 
effect  that  if  a  cause  of  action  exists  in  favor  of  any 
one  it  is  in  behalf  of  the  Des  Moines  Ice  Company,  and 
cannot  be  maintained  by  the  defendant.  In  other 
words,  it  is  claimed  that  as  Teachout  sold  the  property 
to  the  corporation,  there  was  no  privity  between  him 
and  the  defendant,  and  as  Teachout 's  obligation 
was  to  convey  to  the  corporation,  he  was  bound  to 
convey  at  the  cost  price,  and  an  action  would  lie  by  the 
corporation  for  the  benefit  of  all  the  stockholders.  We 
do  not  think  this  position  is  sound.  It  is  to  be  remem- 
bered that  the  fraud  complained  of  had  its  inception 
before  the  corporation  was  organized.  It  was  a  personal 
transaction  between  individuals..  In  making  the  rep- 
resentations complained  of  the  plaintiff  was  not  acting 
as  the  agent  of  the  corporation,  but  for  the  promotion 
of  his  own  interest,  and  it  seems  that  the  reparation  for 
the  wrong  done  should  be  made  by  the  wrong-doer  to  the 
person  upon  whom  the  injury  was  inflicted.  The  liability 
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of  the  person  who  makes  false  representations  to  a  pur- 
chaser of  stock  in  a  corporation  is  fully  sustained  by  the 
following  authorities  :  Kerr,  Fraud  &  M.  339,  341 ; 
Cook,  Stocks,  sees.  364,  356,  357 ;  Miller  v.  Barber,  66 
N.  Y.  658 ;  SchwencJc  v.  Naylor,  102  N.  Y.  683,  7  N.  E. 
Rep.  788 ;  Short  v.  Stevenson^  63  Pa.  St.  95 ;  Paddock 
V,  Fletcher,  42  Vt.  389  ;  Vreeland  v.  iT.  /.  Stone  Co.^ 
29  N.  J.  E^.  188.  The  proposition  that  an  action  can 
only  be  maintained  by  the  corporation  finds  a  sufficient 
answer  in  the  facts  of  this  case.  If  a  fraud  was  in  fact 
perpetrated,  as  claimed  by  the  defendant,  the  profits 
resulting  therefrom  were  shared  by  Teachout  and  Bran- 
son, who  were  the  owners  of  two-thirds  of  the  capital 
stock  of  the  corporation.  The  proposition  that  the 
defendant's  wrongs  are  to  be  righted  by  an  action  by 
the  corporation  against  the  two  stockholders  who 
shared  in  the  proceeds  of  the  fraud  would  in  effect  be  an 
invitation  for  the  corporation  to  bring  an  action  against 
itself.  The  promoters  and  organizers  of  corporations 
should  be  held  to  a  strict  accountability  for  their  acts. 
They  ought  not  to  be  permitted  to  use  a  corporation  as 
a  shield  to  protect  them  from  personal  liability  for  their 
fraudulent  acts,  and  should  be  required  to  respond  to 
the  party  injured  by  their  frauds.  As  is  well  said  in 
the  case  last  above  cited:  •'When  a  fraud  is  com- 
mitted in  the  name  and  under  cover  of  a  corporation  by 
persons  having  the  right  to  speak  for  it  for  their  per- 
sonal gain  and  benefit,  they  are  bound  to  answer  per- 
sonally for  their  wrongful  acts.  Their  tongues  uttered 
the  false  words,  and  their  purses  should  pay  the 
damages.''  We  do  not  question  the  rule  contended  for 
by  counsel  for  appellee  that,  where  the  fraud  consists 
in  inducing  shareholders  in  a  corporation  to  enter  into  a 
contract  in  their  collective  capacity,  it  is  an  injury  to 
the  corporate  interests,  and  the  corporation  is  the 
proper  party  to  maintain  an  action  for  a  reparation  of 
the  wrong.  Bat  that  rule  can  have  no  application  to 
the  case  at  bar.  The  counter-claim  in  this  case  is 
founded  upon  a  personal  contract  prior  to  the  organiza- 
tion of  the  corporation.    The  false  representation  was 
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not  made  to  any  officer  or  agent  of  the  corporation.  It 
was  made  to  the  defendant  to  induce  him  to  become  a 
stockholder  in  a  corporation  to  be  thereafter  organized. 
The  plaintiff  cannot  be  permitted  to  hide  behind  a  cor- 
I)oration.  He  should  come  into  open  daylight,  and 
meet  the  party  injured  by  his  fraud  face  to  face.  It 
will  be  remembered  that  we  are  discussing  these  ques- 
tions upon  the  evidence  introduced  by  the  defendant. 
We  do  not  know  whether  it  is  true  or  not,  but  for  the 
purposes  of  this  appeal  it  must  be  accepted  aa  the  truth. 
IIL  The  third  ground  of  the  motion  is  that  the 
defendant  cannot  maintain  his  counter-claim  because  he 
has  sold  his  stock  and  parted  with  all  interest  in  the 
corporation.  This  is  no  defense  to  the  recovery  of  dam- 
ages for  the  alleged  fraud.  The  sale  of  the  stock  did 
not  operate  aa  an  assignment  of  his  right  of  action  for  this 
fraud.  It  was  a  mere  transfer  of  his  interest  in  the  cor- 
I)oration,  and  that  interest  would  have  been  consider- 
ably more  valuable,  and  presumably  would  have  sold 
for  more,  if  Teachout  and  Branson  had  each  paid 
$5,500  for  their  stock,  as  they  were  bound  in  good  faith 
to  do  to  put  them  on  an  equality  with  the  defendant. 
We  think  the  court  should  have  overruled  the  motion 
for  a  verdict,  and  required  the  plaintiff  to  proceed « with 
the  presentation  of  his  side  of  the  case. 

Bevebsed. 
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Intozioating  Liquors:  transportation  without  gbrtdioate: 
WHO  LIABLE :  coNSTRUcmoN  OF  STATUTE.  In  section  1553  of  the 
Code  as  amended  (see  McClain's  Ann.  Code,  sec.  d410),  which 
provides  that  "  if  any  express  company,  railway  company,  or  any 
agent  or  person  in  the  employ  of  any  express  company,  or  if  any 
common  carrier,  or  any  person  in  the  employ  of  any  common  car- 
rier, or  if  any  other  person,  »  *  ♦  shall  knowingly 
convey  between  points,  or  from  one  place  to  another,  within  tliis 
state,  for  any  person,  •  •  *  any  intoxicating  liquors, 
without  first  having  been  furnished  with  a  certificate  from  the 
county  auditor,"  etc.,  held  that  the  words  ''any  other  person,'* 
above  italicized,  do  not  enlarge  the  classes  before  named,  but 
mean  simply  other  persons  of  like  kind,  or  in  like  employment, 
with  those  specified.  But  held  further  that,  where  a  man  having 
horses  and  two  wagons  was  employed  exclusively  by  a  wholesale 
liquor-dealer  to  deliver  liquors  to  retail  sellers  in  the  same  city,  the 
driver  employed  by  such  person  for  the  horses  and  wagons  so 
engaged  was  included  in  the  class  referred  to  by  the  words  "  any 
other  person." 

Appeal  from    Folk    District    Court. — Hon.    Josiah 

Given,  Judge. 

Filed,  October  80,  1888. 

The  defendant  was  tried  before  a  justice  of  the 
peace  on  a  charge  of  transporting  intoxicating  liquors 
without  having  a  certificate  from  the  auditor  of  the 
county  authorizing  him  to  engage  in  that  business. 
He  was  found  guilty,  and  upon  an  appeal  to  the  district 
court  he  was  again  adjudged  to  be  guilty.     He  appeals. 

Cole^  Mc  Vey  &  Clark^  for  appellant. 

A.  J.  Baker ^  Attorney  General,  for  appellee. 

Rothrock,  J. — A  jury  was  waived  in  the  dist  rict 
court,  and  with  the  consent  of  the  parties   the  court 
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made  findings  of  facts.    As  counsel  for  the  respective 
parties  are  at  variance  as  to  the  proper  construction  to 
be  given  to  the  findings,  it  appears  to  be  necessary  tc 
set  them  out  in  full.    They  are  as  follows :     '*  Between 
the  fifteenth  and  twenty-fifth  days  of  February,  1887, 
Hurlbnt,  Hess  &  Co.  were  a  corporation  under  the  laws 
of  Iowa,  and  merchants  doing  business  in  the  city  of 
Des  Moines  as  wholesale  dealers  in  drugs,  selling  largely 
to  druggists  and  others  in  the  city.     That  C.  H.  Ward 
was  a  naember  of  said  corporation,    and  a  registered 
pharmacist  and  authorized  dealer  in  intoxicating  liquors 
in  the  city,  and  selling  largely  to  registered  pharmacists 
and  others  in  the  city.     That  said  parties,  for  conven- 
ience, employed  one  Joseph*  Row  to  do  their  hauling, 
under  an  agreement  that  he  should  not  haul  merchan- 
dise for  any  other  firm  or  dealers ;  and  for  such  service 
they  paid  him  an  average  of  about  twenty-five  dollars  a 
week,  he  using  in  that  business  two  wagons, — a  two- 
horse  wagon  and  a  one-horse  wagon.    (2)  That  said 
Joseph  Row  employed  the  defendant,  Albert  Campbell, 
at  seven  dollars  i>er  week,  to  drive  a  team  for  him,  and 
to  attend  to  the  delivering  of  goods  for  the  said  Hurlbut, 
Hess  &  Co.  and  C.  H.  Ward.     (3 )  That  said  parties,  in 
selling  goods  and  intoxicating  liquors  to  merchants  and 
others  in  the  city,   agreed  to   deliver  the  goods  and 
intoxicating  liquors  sold  to  the  purchasers ;  and  that  to 
deliver  goods  and  intoxicating  liquors  so  sold  was  part 
of  the  duty  and  employment  of  the  said  Joseph  Row,  and 
of  the  defendant,  Albert  Campbell.     That  between  the 
dates  named — February  15  and   February  25,   1887 — 
Albert  Campbell  did  deliver  to  registered  pharmacists 
in  this  city,   who   had    permits    to  sell,   intoxicating 
liquors  purchased  by  them  from  C.  H.  Ward,  knowing 
that    the    liquors  being    lelivered    were    intoxicating 
liquors,  and  did  so  without  having  any  certificate  fi'om 
the  county  auditor,  p.s  provided  for  in  section  1553,  as 
amended  by  the  Acts  of  the  Twenty-First  General  Assem- 
bly, and  without  the  said  C.   H.   Ward  having  such 
certificate  for  transportation."    Section  1553  of  the  Code, 
referred  to  in  the  findings  of  fact,  is  as  follows:     ^'If 
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any  express  company,  railway  company,  or  any  agent 
or  person  in  the  employ  of  any  express  company,  or  if 
any  common  carrier,  or  any  person  in  the  employ  of 
any  common  carrier,  or  if  any  other  person,  knowingly 
bring  within  this  state  for  any  other  person  or  persons 
or  corporation,  or  shall  knowingly  transport  or  convey 
between  points,  or  from  one  place  to  another,  within 
this  state,  for  any  other  person  or  persons  or  corpora- 
tion, any  intoxicating  liquors,  without  first  having  been 
furnished  with  a  certificate  from  and  under  the  seal  of 
the  county  auditor  of  the  county  to  which  said  liquor  is 
to  be  transported  or  is  consigned  for  transportation,  or 
within  which  it  is  to  be  conveyed  from  place  to  place, 
certifying  that  the  consignee  or  person  to  whom  said 
]iquor  is  to  be  transported,  conveyed,  or  delivered  is 
authorized  to  sell  such  intoxicating  liquors  in  such 
county,  such  company,  corporation,  or  person  so  offend- 
ing, and  each  of  them,  and  any  agent  of  such  company, 
corporation,  or  person  so  offending,  shall,  upon  convic- 
tion thereof,  be  fined  in  the  sum  of  one  hundred  dollars 
for  each  offense,  and  pay  costs  of  prosecution ;  and  the 
cost  shall  include  a  reasonable  attorney  fee,  to  be 
assessed  by  the  court,  which  shall  be  paid  into  the 
county  fund,  and  stand  committed  *to  the  county  jail 
until  such  fine  and  costs  of  prosecution  are  paid.  The 
offense  herein  defined  shall  be  held  to  be  complete  and 
shall  be  held  to  have  been  committed  in  any  county  of 
the  state  through  or  to  which  said  intoxicating  liquors 
are  transported,  or  in  which  the  same  is  unloaded  for 
transportation,  or  in  which  said  liquors  are  conveyed 
from  place  to  place  or  delivered.  It  shall  be  the  duty 
of  the  several  county  auditors  of  this  state  to  issue  the 
certificate  herein  contemplated .  to  any  person  having 
such  permit,  and  the  certificate  so  issued  shall  be  truly 
dated  when  issued,  and  shall  specify  the  date  at  which 
the  permit  expires,  as  shown  by  the  county  records." 
Counsel  for  appellant  contends  that  the  d^efendant  is  not 
guilty  of  the  offense  charged,  because  he  does  not 
belong  to  one  of  the  classes  of  i)ersons  designated  and 
named  in  the  statute.    The  statute  provides  that  ^^if 
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any  express  company,  railway  company,  or  any  agent 
or  i)eT8oa  in  the  employ  of  any  express  company,  or 
any  common  carrier,  or  any  i)er8on  in  the  employ  of  any 
common  carrier,  or  if  any  other  person,  knowingly 
bring  within  this  state,"  etc.,  he  shall  be  liable.  It  is 
claimed  that  the  words  '^ or  any  other  person"  do  not 
enlarge  the  classes  which  precede,  bnt  that  the  words 
L iimjxicATiiiG  "any  other  person"  mean  simply  other 
tSu^rta-  persons  of  like  kind,  or  in  like  employment, 
^I^JjgJJj^*    with  those  specified.    The  argument  is  that, 

TO^tJSctlon  i*  *^1  i)ersons  were  intended,  there  would 
of  statote.      jji^y^  ^j^jj  UQ  necessity  for  making  special 

mention  of  the  classes,  and  the  act  would  simply  have 
prohibited  any  person  from  doing  the  act,  without 
further  designation.  In  other  words,  it  is  claimed  that 
the  words  "  any  other  person"  are  limited  to  other  like 
persons.  There  can  be  no  question  that  the  rule  of  con- 
struction as  claimed  by  counsel  is  correct.  See  State  v. 
StoU-eTj  38  Iowa,  321,  and  authorities  there  cited. 

But  the  question  remains  to  be  determined  whether 
the  defendant  belongs  to  the  class  of  persons  made  liable 
by  the  statute  ;  and  this  is  to  be  ascertained  from  the 
findings  of  fact.  It  appears  therefrom  that  Hurlbut, 
Hess  &  Co.  is  a  corporation  doing  business  under  that 
name,  and  dealing  in  drugs.  Ward  was  a  member  or 
stockholder  in  the  corporation,  and  was  a  registered 
T^harmacist,  and  authorized  dealer  in  intoxicating 
liquors,  and  sold  largely  to  registered  pharmacists  in  the 
city.  It  would  seem  from  these  facts  that  Ward  carried 
on  the  business  of  selling  intoxicating  liquors  lawfully, 
and  separate  from  the  general  drug  business  carried  ou 
by  the  corporation.  Both  were  wholesale  dealers,  and 
sales  were  made  to  retail  druggists  and  pharmacists. 
The  purchasers  did  not  take  the  goods  from  the  store- 
rooms, but  Ward  and  the  corporation  were  bound  by 
their  contracts  of  sale  to  deliver  the  goods  purchased  to 
the  purchasers.  They  employed  Row,  not  as  a  mere 
servant  to  drive  a  delivery  team  of  their  own,  but  as  the 
owner  of  two  wagons,  to  transport  the  goods  sold  to  the 
purchasers.    The  defendant,  Campbell,  was  an  employe 
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of  Row,  and  the  driver  of  one  of  his  teams  used  in 
transporting  or  delivering  the  goods  sold  by  Ward  and 
the  corporation.  Row  was  therefore  engaged  in  the 
business  of  moving,  transporting,  or  delivering  the 
goods  for  hire,  just  the  same  as  a  transfer  company, 
with  the  exception  that  he  could  not  be  said  to  be  a 
common  carrier,  because  he  was  not  a  public  carrier,  his 
employment  with  Ward  and  the  corporation  being 
exclusive.  We  think  he  and  his  employe,  Campbell, 
may  fairly  be  held  to  belong  to  the  classes  enumerated 
in  the  statute,  or,  rather,  to  belong  to  a  like  class.  We 
do  not  regard  the  fact  that  the  liquors  were  not  carried 
or  conveyed  outside  of  the  city  of  Des  Moines  as  of  con- 
trolling importance  in  the  case.  Ward  was  a  wholesale 
dealer,  and  the  conveying  of  the  liquors  to  the  retail 
dealers  was  a  conveyance  from  ''one  place  to  another 
within  the  state,"  the  same  as  if  the  acts  with  which  he 
was  charged  had  been  the  transfer  from  one  town  to 
another.  The  statute  is  not  to  be  construed  with  refer- 
ence to  the  boundaries  of  cities,  towns,  townships,  or 
counties.  We  do  not  think  that  the  defendant  should 
be  considered  as  the  mere  servant  of  Ward,  or  his  mere 
delivery-man.  He  was,  it  is  true,  in  a  pertain  sense,  the 
delivery-man  for  Ward,  but  he  was  more  than  that ;  he 
was  the  employe  of  Row,  who  was  a  carrier  for  hire, 
and  carried  the  goods  from  the  seller  to  the  purchaser. 
We  think  the  judgment  of  the  district  court  should  be 

Affirmed. 


Henry  v.  Chrisinger, 

Lease :  aqreement  to  pay  taxes  :  release.  On  the  twelfth  day 
of  October,  1883,  defendant  was  in  possession  of  real  estate 
owned  by  plaintiff 's  assignor,  under  a  lease  which  bound  him  to 
pay  the  taxes  assessed-against  the  property  during  the  term ;  but 
on  said  day  the  parties  entered  into  an  agreement  containing  these 
words:  "The  parties  hereto  hereby  release  and  relieve  one 
another  from  all  the  terms  and  obligations  of  said  *  *  *  lease 
and  the  same  are  to  stand  for  naught  from  this  time.**  Held  that 
this  released  defendant  from  the  obligation  to  pay  the  taxes  of 
1882 ;  for,  though  they  were  assessed  during  the  term,  they  were 
not  due  until  after  tlie  release  was  executed. 
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Appeal  fT(mh   Folk    District    Court. — Hon.     Maboub 

Kavanaoh,  Judge. 

# 

Piled,  October  30,  1888- 

Plaintiff,  as  assignee,  brought  this  action  to 
lecover  the  amount  of  certain  taxes  which  were  paid  by 
his  assignor  on  a  lot  in  the  city  of  Bes  Moines,  and 
which  he  alleges  defendant  was  bound  to  pay  by  the 
terms  of  a  lease  under  which  he  held  possession  of  the 
lot.  Defendant  pleaded  a  contract  of  release.  Plain- 
tiff demurred  to  the  answer,  but  the  demurrer  was  over- 
ruled, and,  judgment  having  been  entered  against  him, 
he  appeals. 

IBerrj/hiU  <ft  Henry ^  for  appellanl 

Smith  &  Morris^  for  appellee. 

Reed,  J. — John  Hartley  was  the  original  lessee  of 
the  lot,  and  the  term  was  for  five  years ;  but  before  the 
expiration  of  the  term  the  parties  contracted  for  an 
extension  of  five  years.  Under  that  contract  the  term 
would  have  expired  on  the  first  of  April,  1886,  and  by  it 
Hartley  consented  to  pay  the  taxes  assessed  against  the 
lot  for  the  years  1879,  1880,  1881,  1882,  1883,  1884. 
After  the  contract  of  extension  was  entered  into,  the 
lease  was  assigned  by  Hartley  to  defendant,  and  there- 
after he  and  plaintiff's  assignor,  who  had  become  the 
owner  of  the  lot,  entered  into  an  agreement  for  a  further 
extension  to  April  1,  1890,  by  which  the  defendant 
covenanted  to  pay  all  taxes  assessed  against  the  lot 
during  the  term  thus  created.  In  October,  1882, 
defendant  sold  the  building  situated  on  the  lot,  and  the 
business  he  had  carried  on  there,  to  one  J.  R.  Chandler, 
and  on  the  sixth  of  that  month  plaintiff 's  assignor  exe- 
cuted to  Chandler  a  lease  of  the  premises  for  a  term  of 
eight  years ;  and  on  the  twelfth  of  the  same  month  he 
and  defendant  signed  a  contract  for  the  tennination  of 
the  former  lease  and  the  several  contracts  of  extension 
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attached  to  it.  The  instrument  recites  the  sale  of  the 
building  and  the  leasing  of  the  premises  to  Chandler  as 
the  consideration  for  the  agreement,  which  is  expressed 
in  the  following  language^  viz.:  '*The  parties  hereto 
hereby  release  and  relieve  one  another  from  all  the  terms 
and  obligations  of  said  renewals  and  original  lease,  and 
the  same  are  to  stand  for  naught  from  this  time."  The 
taxes  in  question  are  those  assessed  against  the  lot  for 
the  year  1882,  and  this  agreement  is  pleaded  as  constitut- 
ing a  release  of  defendant  from  all  liability  therefor.  We 
need  not  inquire  whether  the  contract  would  have  had 
the  effect  to  release  defendant  from  any  obligations 
which  might  have  arisen  under  the  lease,  and  been  pay- 
able wh^n  it  was  entered  into.  It  is,  however,  very 
clearly  a  release  of  each  of  the  parties  from  all  such 
« obligations  and  liabilities  as  would  have  arisen  under 
the  lease  in  the  future.  The  language  made  use  of  is 
incapable  of  any  other  construction ;  and  the  undertak- 
ing to  pay  the  taxes  for  that  year  was,  we  think,  of 
that  character.  When  the  contract  was  signed  they 
were  not  due,  nor  would  they  be  payable  until  the  fol- 
lowing January.  When  the  undertaking  was  entered 
into  that  fact  was  within  the  contemplation  of  the  par- 
ties, and  defendant's  agreement  was  that  he  would  pay 
them  when  they  became  due,  or  within  a  reasonable 
time  thereafter.  The  fact  that  the  taxes  had  already 
been  assessed  against  the  lot  is  not  at  all  material,  for 
the  undertaking  to  pay  them  had  relation  to  the  time 
of  their  maturity,  and  not  to  the  time  of  the  levy. 
Neither  is  it  material  whether  the  words  in  the  contract 
^'  the  same  shall  stand  for  naught  from  this  time,"  relate 
to  the  obligations  which  would  have  arisen  under  the 
lease,  or  to  the  lease  itself,  for  the  same  result  would 
follow  if  either  construction  should  be  adopted.  The 
lease  and  all  obligations  yet  to  accrue  under  it  are  ter- 
minated* 

Affibmed. 


r 
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—  ^_  7fl     ISO' 

Beede  &  Co.    V.    The  Equitable    Mutual  Life  &     n  t3» 

Endowment  Association. 


1.  Praotioe :  oompsllino  adversary  to  producr  books  and  papers. 
Plaintiff  served  on  defendant's  secretary  a  sabpoena,  directing  him 
to  produce  at  the  trial  certain  papers  to  be  used  as  evidence.  The 
secretary  refused  to  produce  the  papers,  although  admitting  that 
he  had  them  in  his  possession.  Plaintiff  then  ^orally  moved  the 
court  for  a  rule  on  defendant  for  their  production,  but  the  court 
denied  the  order.  Held  that  this  ruling  was  right,  because,  under 
sections  3685-3687  of  the  Code,  the  application  for  such  an  order 
must  be  based  upon  a  petition,  stating  the  facts  expected  to  be 
proved  by  the  papers.  The  motion  was  not  directed  against  the 
witness  f<Mr  contempt  in  refusing  to  obey  the  subpoena, — which 
would  have  made  an  entirely  different  case. 

2.  Agency:  OF  inbubance  ooxpany:  authoritt  umited  bt  con- 
tract. The  defendant  company  employed  an  agent,  designated  as 
general  district  agent,  for  a  certain  specified  territory,  and  he  was 
empowered  to  solicit  and  forward  applications  for  insurance,  and 
for  his  services  in  that  business  he  was  to  receive  a  designated 
compensation.  Heid  that  he  was  not  authorized  to  bind  the  com- 
pany for  the  price  of  furniture  purchased  by  him  f cnr  the  furnishing 
of  an  oflSce  for  the  transaction  of  his  business. 

3.     : :  ACTS  IN  EXCESS  OF  AUTHORITT  :  ESTOPPEL.     In  SUCh 

case  the  company  was  not  estopped  from  denying  the  agent^s 
authority  on  the  ground  that  he  held  himself  out  as  a  general 
agent  of  the  company ;  because  there  was  no  evidence  that  the 
company  knew,  before  the  agent  purchased  the  goods,  that  he  was 
assuming  to  transact  any  business  in  its  name  not  authorized  by 
his  contract  of  employment. 

1 : : :  RATIFICATION.    In  such  case,  the  fact  that 

the  company  advanced  to  the  agent  money  to  pay  certain  debts 
incurred,  including  this  one,  without  knowing  that  he  had  assumed 
to  bind  it  by  the  purchase,  was  not  a  recognition  of  his  authority 
to  make  the  purchase  in  its  name,  nor  a  ratification  of  his  act. 

Appeal  from    PoUawattamie   District    Court. — Hon. 

Geobge  Carson,  Jadge. 

Piled,  Octobeb  30,  1888. 
Vol.  76—9 


130  SUPREME  COURT  OP  IOWA, 

Beebe  &  Go.  v.  The  Equitable  Mut.  Life  &  Endow.  A88*n. 


Action  for  goods  8old  and  delivered.  There  was  a 
trial  by  the  coart,  and,  judgment  being  for  defendant, 
plaintiffs  appeal. 

Flick inger  Bros,,  for  appellants. 

Wright,  Baldwin  &  Haldane^  for  appellee. 

Reed,  J. — I.    Plaintiff  served  on  defendant's  secre- 
tary a  subpoena,  directing  him  to  produce  at  the  trial  cer- 
1.  pbactiob  •      ^^^  papers  to  be  used  as  evidence.   The  secre- 
SdvwSS^to    ^^^y  refused  to  produce  the  papers,  although 
fi52k?and       admitting  that  he  had  them  in  his  posses- 
papera.  BioTL.    Plaintiff  then  moved  the  court  for  a 

rule  on  defendant  for  their  production,  but  the  court 
denied  the  motion,  and  that  ruling  is  assigned  as 
error.  The  object  of  the  proceeding  was  to  procure  the 
production  of  papers  which  were  in  the  possession  of 
the  adverse  party.  The  practice  in  such  cases  is  pre- 
scribed by  sections  8685-3687  of  the  Code.  The  applica- 
tion must  be  by  petition,  stating  the  facts  expected  to  be 
proved  by  the  books  or  papers,  and  that  they  are  under 
the  control  of  the  party  against  whom  the  rule  is  sought. 
Plaintiff  did  not  file  such  petition,  but  moved  the  court 
orally  for  the  rule  when  the  secretary  refused  to  produce 
the  papers.  We  think  the  rule  was  properly  refused 
upon  the  ground  th  at  the  application  therefor  was  not 
made  in  the  manner  prescribed  by  the  statute.  It  is 
true  that  a  witness  may  be  required  by  subpoena  to  pro- 
duce books  or  writings  in  his  possession  (Code,  sec. 
3672) ;  and  it  is  also  true  that  disobedience  of  such  sub- 
poena would  be  a  contempt  of  court  for  which  the  wit- 
ness may  be  punished  (Code,  sec.  3675) ;  but  these 
provisions  do  not  affect  the  question  before  us.  The 
rule  was  not  sought  against  the  witness,  but  against  the 
defendant.  The  motion  did  not  ask  the  court  to  punish 
the  witness  for  the  contempt,  but  to  require  the  defend- 
ant to  produce  the  papers.     Clearly    the  application 
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shoald  have  been  made  in  the  manner  prescribed  by  the 
other  provisions. 

II.     Defendant  is  a  corporation  engaged   in    the 
business  of  life  insurance,   and  its  principal  place  of 
2.  agxmot  •  of    business  is  at  Waterloo.     In  January,  1886, 
ISSS?:      i*  appointed  W.   C.  Randall  its  agent  for 
H^^^      certain    counties    in    southwestern    Iowa. 
******""*•        The  parties  entered  into  a  written  contract, 
by  which  the  powers  and  duties  of  the  agent  were 
defined.      He  opened  an  office  at  Council  Bluffs,  and 
purchased  from  plaintiffs  a  lot  of  furniture  for  use  in 
such  office,  representing  to  plaintiffs  that  he  was  making 
the  purchase  for  defendant ;  and  by  his  direction  they 
charged  the  price  of  the  furniture  to  it.     And  this  action 
is  for  the  recovery  of  that  amount.    By  the  contract 
between    Randall  and  defendant  he  is  designated  as 
general  district  agent  for   defendant  in  the   territory 
named,  and  he  was  empowered  to  soli  cit  applications  for 
insurance,  and  he  agreed  to  devote  his  time,  energy  and 
ability  to  the  work  of  soliciting  and  forwarding  sucli 
applications.    The  contract  also  contains  the  following 
provision :    '*  Said  party  of  the  second  part  [  Randall  1 
to  receive  in  full  compensation  for   services  aforesaid, 
and  for  all  expenses  of  procuring  applications,  collect- 
ing   and    remitting    membership  fees,    except  special 
stationery  and  supplies,  $8.60  1st  Biv.,  $6.60  2d  Div., 
and  86  per  cent,  of  accident  Dept.  of  the  fee  charged 
by  said  association  for  membership  ;  but  not  including 
medical  examination  fee  or  annual  dues.''     It  is  very 
clear  that  Randall  was  not  empowered  by  the  contract 
to  bind  defendant  by  any  agreement  of  the  character  of 
that  sued  on.     His  employment  was  to  transact  a  speci- 
fied  business   in    a  particular  territory,   and  for  hia 
services  and  expenses  in  that  business  he  was  to  receive 
a  designated  compensation.     The  agreement  which  he 
assumed  to  make  with  plaintiff  is  not  within  the  scope 
of  his  employment,  as  defined  by  the  contract ;  and  the 
district  court  rightly  held  that  plaintiff  could  not  recover 
on  the  theory  that  the  purchase  of  the  goods  was  within 
the  authority  expressly  conferred  upon  him.    That  an 
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agent  whose  powers  are  limited  cannot  bind  his  principal 
by  virtue  of  his  employment,  by  an  agreement  beyond 
its  scope,  is  elementary,  and  there  can  be  no  necessity 
for  the  citation  of  authorities  in  support  of  the  rule. 

III.  Randall  advertised  his  agency  aB  a  branch 
office  of  the  association,  and  it  was  contended  that,  as 
3  : . .      by  so  doing  he  held  himself  out  as  a  general 

Sft^horit??  agent,  defendant  is  now  estopped  to  deny 
©■toppei.  that  he  had  the  powers  of  a  general  agent. 
That  a  principal  will  be  bound  by  an  a  ct  or  contract  of 
his  agent  beyond  the  scope  of  his  e  mployment,  when  he 
knowingly  permitted  the  agent  to  hold  himself  out  as 
possessing  the  authority  to  do  that  act  or  make  that 
contract,  is  certainly  true,  and  the  rule  which  holds  the 
principal  bound  in  such  cases  is  founded  on  the  equit- 
able doctrine  that  one  who  has  made  a  particular 
representation,  or  knowingly  permitted  it  to  be  made, 
will  not  afterwards  be  permitted  to  deny  the  truth  pf 
that  representation  as  against  a  party  who  has  acted 
upon  it,  and  who  would  be  injured  by  the  denial  of  its 
truth.  But  to  hold  the  principal  liable  under  this  rule 
it  must)  be  made  to  appear  that  he  had  knowledge, 
before  the  contract  sought  to  be  enforced  against  him 
was  entered  into,  that  the  agent  was  holding  himself  out 
as  possessing  the  power  to  make  it.  And  in  the  present 
case  it  was  not  shown  that  defendant  knew  before 
Randall  pt^rchased  the  goods  that  he  was  assuming  to 
transact  any  business  in  its  name  except  that  author- 
ized by  the  contract  of  employment.  So  that,  while  the 
principle  of  law  contended  for  by  counsel  is  settled 
beyond  controversy,  the  facts  do  not  bring  the  case 
within  the  rule. 

IV.  It  was  claimed  that  there  was  a  ratification  of 
the  contract  by  defendant,  but  the  evidence  does  not 
^  establish  that  claim.     It  was  proven  that 

— :  ratifica-  Randall  made  application  to  defendant  for 

funds    with    which    to    pay   certain  debts 

which  he  had  incurred,  and  that  it  advanced  a  sum  for 

that  purpose.     The  claim  sued  on  was  one  of  the  debts 

which  he  told  defendant  he  had  incurred,  but  when  it 
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sent  him  the  money  it  had  no  knowledge  that  he  had 
assamed  to  bind  it  by  the  contract  of  purchase,  and  it 
gave  him  the  money  as  an  advancement  to  him,  and  not 
with  the  view  of  constituting  him  its  agent  to  pay  the 
claim.  The  act  of  advancing  the  money  canno^  there- 
fore, be  regarded  as  a  recognition  by  defendant  of  his 
authority  to  make  the  contract  or  as  an  assent  to  it. 
There  was  some  evidence  of  a  subsequent  promise  by 
defendant  to  pay  the  debt,  but  there  was  a  conflict  on 
the  question,  and  the  judgment  implies  a  finding  by  the 
court  against  plaintiff  on  the  question,  and  under  the 
well-settled  rule  we  cannot  disturb  that  finding.  The 
judgment  must  be 

Affirmed. 


^  76  in 
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76    133 
110    828 


1.    Intoxioating    laquors:      illegal    sale     by     pharmacist:  ^^ 

EXAMINATION  OF  PUBCHASER.  On  the  trial  of  a  registered  phar-  fi33 
macist  for  the  illegal  sale  of  intoxicating  liquors,  where  a 
witness  for  the  state  testified  that  he  had  purchased  liquors  of  the 
defendant,  but  that  they  were  for  medical  purposes,  it  was  proper 
for  the  state  to  ask  him  how  often  he  had  been  sick  within  the 
time,  what  his  ailments  were  when  he  made  the  purchases,  and 
their  effect  upon  his  appearance,  for  the  purpose  of  showing,  if 
it  could,  that  the  claim  of  sickness  was  a  mere  pretense,  and  that 
the  defendant  had  reasonable  grounds  for  knowing  that  fact. 

2.     :    :    REFRESHINa     MEMORY     OF    WITNESSES.     In  SUCh 

caae  it  was  proper  for  the  state  to  ask  its  witnesses  if  they  had 
not  at  another  time  testified  to  facts  in  conflict  with  testimony  they 
had  just  given, — ^for  the  purpose  of  refreshing  their  recollection. 

3.   :  :  WITNESS  NOT   BEFORE   GRAND   JURY  :   ERROR 

CURED.  In  such  case,  error  in  permitting  the  state  to  introduce  a 
witness  who  had  not  been  before  the  grand  jury,  and  of  whose 
testimony  no  notice  had  been  given,  was  without  prejudice,  where 
the  testimony  of  the  witness  related  solely  to  the  habits  of  a  person 
to  whom  the  evidence  failed  to  show  any  sale  of  liquor,  and  all  this 
evidence  was  taken  by  the  court  from  the  jury. 

4.    :  :  EVIDENCE:   REPORTS  TO  AUDITOR.    In  such  case 

the  reports  of  sales  made  by  the  pharmacist  to  the  county  auditor, 
as  required  by  law,  were  competent  evidence  against  him.  (  See 
State  V.  Matlock,  70  Iowa,  229 ;  State  v.  Smithy  74  Iowa,  580.)    ^J 
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5.      : :  CONVICTION  :    EVIDBNCB  TO  BUPPOBT    VBRDICT.     In 

this  case  the  defendant's  reports  to  the  county  auditor  showed 
nearly  three  thousand  sales,  and  the  burden  was  on  him  to  show 
that  these  were  all  legal.  (Laws  of  1886,  chap.  66,  sec.  8  ;  Shear 
V.  Qreen,  73  Iowa,  688 ;  State  v.  ClouihJy,  78  Iowa,  626.) 
There  is  nothing  in  the  record  to  show  what  eTidence  of  illegal 
sales  was  apparent  on  the  face  of  these  reports.  Held  that  a  ver- 
dict of  guilty  could  not  be  set  aside  on  appeal  for  want  of  evidence, 
though  the  defendant  testified  that  the  sales  were  all  iQgal. 

Appeal  from  Appanoose  District  Court. —  Hon.  Dell 

Stuart,  Judge. 

Filed,  October  30,  1888. 

The  defendant  was  indicted  for  the  crime  of  nui- 
sance alleged  to  have  been  committed  by  the  illegal  sale 
of  intoxicating  liquors.  There  was  a  trial  to  a  jury  and 
a  verdict  and  judgment,  in  favor  of  plaintiff.  The 
defendant-appeals. 

T.  M.  Fee^  for  appellant. 

A,  /.  Baker ^  Attorney  General,  for  the  State. 

BoBiNsoN  J. — During  the  time  covered  by  the 
indictment  the  defendant  was  a  registered  pharmacist, 
and  held  a  permit,  issued  by  the  proper  board  of  super- 
visors, which  authorized  him  to  sell  intoxicating  liquors 
for  mechanical,  medicinal,  culinary  and  sacramental 
purposes.  Sales  of  intoxicating  liquors  are  admitted  by 
defendant,  but  he  claims  to  have  made  no  sales  unless 
authorized  by  law  for  medicinal  purposes. 

I.    A  witness  for  the  state  testified  that  he  had 

purchased  alcohol  and  whisky  of  defendant  at  the  place 

1.  iHToxicATwo  ^^^  within  the  time  charged  in  the  indict- 

^'^Mde  by^    meut,  but  that  the  liquors  so  purchased  were 

eJaSSSfon    for  medicinal  purposes  only.    He  waiS  then 

ofporohaaer.   q^^q^   j^q^   many   times   he  was  sick   in 

1888  ;  what  his  physical  ailments  were  when  he  made 
the  purchases,  and  their  effect  upon  his  appearance. 
Objections  to  these  and  other  questions  of  a  like  character 
were  made  by  defendant,  but  overruled.  He  now  com- 
plains of  these  rulings.     We  think  they  were  correct. 
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In  cases  of  this  kind  it  is  not  nnnsaal  for  the  purchaser 
of  liquor  illegally  sold  to  endeavor  to  shield  the  seller 
from  the  consequences  of  his  unlawful  act.  The  state 
should  not  be  comi)elled  to  accept  the  conclusions  of  the 
purchaser  as  to  the  object  for  which  the  purchase  was 
made,  bat  should  be  permitted  to  inquire  into  the  facts, 
and  show,  if  it  can  do  so,  that  the  alleged  object  of  the 
purchase  was  a  mere  pretense,  made  to  give  color  of 
legality  to  the  transaction,  and  that  the  defendant 
knew,  or  had  reasonable  grounds  for  knowing,  that 
fact.  The  questions  under  consideration  were  designed 
to  show  the  circumstances  under  which  the  sales  were 
made,  and  to  show  whether  or  not  they  were  made  in 
good  faith,  and  for  purposes  authorized  by  law.  If  the 
liquor  sold  was  used  for  a  purpose  for  which  defendant 
was  not  authorized  to  sell  it,  he  cannot  exonerate  him- 
self from  liability  by  showing  that  the  purchaser  stated 
that  he  desired  it  for  a  lawful  purpose,  if  the  facts 
known  to  the  seller  were  such  as  to  give  reasonable 
grounds  for  believing  that  the  purchaser  was  not  acting 
in  good  faith,  or  if  the  seller  failed  to  exercise  due  care 
to  ascertain  the  real  intent  of  the  purchaser. 

II.  Some  of  the  witnesses  for  the  state  were  asked, 
on  direct  examination,  if  they  had  not  at  another  time 
2  . .       testified  to  facts  in  conflict  with  testimony 

JJ^^^^  they  had  just  given.  Appellant  complains 
wiUMjflflM.  Qf  t|j^  mling  of  the  court  in  permitting  such 
questions  to  be  answered.  It  was  competent  for  the  state 
to  call  the  attention  of  witnesses  to  testimony  given  by 
them  at  another  time,  for  the  purpose  of  refreshing 
their  recollection,  and  the  questions  objected  to  seem  to 
have  been  asked  for  that  pn  rpose.  We  discover  no 
error  in  permitting  them  to  be  answered. 

III.  The  state  was  permitted  to  introduce  witnesses 
in  support  of  the  indictment  who  were  not  examined 

before  the  grand  jury,  and  of  whose  testi- 

'  jR^DMiiiot     mony  no  notice  had  been  given.     It  may  be 

^uv^error     coucodod  that  the  showing  of  diligence  to 

procure   this   testimony    was    insufficient. 

But  the  testim  ony  of  the  witnesses  so  introduced  related 


136  SUPREME  COURT  OP  IOWA, 

The  State  v.  Cummins. 

■  I  1 ■  -  .-  —         _  .       -  _  ..  ^  ,  r  -    ■   -■         ■  ■   I 

solely  io  the  habits  of  one  Daniel  Sullivan  with  respect 
to  becoming  intoxicated.  So  far  as  the  record  shows, 
defendant  never  sold  any  liquor  to  Sullivan,  and  all  this 
evidence  was  taken  from  the  jury  by  the  charge  of  the 
court.  Under  these  circumstances  we  do  not  think  the 
defendant  could  have  been  prejudiced  by  the  testimony 
in  question. 

IV.  It  is  claimed  by  appellant  that  the  court  erred 
in  permitting  the  state  to  introduce  in  evidence  certain 
.         reports  made  by  defendant,,  and  filed  in  the 

e-^o-i  Office  of  the  county  auditor,  as  required  by 
auditor.  section  2,  chapter  83,  Laws  of  1886,  on  the 
ground  that  defendant  could  not  be  compelled  to  fur- 
nish evidence  against  himself.  But  this  court  has  held 
that  these  reports  are  not  open  to  the  objection  made. 
Staie  V.  Smith,  74  Iowa,  680.  See,  also,  Stdte  v,  Mat- 
lock,. 70  Iowa,  229. 

V.  It  is  insisted  by  appellant  that  the  evidence 
does  not  sustain  the  verdict.     It  is  shown  by  the  record 

that  evidence  was  introduced  in  the  form  of 

'^  coiviSion:     reports  made  by  defendant,  and  filed  with 

SupwJrt®^**     the  county  auditor,   which  tended  to  show 

nearly  three  thousand  sales.  The  burden 
was  on  defendant  to  show  that  these  s  ales  were  legal. 
Section  8,  ch.  66,  Laws  1886;  Shear  v.  Oreen,  73 
Iowa,  688;  State  v.  Cloughly,  73  Iowa,  262.  The  reports 
so  introduced  are  not  abstracted,  nor  are  they  set  out  in 
the  transcript.  There  is  nothing  to  show  the  kinds  nor 
amounts  of  liquors  sold,  nor  the  p6i*sons  to  whom  the 
sales  were  mad«,  excepting  in  a  few  cases.  We  cannot  say 
that  defendant  showed  that  all  the  sales  were  legal.  It 
is  true  he  testified  that  the  sales  in  question  were  lega], 
but  the  reports  may  have  disclosed  such  facts  as  to 
justify  the  jury  in  concluding  that  his  evidence  was  not 
sufficient  to  overcome  the  presumption  raised  by  the 
statute.  We  should  not  be  justified  in  disturbing  the 
judgment  for  want  of  evidence  to  support  it. 

yi.  Other  questions  discussed  by  counsel  are  not 
of  sufficient  importance  to  justify  an  extended  mention 
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of  them.  We  have  examined  the  record  with  care,  but 
have  not  found  any  error  of  a  nature  to  prejudice 
defendant.  The  judgment  of  the  district  court  is  there- 
fore Affirmed. 


McDonald  v.  McDonald  ei  al. 

Estates  of  Decedents :    widow  's  shake  of  real  estate  :    home- 

STRAD  OB  DIBTBIBUnVE  SHARE  :  ELECTION  OF  HOMESTEAD   BT    OOCU- 

PAHCT.  Upon  the  death  of  the  hnsband,  the  wife  has  the  election 
either  to  occupy  and  enjoy  the  homestead  for  life,  or  to  take  a  dis- 
tributiye  share  of  one-third  in  feensimple  of  the  real  estate  of  which 
the  husband  was  seized  at  his  death.  She  cannot  take  both,  but 
she  may  elect  which  she  will  take  ;  and  until  the  distributive  share 
is  set  apart,  she,  by  occupyiug  the  homestead,  must  be  regarded  as 
havin'g  elected  to  take  it ;  so  that  a  mortgage  made  by  her  while 
occupying  it,  upon  the  undivided  one-third  of  her  husband 's  real 
estate,  does  not  create  a  valid  charge  i!kpon  the  same  as  against  the 
heirs  in  an  action  for  partition^  (See  opinion  for  statutes  construed, 
and  for  cases  distinguished  and  followed.) 

Appeal  from    SItelby   District    Court. —B.oy.    11.    E. 

D££M£R,  Judge. 

Filed,  October  30,  1888. 

Action  for  the  partition  of  real  estate,  and  to  set 
aside  a  mortgage.  The  relief  asked  was  granted,  and 
the  defendant  Bitzer  appeals. 

J.  CarsJcadden^  C.  F.  Oarlock  and  Beard  &  Myerly^ 
for  api)ellant. 

Smith  &  OuUison  and  John  Ledwichy  for  appellee. 

SEEVSBSy  C.  J. — In  1881,  Thomas  McDonald  died, 
owning  660  acres  of  land,  and  forty  acres  thereof  consti- 
tated  his  homestead  at  the  time  he  deceased.  He  left 
surviving  him  four  children,  and  the  defendant  Mary  T. 
McDonald,  his  widow.  The  plainti£f,  as  one  of  said 
children,  seeks  to  obtain  partition  of  the  real  estate ;  and 
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her  two  bro  thers,  sister  and  mother  are  made  defend- 
ants. The  claim  of  the  plaintiff  is  that  she  and  the  other 
children  are  each  entitled  to  the  undivided  one-fourth  of 
the  real  estate,  subject  to  the  ho  mestead  right  of  Mary 
T.  McDonald,  widow  of  said  Thomas.  The  said  Mary, 
since  the  death  of  her  husband,  has  continued  to  occupy 
and  enjoy  the  homestead.  It  is  true,  she  left  it  for  a 
brief  period,  for  the  purpose  of  sending  her  children  to 
school,  but  it  cannot  be  said  that  she  abandoned  it  by 
so  doing.  Subsequent  to  the  death  of  her  husband,  Mrs. 
McDonald  became  indebted  to  W.  B.  Spragueinthesum 
of  $2,600,  and  in  1884  she  executed  a  mortgage  to 
Sprague  to  secure  such  indebtedness  on  the  undivided 
one-third  of  all  the  land  of  which  her  husband  died 
seized.  This  mortgage,  and  the  indebtedness  secured 
thereby,  became  the  property  of  the  appellant,  and  he 
caused  the  mortgage  to  be  foreclosed,  and  the  premises 
described  therein  sold  under  the  judgment  of  foreclosure, 
and  he  became  the  purchaser  thereof,,  and  the  same  has 
been  conveyed  to  him  by  the  sheriff,  and  thereunder 
the  appellant  claims  that  the  premises  described  in  the 
mortgage  belong  to  him.  The  only  person  made  defend- 
ant in  the  foreclosure  proceeding  was  MaryT.  McDonald. 
The  plaintiff  claims  that,  as  Mrs.  McDonald  continued 
to  occupy  the  homestead,  she,  in  substance,  elected  to 
take  it  instead  of  her  distributive  share,  or  that  such  is 
the  effect  of  such  occupation,  inasmuch  as  she  has  not 
elected  to  take,  or  had  her  distributive  share  set  apart, 
for  the  reason  that  she  cannot  take  both  such  share  and 
the  homestead.  In  other  words,  the  claim  of  the  plain- 
tiff is  that  Mrs.  McDonald  must  take  one  or  the  other, 
and  that  she  is  not  entitled  to  both.  The  appellant 
claims  that  the  distributive  share  of  her  husband  ^s  real 
estate  vested  absolutely  in  Mrs.  McDonald  in  fee-sim- 
ple at  his  death,  or,  if  not,  the  mortgage  shows  an 
election  on  her  part  to  take  such  share,  and  amounts  to 
an  abandonment  of  her  homestead  right.  It  is  provided 
by  statute  that  '* one-third  in  value  of  the  real  property 
of  which  a  husband  dies  seized  shall  be  set  ai>art  to  his 
widow  as  her  property  in  fee-simple.     Suuh  share  shall 
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be  80  set  off  as  to  incl  nde  the  ordinary  dwelling-hoase 
given  by  law  to  tlie  homestead."  Code,  sees.  2440, 
2441.  '^  Ui)onthe  death  of  either  husband  or  wife,  the 
sarvivor  may  continue  to  possess  and  occupy  the  whole 
homestead  until  otherwise  disposed  of  according  to  law." 
Code,  sec.  9007.  ^'The  setting  off  of  the  distributive 
share  of  the  husband  or  wife  in  the  real  estate  of  the 
deceased  shall  be  such  a  disx>osal  of  the  homestead  as 
is  contemplated  in  the  preceding  section.  But  the  sur- 
vivor may  elect  to  retain  the  homestead  for  life,  in  lieu 
of  such  share  in  the  real  estate  of  the  deceased."  Code, 
sec.  2008. 

In  support  of  the  proposition  that  a  distributive 
share  of  the  real  estate  vested  absolutely  in  the  widow, 
withoat  action  on  her  part,  upon  the  death  of  her  hus- 
band, counsel  cite  and  rely  on  Mock  v.  Waison^  41  Iowa, 
246 ;  KeTidaU  v.  Kendall^  42  Iowa,  464 ;  Hoskins  v. 
EoskinSj  43  Iowa,  463  ;  Smith  v.  Zuckmeyer^  63  Iowa, 
17 ;  JjiTitan  o.  Crosby^  64  Iowa,  478  ;  Potter  r>.  Worley, 
57  Iowa,  67.  Tha  t  language  will  be  found  in  one  or  more 
of  the  opinions  in  the  cited  cases  which  has  a  tendency 
to  sustain  the  position  of  counsel  will  be  conceded.  Such 
language,  however,  was  used  in  the  discussion  of  ques- 
tions materially  different  from  the  one  before  us,  and 
mast  necessarily  be  li  mited  and  restrained  by  the  ques- 
tion before  the  court  at  the  time.  An  examination  of 
the  cited  cases  will  show  that  in  none  of  them  was  the 
homestead  of  a  surviving  wid  ow  or  husband  involved ; 
therefore  they  cannot  be  regarded  as  precedents  which 
mast  be  followed  in  this  case.  Upon  the  death  of  her 
husband  two  rights  in  and  to  the  real  estate  of  which 
her  husband  died  seized  vest  in  the  widow.  One  is  to 
opcupy  and  enjoy  the  homestead  for  life ;  and  the  other, 
to  take  a  distributive  share  of  one-third  in  fee-simple  of 
such  real  estate.  She  cannot  take  both,  but  she  can 
elect  which  she  will  take.  Therefore  it  is  not  strictly 
correct  to  say  that  either  right  or  estate  vests  in  her 
absolutely  upon  the  death  of  her  husband.  If  one  does, 
so  does  the  other,  and  either  will  be  divested  when  an 
election  is  made.    In  support  of  the  position  maintained 
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by  them,  counsel  for  the  appellee  cite  and  rely  on 
Butterjieldv.  Wicks^  44  Iowa,  310;  Whitehead  v,  Oonk- 
lin,  48  Iowa,  478 ;  BurdicJc  v.  Kent,  62  Iowa,  583 ; 
Holbrook  ©.  Perry,  66  Iowa,  286 ;  Darrah  v.  Cunning- 
ham,  72  Iowa,  123 ;  Mohley  v.  Mohley,  73  Iowa,  654 ; 
and  TTiomas  v.  Thomas,  73  Iowa,  657.  In  all  of  these 
cases  the  question  involved  and  determined  embraced 
the  homestead  right  of  a  surviving  husband  or  wife,  and 
the  logical  deduction  to  be  drawn  therefrom  is  that, 
when  the  surviving  husband  or  wife  continues  to  occupy 
and  enjoy  the  homestead,  this  must  be  regarded,  as  long 
as  he  or  she  does  so  without  having  his  or  her  distribu- 
tive share  set  apart,  as  an  election  to  take  the  homestead 
in  lieu  of  a  distributive  share.  Some  certain  and  definite 
rule  should  be  adopted,  and  we  think  the  better  con- 
struction of  the  statute  is  that  until  the  distributive 
share  is  set  apart,  the  surviving  husband  or  wife,  by 
occupying  the  homestead,  must  be  regarded  as  having 
elected  to  take  it.  It  follows,  therefore,  as  Mrs.  McDon- 
ald was  occupying  the  homestead  at  the  time  the  mort- 
gage was  executed,  that  the  latter  did  not  create  a  valid 
charge  on  the  same.  It  is  said  that  in  all  the  cases  last 
cited  no  other  property  than  the  homestead  was  involved, 
and  therefore  this  case  is  distinguishable,  but  this  is  a 
mistake.  In  Darrah  «.  Cunningham,  fifty-eight  acres 
of  land  were  involved.  It  is  also  insisted  that  the  exe- 
cution of  the  mortgage  should  be  regarded  as  an  election 
by  Mrs.  McDonald.  As  against  her  the  full  force  of 
this  argument  is  conceded,  but  the  plaintiff  and  other 
heirs  are  not  estopped  from  asserting  their  rights  as  heirs 
of  the  deceased.    The  judgment  of  the  district  court  is 

Affirmed. 


OCTOBER  TERM,  1888.  141 

The  State  ▼.  Gurlagh. 


The  State  v.  Gurlagh. 

1.  Grand  Jury:  YACASicaa  in  fanbl  :  how  fillbd.  Under  section 
4256  of  the  Code,  as  amended  by  chapter  42,  Laws  of  1886,  where 
twelve  persons  were  summoned  and  appeared  as  grand  jurors,  and 
Ufte  clerk  selected  seven  by  lot  to  constitute  the  panel,  1>ut  prior  to 
the  impaneling  of  this  jury,  and  before  the  others  of  the  twelve 
had  been  discharged,  one  of  the  seven  was  excused,  held  that  it 
was  proper  for  the  sheriff  to  fill  the  panel^  under  the  order  of  the 
court,  by  selecting  for  that  purpose  one  of  the^we^v^  wlio  liad  not 
been  drawn  by  the  lot  of  the  clerk.  [  Robinson,  Jt^  a!)d  SiiBVBRS, 
Cb.  J.,  diseenting,]  .>  > 

2.  Uquor  Nuiaanoe :  indictmbnt  :  dbscription  op  pbopbrty  :  vabi- 
ANCB.  An  indictment  for  keeping  a  liquor  nuisance  alleged  that  it 
was  kept  in  a  three-story  building.  Hdd  that  this  was  sustained 
by  proof  that  the  liquors  were  kept  by  defendant  in  a  one-story 
addition  to  a  three-story  building,  the  first  story  of  which  was 
used  by  his  mother  as  a  cigar-store  and  restaurant,  and  that  the 
mother  also  used  the  addition  as  a  kitchen,  and  that  customers 
passed  through  the  three-story  part  to  the  room  where  the  liquors 
were  kept. 

Appeal  from  Wapello  District  Court.— Ho^.  Chas.  D. 

Leggett,  Judge. 

Piled,  October  30,  1888. 

Defendant  was  indicted  and  convicted  of  keeping 
a  nuisance  by  maintaining  a  place  for  the  sale  of  intoxi- 
cating liquors.     He  now  appeals  to  this  court. 

Williams  &  Jacques^  for  appellant. 

A.  J,  BaJcer^  Attorney  General,  for  the  State. 

Beck,  J. — I.  A  motion  by  defendant  to  set  aside 
the  indictment  was  overruled.    This  decision  is  now 

I  grato  Jury ;  ™^®  t^®  gTouud  of  complaiut.  The  facts 
TaGucie«  in  involved  in  this  point  are  these :  On  the 
bowiiiied.      flrgt  day  of  the  term  twelve  grand  jurors 
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appeared  ;  having  been  summoned  under  the  provision 
of  chapter  42,  Acts  Twenty-First  General  Assembly, 
amending  and  changing  the  section  of  the  Code  relating 
to  grand  jurors,  their  number,  etc.  The  offense  charged 
in  the  indictment  was  committed  after  that  statute  went 
into  effect.  From  the  jurors  appearing,  the  clerk 
selected  seven  by  lot.  Prior  to  impaneling  the  grand 
jury,  one  of  the  jurors  was  excused.  The  other  persons 
not  drawn  had  not  been  discharged.  The  sheriff,  being 
so  directed  by  the  court,  selected  one  of  the  jurors  not 
drawn  to  take  the  place  of  the  juror  excused.  The 
grand  jury,  constituted  of  the  six  jurors  not  discharged 
and  the  one  selected  by  the  sheriff,  was  then  impaneled 
and  sworn.  The  defendant  insists  that  the  grand  jury 
was  not  legally  constituted,  for  the  reason  that  the  jury 
was  filled  after  one  had  been  excused,  by  the  selection 
of  the  sheriff,  and  not  by  drawing  from  the  list  of 
jurors.  Code,  section  4256,  as  amended  by  chapter  42, 
Acts  Twenty-First  General  Assembly,  is  in  the  following 
language  :  ^^  At  a  term  of  court  at  which  grand  jurors 
are  required  to  appear,  the  panel  shall  be  called,  and 
the  names  of  the  grand  jurors  appearing  shall  be  entered 
upon  the  record.  From  the  number  of  jurors  thus  sum- 
moned and  appearing  the  clerk  shall  select,  by  lot,  the 
required  number.  If  more  grand  jurors  have  appeared 
than  the  number  required  to  fill  the  panel,  the  remain- 
ing number  shall  be  discharged  for  the  term.  If  from 
any  cause,  either  then  or  afterwards,  the  number  of  the 
panel  be  reduced  to  a  less  number  than  required,  the 
court  may  order  the  sheriff  of  the  county  to  summon  a 
sufficient  number  of  qualified  persons  to  complete  the 
panel."  The  last  sentence  directs  the  sheriff,  upon  the. 
order  of  the  court,  to  fill  the  panel  when  the  number 
thereof  is  reduced  for  any  cause  at  the  time  of  the  draw- 
ing of  the  jurors  or  afterwards.  This  is  a  positive  and 
plain  direction,  which  we  think  will  admit  of  no  other 
interpretation.  Some  doubt  on  this  point  possibly  may 
arise,  in  view  of  the  fact  that  the  word  *' panel"  in 
the  first  sentence  of  the  section  is  applied  to  the  whole 
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number  of  jurors  summoned.  But  in  the  other  sen- 
tences the  word  is  used  twice,  and  is  applied  to  the 
jurors  selected  by  the  clerk  by  lot.  The  word,  being 
applied  to  both,  must  be  held  to  mean  the  one.  or  the 
other,  according  to  the  connection  in  which  it  is  used. 
It  is  applied  in  the  last  two  sentences  to  the  selected 
jurors,  and,  under  the  plain  language  of  the  section,  a 
vacancy  in  their  number,  or  the  place  of  one  excused,  is 
to  be  filled  by  the  sheriflf.  We  think  the  district  court 
rightly  overruled  the  motion  to  set  aside  the  indictment. 
II.  The  indictment  alleges  that  the  nuisance  was 
kept  in  a  three-story  brick  building.  Tl^e  defendant 
2.  LiquoB  nai-  iHsists  that  the  proof  varies  from  this  allega- 
ta^ment:  *^^^»  ^^  ^'^^^  ^^  shows  the  uuisauce  was 
de^h^onof  maintained  in  a  one-story  addition  to  a 
raiCnoe.  threc-story  building,  and  that  defendant's 
mother  occupied  the  three-story  part  of  the  building. 
But  the  evidence  shows  that  the  room  in  which  the 
*  liquors  werekdpt  has  a  door  into  the  other  part  of  the 
house  occupied  by  the  mother,  and  is  used  in  common 
by  both  as  a  kitchen.  The  three-story  part  or  the  first 
floor  is  used  by  the  mother  as  a  cigar-stand  and  restau- 
rant. It  appears  to  us  that  the  evidence  supports  the 
conclusion  that  the  three-story  part  of  the  house,  as  well 
as  thfe  one-story  part,  was  used  in  maintaining  the  nui- 
sance ;  inasmuch  as  customers  passed  through  the  three- 
story  part  to  reach  the  little  room  in  which  the  liquors 
were  kept.  No  other  questions  arise  in  the  case.  The 
judgment  of  the  district  court  is  Affirmed. 

Robinson,  J.,  ( dissenting.) — I  am  unable  to  assent 
to  the  construction  which  the  foregoing  opinion  places 
upon  section  4256  of  the  Code,  as  amended.  It  was  said 
in  Noble  v.  Slate^  1  G.  Greene,  330,  that  ''the  intention 
of  the  legislature  is  the  leading,  and  indeed  the  only, 
object  to  be  inquired  into  by  a  court  in  construing  legis- 
lative enactments.  *  *  *  Where  the  object  of  the 
law-makers  may  be  collected  from  prior  existing  laws, 
and  from  the  expressed  language  of  many  other  sections, 
*     *      *     we  may  be  justified  in  giving  a  construction 


144  SUPREME  COURT  OF  IOWA, 

The  State  v.  Gurlagh. 

contrary  to  the  literal  applications  of  the  words.  It 
frequently  becomes  the  duty  of  courts,  in  giving  effect 
to  the  manifest  intention  of  a  statute,  to  restrain, 
enlarge,  or  qualify  the  ordinary  and  literal  meaning  of 
the  words  used."  In  Williams  v.  Poor^  66  Iowa,  414, 
the  court  said:  ''  The  real  intent  of  a  statute,  if  it  can 
with  reasonable  certainty  be  ascertained,  will  prevail 
over  the  literal  sense  of  the  words  employed."  The 
rule  of  construction  announced  in  those  cases  has  been 
frequently  approved.  CrdbeU  v.  Wapello  Coal  Co.^  68 
Iowa,  763 ;  Dilger  v.  Palmer^  60  Iowa,  13Q ;  SLaie  v. 
Sherman^  46  Iowa,  420 ;  7\i,lly  v.  Beaiibien^  10  Iowa, 
188.  See,  also,  Sedg.  St.  &  Const.  Law,  194-197,  325. 
Courts  have  carried  the  rule  bo  far  as  to  give  to  words  a 
meaning  contrary  to  that  usually  applied  to  them. 
Williams  v.  Poor,  66  Iowa,  416,  and  cases  therein  cited  ; 
OUrogge  v.  Schvite,  61  Iowa,  280 ;  Sedg.  St.  &  Const. 
Law,  264.  In  order  to  ascertain  the  legislative  intent, 
it  is  proi>er  to  consider  the  statute  as  a  whole,  together 
with  other  statutes  relating  to  the  same  subject,  ante* 
cedent  and  contemporaneous  legislation,  the  defect  which 
the  statute  was  designed  to  supply,  and  tl^e  remedy 
which  it  was  designed  to  give.  Woods  v.  MainSj  1  G. 
Greene,  292  ;  Haskel  v.  City  of  Burlington,  30  Iowa,  233 ; 
Stephens  V.  D.  &  St.  P.  Ry.  Co.,  36  Iowa,  328;  Sedg. 
St.  &  Const.  Law,  326.  By  an  examination  of  the  stat- 
utes in  force  prior  to  the  enactment  of  chapter  42  of  the 
Acts  of  the  Twenty-First  General  Assembly,  we  find  that 
the  provisions  relating  to  grand  juries  were  designed  to 
secure  impartial  jurors,  and  to  prevent  their  selection 
by  improi)er  or  interested  i)ersons.  In  each  county  a 
jury-list  of  seventy-five  qualified  persons  was  prepared 
each  year.  Every  election  precinct  furnished  its  due 
proportion  of  this  list.  From  this  list  fifteen  persons 
were  selected  by  lot,  the  auditor,  clerk  and  sheriff 
cooperating  to  prevent  mistakes  and  secure  an  impartial 
drawing ;  and  the  persons  so  selected  were  designed  to 
constitute  the  grand  jury  for  the  ensuing  year.  But  it 
was  found  that  in  many  cases  some  of  the  persons  so 
selected  could  not  attend,  or  were  excused  from  service. 


iMBr 


OCTOBER  TERM,  1888.  •    145 

The  State  ▼.  Gurlagh. 

and  that  their  places  had  to  be  tilled  by  persons  selected 
by  the  sheriff,  for  the  reason  that  only  the  number 
required  to  constitute  a  grand  jury  was  originally  drawn, 
leaving  no  reserve  from  which  to  draw  to  fill  vacancies. 
Since  no  indictment  could  be  found  without  the  concur- 
rence of  twelve  jurors,  it  sometimes  happened  that  it  was 
within  the  power  of  the  sheriff  to  prevent  the  finding  of 
an  indictment  in  a  given  case  or  class  of  cases,  by  filling 
the  panel  with  persons  whose  opinions  or  sympathies 
would  lead  them  to  oppose  such  action.  In  other  cases 
it  would  be  within  his  power  to  unduly  influence  the 
finding  of  an  indictment  by  filling  the  panel  vnth  per- 
sons who  would  be  apt  to  favor  it.  These  are  matters 
of  common  knowledge.  It  is  manifest  that  it  was  for 
the  good  of  the  public,  and  for  the  protection  of  the 
sheriff,  that  these  powers  should  be  taken  away  so  far 
as  was  practicable.  In  my  opinion,  chapter  42  of  the 
Acts  of  the  Twenty- First  General  Assembly,  was  in  part 
designed  to  accomplish  that  object.  Its  second  section 
provides  that  not  more  than  one  grand  juror  should  be 
drawn  from  any  one  township,  excepting  in  cases  where 
the  number  of  persons  to  be  drawn  was  greater  than  the 
number  of  townships  from  which  they  were  to  be  taken. 
No  doubt  one  purpose  of  this  provision  was  to  secure 
juries  which  should  be  independent  of  local  prejudices 
and  influences.  The  act  under  consideration  reduces 
the  number  of  persons  required  to  constitute  a  grand 
jury,  and  provides  that,  when  it  is  to  consist  of  seven 
jurors,  twelve  shall  be  drawn,  and,  where  it  is  to  consist 
of  but  five,  eight  shall  be  drawn.  When  the  grand 
jury  is  composed  of  seven  members,  an  indictment  can- 
not be  found  without  the  concurrence  of  five ;  and, 
when  it  is  composed  of  five,  four  must  concur.  The 
real  question  to  determine  is  the  purpose  for  which 
the  extra  jurors  are  drawn.  The  foregoing  opinion 
holds,  in  effect,  that  they  are  drawn  to  secure  the 
attendance  of  not  less  than  the  number  of  jurors  fixed 
by  law  for  the  panel,  and  that  all  in  excess  of  that 
number  may  be  dismissed  before  a  single  juror  has  been 
Vol.  76—10 
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accepted  ;  for  it  will  be  observed  that  the  sheriff  is  not 
required  by  the  statute  to  summon  any  of  the  jurors 
drawn  by  the  clerk.  It  is  true  he  did,  as  in  this  case  ; 
but  it  was  his  right  to  summon  any  other  qualified  per- 
son. But  there  is  as  much  reason  to  require  a  vacancy, 
caused  by  excusing  a  juror,  to  be  filled  by  lot,  as  there 
is  for  requiring  a  vacancy  caused  by  the  failure  of  a 
juror  to  attend  to  be  so  filled.  Hence  a  construction 
which  would  apply  different  rules  to  the  two  classes  of 
cases  should  be  avoided,  if  practicable.  The  only  substan- 
tial change  in  section  4266  of  the  Code,  made  by  chapter 
42  of  the  Acts  of  the  Twenty-First  General  Assembly,  is 
included  in  the  following  provisions :  ^^  From  the  num- 
ber of  jurors  thus  summoned  and  appearing  the  clerk 
shall  select,  by  lot,  the  required  number.  If  more 
grand  jurors  have  appeared  than  the  number  required 
to  fill  the  panel,  the  remaining  number  shall  be  dis- 
charged for  the  term."  The  first  of  these  provisions  is 
so  far  incomplete  as  to  require  the  aid  of  construction 
to  determine  its  meaning.  What  is  the  ^'  required  num- 
ber "  the  clerk  is  to  select  by  lot !  To  me  it  seems  evi- 
dent that  it  is  the  number  required  to  complete  the 
grand  jury,  and  who  are  actually  accepted  for  that  pur> 
pose.  This  view  is  confirmed  by  the  remaining  provis- 
ions of  the  amendment,  which  requires  the  discharge  of 
those  grand  jurors  who  have  appeared,  but  are  not 
required  to  fill  the  panel.  The  panel  cannot  be  said  to 
be  filled,  within  the  meaning  of  the  statute,  until  all  the 
jurors  required  by  law  have  been  accepted.  Hence 
if  seven  jurors  are  required  and  selected  by  the 
clerk,  but  one  of  them  is  excused,  the  panel  is  nbt  filled, 
and  the  required  number  of  jurors  has  not  been  drawn. 
The  opinion  of  the  majority  seems  to  be  based  upon  the 
last  provision  of  section  4256  aforesaid,  as  amended. 
But  that  provision  was  in  substance  boutained  in  the 
section  before  it  was  amended ;  hence,  if  it  is  inconsist- 
ent with  the  amendment,  it  is  modified  by  it.  But  it 
seems  to  me  to  be  in  entire  harmony  with  the  amend- 
ment, and  to  be  designed  to  authorize  the  sheriff  to  fill 
the  panel  only  after  the  clerk  has  exhausted  the  list  of 
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jurors  who  were  originally  drawn,  and  who  have 
appeared.  In  my  opinion  this  constrnction  is  fally 
anthorised  by  the  language  of  the  section  as  amended, 
and  would  carry  into  effect  the  evident  intention  of  the 
general  assembly. 

SsETEBS,  C.  J.,  concurs  in  this  dissent. 


The  State  y.  Shinner  et  al.  [w^^^^ 

176    147 

Criminal  Iaw  :  tbial  :  assibtanck  to  pbosecutino  attornst.  It  is  l*^  ^ 
within  the  discretion  of  the  trial  court  to  allow  another  attorney 
who  IB  not  a  deputy  of  the  oounty  attorney,  and  who  is  not 
emplojed  by  the  county  8aperyison»  to  assist  the  coanty  attorney 
in  the  prosecation  of  an  indictment,  without  regard  to  the  offense 
charged ;  and  the  exercise  of  such  discretion  will  not  be  interfered 
with  on  appeal  where  no  abuse  is  shown  by  the  record. 

Appeal   /ram    Tama   District    Court. — Hon.    L.    Q. 

KiNNE,  Judge 

Filed,  October  30,  1888. 

The  defendants — three  in  number — were  indicted 
for  an  assault  with  the  intent  to  inflict  a  great  bodily 
injury.  Two  of  them  were  convicted ;  the  other  was 
acquitted.  The  defendants  convicted  appeal  to  this 
court. 

Stivers  <ft  Strang^  for  appellants. 

/.  -R.  CaldweUj  County  Attorney,  for  the  State. 

Beck,  J. — I.  The  indictment  was  assailed  by 
demurrer  in  the  court  below,  on  the  alleged  ground  that 
it  &iled  to  show  by  proper  allegations  the  X)erson 
intended  to  be  injured  by  the  assault.  The  objection  is 
renewed  in  more  than  one  instruction  asked  by  defend- 
ants, wherein  the  jury  are  asked  to  be  directed  that 
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defendants  could  not  be  convicted  for  an  assault  with 
intent  to  inflict  a  great  bodily  injury  for  the  same 
reason.  The  demurrer  and  objection  were  rightly  over- 
ruled, for  the  reason  that  the  alleged  fact  upon  which 
they  are  based  is  not  shown  by  the  record.  On  the  con- 
trary the  indictment  does  allege,  in  language  sufficiently 
plain,  the  name  of  the  person  injured.  The  obvious 
meaning  of  the  language  of  the  indictment  permits  no 
uncertainty  on  the  point  when  it  is  considered  under 
the  rule  of  Code,  section  4306. 

II.  The  district  court  permitted  an  attorney  to 
appear  in  the  case,  and  assist  the  county  attorney.  The 
defendants  objected  to  his  taking  part  in  the  prosecution 
of  the  case  on  these  grounds.  The  crime  charged  is  not 
a  felony.  The  attorney  is  not  county  attorney,  nor  a 
deputy  of  that  officer,  nor  is  he  employed  by  the  super- 
visors ;  and  he  is  interested  in  a  civil  action  against 
defendants,  growing  out  of  the  charge  alleged  in  the 
indictment.  In  a  proper  case,  the  court  may  permit  an 
attorney  to  assist  in  the  prosecution  of  an  indictment 
without  regard  to  the  offense  charged,  even  though  he 
be  not  employed  by  the  supervisors  and  is  not  a  deputy 
of  the  county  attorney.  The  court,  in  the  exercise  of 
its  discretion,  may  in  this  way  provide  for  the  proper 
prosecution  of  one  indicted.  Of  course,  sound  discretion 
is  to  be  exercised,  in  view  of  all  the  facts  in  the  case,  and 
will  not  be  interfered  with  on  appeal,  unless  it  is  slxown 
to  have  been  abused.  But  we  have  not  the  facts  before 
us,  and  therefore  cannot  say  that  the  case  was  not  a 
proper  one  for  the  exercise  of  such  discretion,  or  that 
in  its  exercise  it  was  abused  by  the  court  below.  If  it 
be  conceded  that  the  facts  exist  on  which  defendants' 
objections  are  based,  they  were  rightly  overruled ;  for 
the  facts  did  not  authorize  the  action  of  the  court  asked 
by  the  defendants.  Other  objections  are  urged  by 
counsel  in  their  printed  argument ;  but  as  they  are  all 
based  upon  the  matters  noticed  by  us  and  held  insuffi- 
cient, they  need  not  be  separately  discussed.  In  our 
opinion  the  judgment  of  the  district  court  ought  to  be 

Affirmed. 
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The  State  v.  Terrill, 

Criminal  I«aw :  enticino  and  ooNCEALiNa  woman  for  prostitution  : 
INDICTMENT:  DUPUCITY.  Under  section  4016  of  the  Code,  as 
amended  by  section  3,  chapter  143,  Laws  of  1884,  the  inveigling  or 
enticing  of  a  female  before  reputed  virtuous  to  a  house  of  ill-fame 
constitutes  one  offense,  and  to  knowingly  conceal  or  assist  or  abet 
in  concealing  such  female  so  deluded  or  enticed,  for  the  purpose 
of  prostitation  or  lewdness,  constitutes  another  offense ;  and  where 
in  some  of  the  counts  of  an  indictment  one  offense  is  charged,  and 
in  other  counts  the  other  is  charged,  and  in  another  count  both  are 
charged,  and  the  verdict  is  "  guilty  as  charged  in  the  indictment," 
with  nothing  in  the  record  to  show  what  count  or  counts  the  jury 
found  to  be  sustained,  held  that  it  was  error  to  overrule  a  motion 
in  arrest  of  judgment. 

Appeal  /ram    Dallas   District   Court. — Hon.    J.   H. 

Henderson,  Judge. 

Piled,  October  31, 1888. 

Defendant  appeals  from  the  judgment  of  the  dis- 
trict court  which  requires  him  to  be  imprisoned  in  the 
penitentiary  at  Fort  Madison  for  the  ter  m  of  four  years. 
The  facts  are  stated  in  the  opinion. 

Edmund  Nichols^  for  appellant. 

A,  J.  Baker ^  Attorney  General,  for  the  State. 

Robinson,  J. — The  indictment  on  which  defendant 
was  tried  contains  five  counts,  the  first  of  which  is  as 
follows :  "  The  grand  jury  of  the  county  of  Dallas,  in 
the  name  and  by  the  authority  of  the  state  of  Iowa, 
accuse  Edward  Terrill  of  the  crime  of  inveigling  and 
enticing  a  virtuous  female  to  a  house  of  ill-fame,  and 
knowingly  aiding  and  abetting  in  concealing  said 
female  so  deluded  for  the  purpose  of  prostitution  and 
lewdness,     committed   as  follows :     The  said    Edward 
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Terrill  on  the  tenth  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-eight,  in 
the  county  aforesaid,  said  Edward  Terrill,,  on  the  said 
tenth  day  of  January,  1888,  at  the  city  of  Perry,  in  said 
county  and  state,  one  Emma  Aeck,  a  virtuous  female  then 
and  there  being,  did  inveigle  and  entice  away  to  a  house 
of  ill-fame  for  the  purpose  of  prostitution  and  lewdness  ; 
and  on  said  tenth  day  of  January,  1888,  said  Edward 
Terrill  did  knowingly  aid  and  abet  in  concealing  said 
Emma  Aeck,  so  deluded  and  enticed  away,  for  the  pur- 
pose of  prostitution  and  lewdness,  contrary  to  and  in 
violation  of  the  statutes  of  th  e  state  of  Iowa.  The  crime 
charged  in  this  count  of  this  indictment  is  the  same  offense 
as  is  charged  in  counts  two,  three,  four  and  five  thereof." 
The  indictment  was  evidently  designed  to  charge  an 
offense  under  section  4016  of  the  Code,  as  amended  by 
section  2,  chapter  142,  Acts  Twentieth  General  Assembly, 
which  reads  as  follows :  ^'  Section  4016.  If  any  person 
entice  back  into  a  life  of  shame  any  person  who  has  here- 
tofore been  guilty  of  the  crime  of  prostitution,  or  who 
shall  inveigle  or  entice  any  female  before  reputed  virtuous 
to  a  house  of  ill-fame,  or  knowingly  conceal  or  assist  or 
abet  in  concealing  such  female  so  deluded  or  enticed  for 
the  purpose  of  prostitution  or  lewd  ness,  he  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  not  less  than 
three  nor  more  than  ten  years."  It  is  insisted  by  appel- 
lant that  the  indictment  is  bad  for  duplicity,  in  that  it 
charges  two  distinct  crimes,  and  not  a  compound  offense 
within  the  meaning  of  section  4300  of  the  Code.  The 
offenses  contemplated  by  that  section  are  those  which 
are  committed  by  the  doing  of  a  single  act,  or  a  series  of 
acts,  which  constituted  but  one  transaction.  Under  sec- 
tion 4016  of  the  Code,  as  amended,  the  inveigling  or 
enticing  of  a  female  before  reputed  virtuous  to  a  house 
of  ill-fame  constitutes  a  complete  offense,  and  to  know- 
ingly conceal  or  assist  or  abet  in  concealing  such  female, 
so  deluded  or  enticed  for  the  purpose  of  prostitution  or 
lewdness,  constitutes  another.  The  two  offenses  may  be 
committed  by  the  same  person,  in  connection  with  the 
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same  female  ;  but  they  may  also  be  committed  by  dif- 
ferent persons,  withont  concert  of  action.  The  second 
eonnt  of  the  indictment  charges  the  commission  of  the 
offense  first  named.  The  third  and  fourth  counts  seemed 
designed  to  charge  the  commission  of  the  second  offense, 
while  the  fifth  count  charges  both.  The  jury  found 
the  defendant  *' guilty  as  charged  in  the  indictment," 
and  there  is  nothing  in  the  record  to  show  what  count 
or  counts  the  jury  found  to  be  sustained.  We  conclude 
that  the  district  court  err  ed  in  not  sustaining  defend- 
ant's motion  in  arrest  of  judgment.  The  judgment  is 
therefore 

Rev  £R6£d. 
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Statute  of  Frauds:  fbomisb  to  pay  for    goods  deuvered   to 

ANOTHER.    If  any  credit  at  all  is  given  to  the  party  to  whom  goods    J^    I5ii 

are  deUTered,  the  parol  promise  of  another  party  to  pay  for  them 1 

must  be  in  writing  in  order  to  be  of  any  validity.  But  in  this  case, 
where  the  party  obtaining  the  goods  from  plaintiffs  gave  them  a 
writing  authorizing  defendants  to  pay  for  the  goods  out  of  moneys 
which  would  be  due  from  defendants  to  him  on  a  contract  in  the 
execution  of  which  the  goods  were  to  be  used,  to  which  arrange- 
ment defendants  orally  agreed,  held,  in  view  of  the  evidence  (for 
which  see  opinion),  that  no  credit  at  all  was  extended  to  the  person 
obtaining  the  goods,  though  they  were  charged  to  him  in  the  books 
of  plaintiffs,  and  though  the  writing  given  by  him  to  plaintiffs 
began  with  the  words  **  For  the  consideration  of  obtaining  credit ;  ** 
and  that  defendants'  agreement  to  pay  for  them  was  not  within  the 
statute  oi  frauds,  and  was  binding  on  them. 

Appeal  from  Lee  District  Court — Hon.  J.  M.  Casey, 

Judge. 

Filed,  December  18,  1888. 

AcTioK  at  law  to  recover  upon  an  account  for  mer- 
chandise. There  was  a  trial  to  the  court  without  a  jury, 
and  judgment  was  rendered  for  the  plaintiffs  for  the 
amount  claimed.    Defendants  appeal. 
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Anderson  <fe  DaviSy  for  appellants. 

Newman  &  Blake^  for  appellees. 

RoTHROCK,  J. — In  1887  the  defendants,  as  contrac- 
tors, built  the  substructure  of  a  railroad  bridge  across 
the  Mississippi  river,  at  the  city  of  Fort  Madison,  for 
the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company. 
On  the  twenty-first  day  of  March,  1887,  they  entered 
into  a  written  contract  with  one  T.  A.  Clark,  by  which 
Clark  bound  himself  to  quarry  and  deliver  to  the  defend- 
ants a  large  quantity  of  stone,  to  be  used  in  constructing 
said  bridge.  The  evidence  shows  quite  satisfactorily 
that  Clark  was  without  means  or  credit,  and  that  his 
only  resource  for  carrying  on  the  work  was  the  antici- 
pated payments  to  be  thereafter  m  ade  therefor  by  the 
defendants.  He  required  supplies  for  his  employes,  and 
the  place  where  the  stone  was  to  be  quarried  was  so 
situated  that  it  was  necessary  that  he  should  be  provided 
with  tents,  bedding,  and  a  complete  outfit  for  camping 
near  the  work.  The  plaintiffs  were  merchants  at  Fort 
Madison,  engaged  in  selling  groceries,  provisions,  etc. 
There  is  evidence  in  the  case  tending  to  show  that  one 
Willard,  who  was  managing  superintendent  of  the 
defendants,  introduced  Clark  to  the  plaintiffs,  and  stated 
to  them  that  it  would  be  necessary  for  Clark  to  have 
supplies  to  carry  on  and  perform  his  contract,  and  that 
plaintiffs  declined  to  furnish  supplies  on  credit,  unless 
the  defendants  would  assume  payment  therefor ;  that 
plaintiffs  and  Clark  had  a  conference  upon  the  subject 
with  Willard,  at  which  it  was  agreed  that  the  defend- 
ants would  be  responsible  for  the  payment  of  such  outfit 
and  supplies  as  plaintiffs  might  furnish  to  Clark ;  and 
Willard  suggested  that  the  plaintiffs  and  Clark  should 
enter  into  a  written  contract,  by  which  the  plaintiffs 
should  retain  the  title  to  the  camping  outfit  which  they 
were  to  furnish  to  Clark.  In  accord  with  this  sugges- 
tion, the  plaintiffs  and  Clark  entered  into  a  written 
agreement,  in  these  words : 
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'*  Fort  Madison,  Iowa,  March  24,  1887. 
"For  the  consideration  of  obtaining  credit  for  the 
necessary  supplies  of  provisions  and  groceries,  camp 
outfit,  consisting  of  four  tents,  cooking  utensils,  con- 
sisting of  stove  and  outfit,  etc.,  necessary  to  carry  on 
my  contract  with  Sooysmith  &  Co. ,  of  quarrying  rock 
opposite  this  city,  I  hereby  authorize  and  empower  the 
said  Sooysmith  &  Co.  to  retain  and  pay  over  to  the  said 
firm  of  Benbow  &  Benbow  all  money  which  shall  become 
due  for  boarding  men  on  the  works  for  which  camp  outfit 
is  furnished,  and  to  deduct  same  from  the  wages  of  my 
employes,  and  pay  over  to  the  above  firm  ;  and  further 
order  the  said  Sooysmith  &  Co.  to  retain  over  a  per  cent,  of 
the  gross  earnings  of  my  contract  necessary  to  pay  all  their 
bills  in  full  to  the  date  of  May  20,  1887 ;  and  it  is  further 
understood  and  agreed  that  the  aforesaid  firm  of  Benbow 
&  Benbow  are  to  retain  full  ownership  and  title  of  the 
entire  outfit  furnished,  of  tents  and  all  camp  utensils 
furnished,  until  their  bills  shall  be  paid  in  full ;  and  it 
is  agreed,  before  a  final  settlement  is  made,  at  the  close 
of  the  contract  between  the  aforesaid  fi  rm  of  Sooysmith 
&  Co.  and  I,  Terrence  A.  Clark,  that  they  shall  pay  in 
full  all  the  bills  of  Benbow  &  Benbow  against  me. 

*'T.  A.  Clark,  Contractor." 

The  evidence  further  tended  to  show  that  this  con- 
tract was  taken  by  plaintiffs  and  Clark  to  Willard,  who 
examined  the  same,  and  stated  t  hat  it  was  all  right,  and 
directed  that  it  be  taken  and  deposited  in  defendants' 
office,  in  Fort  Madison,  which  was  done.  The  supplies 
and  camping  outfit  were  f  urnis  hed  by  plaintiffs  in  pur- 
suance of  this  arrangement,  and  monthly  statements  of 
account  were  furnished,  and  Clark  drew  orders  on 
defendants  in  payment.  All  of  these  orders  were  paid 
by  defendants  but  the  last  two.  Before  the  orders  in 
dispute  were  drawn  and  presented,  Clark  had  become 
insolvent,  being  largely  in  debt  to  the  defendants.  The 
defendants  commenced  an  action  against  him  in  the 
state  of  Illinois,  where  the  quarry  and  camp  were 
situated,  and  obtained  judgment  against  him,  and  seized 
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the  camping  outfit  (which  was  much  deteriorated  in 
yalae  by  use)  and  sold  it  on  execution,  and  applied  it  on 
their  judgment.  The  defense  relied  upon  by  the  defend- 
ants was  that  the  plaintiffs'  action  could  not  be  main- 
tained, because  the  contract  upon  which  they  sought 
recovery  was  within  the  statute  of  frauds,  as  being  a 
parol  promise  to  answer  for  the  debt  of  another.  We 
have  stated  certain  facts  which  there  was  evidence  tend- 
ing to  prove.  These  facts  were  found  by  the  court  to 
have  been  established,  and  as  this  is  a  law  action,  it  is 
suflBicient  to  say  that  the  judgment  of  the  court,  so  far 
as  it  is  dependent  on  said  facts,  cannot  be  disturbed. 

The  contention  of  counsel  for  defendants  is  that 
under  the  facts  in  the  case  the  contract  is  clearly  within 
the  statute,  because  the  sole  credit  was  not  given  to  the 
defendants.  In  other  words,  it  is  claimed  that  the 
written  contract  between  plaintiffs  and  Clark  plainly 
shows  that  credit  was  extended  to  Clark.  It  is 
undoubtedly  a  correct  proposition  of  law  that,  in  case  of 
the  sale  of  property,  if  any  credit  at  all  be  given  to  the 
party  to  whom  the  goods  are  delivered,  the  parol  promise 
of  the  party  sought  to  be  charged  is  collateral,  and  must 
be  in  writing.  Such  is  the  uniform  rule.  See  Browne, 
St.  Frauds,  sec.  197,  and  cases  there  cited.  Counsel  for 
appellants  have  cited  these  and  other  cases,  and  made 
copious  extracts  from  them.  We  need  not  further 
allude  to  them.  The  principle  is  so  well  established  as 
to  require  no  more  than  its  mere  statement.  But  it  is 
contended  in  behalf  of  the  plaintiffs  that  no  credit  was 
extended  to  Clark,  and  we  think  that  the  court  was 
warranted  in  finding,  from  the  facts  and  circumstances 
proper  to  be  taken  into  consideration  in  determining  the 
question,  that  the  claim  of  the  plaintiffs  must  be 
sustained.  It  is  true  that  in  the  written  contract, 
signed  by  Clark,  which  is  set  out  above,  it  is  stated  that 
it  is  ^^  for  the  consideration  of  obtaining  credit  for  the 
necessary  supplies,"  etc.  Now,  if  it  had  stated  that  it 
was  for  the  purpose  of  obtaining  credit  of  Benbow  & 
Benbow,  it  would  have  shown  unmistakably  that  credit 
was  given  by  the  plaintiffs  to  Clark.    But  it  does  not  so 
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State,  and  all  the  facts  and  oircamstances  sarronnding 
the  parties  show  that  the  plaintiffs  did  not  at  any  time 
intend  to  credit  Clark,  but  that  they  regarded  the 
defendants  as  solely  liable  to  them.  Stress  is  also  laid 
npon  the  words  at  the  close  of  the  contract,  where  the 
bills  of  goods  t  i  be  famished  are  designated  as  bills  of 
the  plaintiffs  against  Clark.  This  expression  is  also 
entirely  consistent  with  a  valid  contract  with  the 
defendants.  The  words  do  not  necessarily  import  that 
credit  was  extended  to  Clark.  It  is  to  be  remembered 
that  in  a  certain  sense  the  bills  were  against  Clark ;  that 
is,  they  were  made  oat  and  presented  to  Clark,  and  he 
drew  orders  upon  the  defendants  for  their  payment. 
The  goods,  as  they  were  delivered  to  Clark,  were 
entered  upon  the  books  of  plaintiffs  as  charges  against 
him.  This  is  usually  regarded  as  a  strong  circumstance 
showing  an  intention  to  credit  the  party  to  whom  the 
charges  are  made.  But  this  is  fully  explained  by 
evidence  to  the  effect  that,  as  the  plaintiffs  had  a  run- 
ning account  against  the  defendants  for  other  matters, 
these  charges  were  made  in  the  name  of  Clark,  for  con- 
venience in  making  out  the  claim  for  goods  furnished 
to  him  under  the  contract  with  defendants.  All  of  the 
evidence  in  the  case  tends  to  but  one  conclusion,  which 
is  that  Clark  had  no  financial  standing  and  no  credit, 
and  that,  in  order  to  carry  on  the  work,  it  was  necessary 
that  the  defendants  should  extend  their  credit  for  the 
necessary  supplies.  Clark 's  want  of  responsibility  was 
well  known  to  all  the  parties,  and  we  t^ink  the  evidence 
fally  sustains  the  finding  of  the  court  that  credit  was 
extended  by  the  plaintiffs  to  the  defendants  alone.  This 
is  the  question  in  the  case  which  determines  the  rights 
of  the  parties,  and  we  need  discuss  no  other. 

Affibmeb 
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DoRGAN  V.  Granger,  Jadge. 


76  166        Contempt:  procedubs:  evidence  not  filed.    A  commitment  for 

contempt  based  upon  facts  not  within  the  knowledge  of  the  court, 
{133   ^  ^^^  proved  by  the  testimony  of  others,  is  void,  unless  the  evidence 

133   46^  {q  reduced  to  writing  and  filed  and  made  of  record,  as  required  by 

section  8497  of  the  Code,  before  the  order  of  commitment  is  made. 
And  in  this  case,  where  the  evidence  was  taken  down  by  the  short* 
hand  reporter,  but  his  notes  were  never  filed,  but  some  weeks  later 
a  translation  was  filed,  not  for  the  purpose  of  remaining  of  record 
in  the  district  court,  but  for  use  in  this  court,  ?ield  that  the  order  of 
coDunitment  was  of  no  effect,  and  that  the  party  committed 
should  be  discharged.  (Compare  Lute  v.  Aylstoorth,  66  Iowa,  683, 
and  Goetz  v,  Stutsman,  78  Iowa,  694.) 

Certiorari  to  Chickasaw  Circuit  Court. — Hon;  C.   T. 

Granger,  Judge. 

Piled,  December  18,  1888. 

This  is  a  certiorari  proceeding  to  test  the  validity 
of  an  order  for  the  punishment  of  an  alleged  contempt 
of  court. 

A.  C.  BoylaUj  for  plaintiff. 

A.  J.  Baker^  Attorney  General,  for  defendant. 

Robinson,  J. — On  the  twenty-fifth  day  of  March, 
1885,  in  an  action  then  pending  in  the  Chickasaw  circuit 
court,  a  decree  was  rendered  against  the  plaintiff  in  this 
proceeding,  perpetually  enjoining  him  from  maintaining 
a  certain  room  for  the  illegal  sale  of  intoxicating  liquors, 
and  from  selling  therein  intoxicating  liquors  contrary  to 
law.  On  the  twenty-fifth  day  of  June,  1888,  he  had  a 
hearing  before  defendant  on  a  charge  of  having  violated 
said  injunction.  The  alleged  violation  not  being  within 
the  knowledge  of  the  court,  parol  evidence  was  taken  to 
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sustain  and  resist  the  charge.  On  the  next  day  the  fol- 
lowing order  was  made,  to-wit :  *'And  now,  on  the 
twenty-sixth  of  June,  1888,  being  advised  in  the  prem- 
ises, tiie  defendant  is  ad j  ndged  in  contempt  of  court  for 
the  violation  of  said  injunction  (in  this  I  do  not  find 
that  the  defendant  has  violated  the  injunction  except 
in  the  sale  of  bottled  beer,  as  stated  in  the  evidence), 
and  it  is  ordered  and  adjudged  that  the  defendant  be 
committed  to  the  jail  of  Bremer  county,  at  hard  labor, 
for  a  period  of  three  months,  and  a  warrant  of  commit- 
ment to  issue  therefor."  The  defendant  excepts  to  the 
finding,  order  and  judgment. 

I.  It  is  coi\tended  on  the  part  of  plainti£F  that  the 
order  of  commitment  was  illegal,  for  the  reason  that  the 
parol  evidence  on  which  it  was  founded  was  not  made  a 
part  of  the  record,  as  required  by  law.  The  certificate 
of  the  defendant,  appended  to  the  transcript  returned  by 
him,  states  that  ^^the  foregoing  is  a  full  and  complete 
transcript  of  the  records  and  proceedings  in  said  cause, 
including  all  the  testimony  or  evidence  taken  on  the 
hearing,  which  was  taken  in  writing,  and  filed  and  pre- 
served." It  is  dated  the  third  day  of  September,  1888. 
It  is  made  to  appear  that  the  parol  evidence  was  taken 
down  in  short-hand  at  the  hearing,  but  that  the  short- 
hand reporter's  notes  were  never  filed ;  that  on  the  eighth 
day  of  August)  1888,  a  translation  of  these  notes  was 
presented  to  the  proper  clerk,  and  marked  by  him 
"filed,"  and  at  once  taken  away  for  the  use  of  the 
defendant,  and  that  the  translation  so  filed  is  the  trans- 
cript included  in  the  returns  of  defendant.  The  certifi- 
cate of  defendant  shows  that  it  is  not  a  part  of  the  record, 
but  a  transcript  therefrom.  This  is  now  a  part  of  the 
record  of  this  case  in  this  court,  and  cannot  be  consid- 
ered a  part  of  the  record  in  the  district  court.  It  thus 
appears  that  when  the  order  of  commitment  was  made 
the  evidence  was  not  of  record ;  that  there  was  no 
attempt  to  make  it  of  record  for  six  weeks  ;  that  a  trans- 
lation of  the  short- hand  reporter's  notes  was  then  filed, 
but  not  for  the  purpose  of  having  it  remain  of  record  in 
the  district  court ;  and  that  it  has  not  been  among  the 
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records  of  that  court  since  that  time,  bat  has  been 
among  the  records  of  this  court  since  the  sixth  day  of 
September,  1888.  This  court  has  rei)eatedly  held  that 
the  order  of  commitment  is  invalid  unless  the  require- 
ments of  section  3497  of  the  Code  are  met.  LtUz  v. 
Aylesworthy  66  Iowa,  632,  and  cases  therein  cited.  It 
was  held  in  Ooetz  v.  Stvisman^  73  Iowa,  694,  that  the 
filing  of  the  short-hand  reporter's  notes  of  the  evidence, 
when  followed  by  the  filing  of  a  translation  thereof, 
would  be  a  sufficient  compliance  with  the  statute.  In 
that  case  the  record  before  us  justified  the  conclusion 
that  the  reporter's  notes,  with  a  certificate  of  the  judge 
attached,  was  on  file  when  the  order  was  made.  But  in 
this  case  it  is  shown  that  such  notes  were  never  filed, 
and  it  does  not  appear  that  they  were  ever  certified  by 
the  judge.  The  statute  requires  the  filing  and  preserva- 
tion of  the  evidence,  not  alone  for  the  benefit  of  the 
public,  but  for  the  protection  of  the  person  adjudged  to 
be  in  contempt.  In  case  the  order  of  punishment  is 
illegal,  it  is  important  that  the  record  shall  disclose  the 
fact,  and  afford  means  for  a  speedy  correction.  We  do 
not  determine  that  defendant  had  the  right  to  withdraw 
permanently  any  portion  of  the  record  of  the  district 
court.  If  the  transcript  was  filed  for  the  purpose  of 
making  it  a  part  of  the  record,  it  could  not  be  so  with- 
drawn, but  it  does  not  appear  that  it  was  filed  for  that 
purpose.  If  it  be  conceded  that  it  was,  still  we  think 
it  was  not  sufficient,  because  filed  too  late.  If  the  evi- 
dence can  be  withheld  for  six  weeks,  we  do  not  know 
why  it  may  not  be  for  six  months,  or  for  an  indefinite 
length  of  time.  If  a  valid  order  for  the  punishment  of 
a  contempt  can  be  made  before  the  evidence  is  of  record, 
then  a  subsequent  failure  to  make  the  evidence  of  record 
would  not  render  such  an  order  invalid.  In  our  opinion 
the  provision  of  the  statute  in  question  is  mandatory, 
and  the  failure  to  meet  its  requirements  rendered  the 
order  in  controversy  of  no  effect.  It  is  therefore  set 
aside,  and  the  plaintiff  is  discharged. 

Reversed. 
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Brown  v.  Lewis  et  al. 

OountieB :  official  newspaper  :  selection  of  :  right  of  appeal  : 
CONSTRUCTION  OF  STATUTES.  Under  chapter  197,  Laws  of  1884, 
any  publisher  of  a  newspaper  who  is  agg^eved  by  the  action  c^  the 
board  of  suiiervisors  in  designating  the  official  newspapers  of  the 
county,  may  appeal  to  the  district  court,  and  the  right  of  appeal 
is  not  limited  to  cases  where  fraud  is  charged.  So  held  in  view  of 
the  cardinal  rule  that,  in  the  construction  of  statutes,  it  is  neces- 
sary to  ascertain  and  consider  the  defect  in  the  prior  statute 
intended  to  be  remedied  by  the  enactment  of  the  later  or  amenda- 
tory statute 

Appeal  from  Lucas  District  Court. — Hon.  Dell 

Stuart,  Judge. 

Filed,  December  18,  1888. 

The  facts  are  stated  in  the  opinion. 

Dungan  &  LeecJi^  T.  M.  Stuart^  0.  A.  Bartholo- 
mew and  B.  F.  KauffmaUj  for  appellant. 

Mitchell  &  Penickj  J.  (7.  Copeland  and  8.  S.  King, 
for  appellees. 

Seevers,  C.  J.— The  plaintiff  is  the  publisher  of 
the  "Chariton  Herald,"  a  newspaper  published  in 
Chariton,  Lucas  county;  and  the  defendants,  or  some 
of  them,  are  publishers  of  other  newspapers  in  said 
county, — one  known  as  the  "Chariton  Democrat,"  and 
the  other,  "Chariton  Patriot."  This  case  grows  out  of 
a  contest  between  the  publishers  of  said  newspapers  as 
to  which  of  them  was  entitled  to  publish  the  proceed- 
ings of  the  board  of  supervisors,  as  provided  by  statute. 
Each  of  the  publishers  made  what  they  claim  to  be  a 
proper  and  sufficient  showing,  at  a  proper  time,  and  a 
hearing  was  had  before  the  board  of  supervisors,  who 
designated  and  decided  that  the  "Chariton  Patriot" 
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and  '*  Chariton  Democrat"  were  entitled  to  publish 
such  proceedings.  The  plain tiff^  claiming  to  be  aggrieved 
by  such  decision,  appealed  to  the  district  court.  The 
appeal  was  dismissed  upon  the  motion  of  the  defend- 
ants, on  the  ground  that  no  appeal  could  be  taken  from 
the  decision  of  the  board  ''unless  charges  of  fraud  are 
made  by  the  aggrieved  publisher."  From  this  decision 
the  plaintiff  appeals,  and  the  court  has  certified  certain 
questions  for  our  determination,  which  may  be  resolved 
into  a  single  one,  and  that  may  be  briefly  stated  as  fol- 
lows: ''Can  an  appeal  be  taken  from  the  decision  of 
the  board  of  supervisors  unless  fraud  is  charged?" 
It  perhaps  should  be  stated  that,  while  fraud  has  not 
been  charged,  the  plaintiff  insists  that  the  board  acted 
illegally  in  more  than  one  particular,  and  that  the  object 
of  the  appeal  to  the  district  court  was  to  have  it  deter- 
mined whether  the  board  had  so  acted  or  not. 

Section  304  of  the  Code  provides  for  the  publication 
of  the  proceedings  of  the  board  of  supervisors  in  at  least 
one  newspaper.  Contests  between  the  publishers  of  news 
papers  arose  as  to  who  was  entitled  to  publish  such  pro- 
ceedings, and  it  was  held  that  it  did  not  matter  how  much 
a  publisher  deemed  himself  aggrieved  by  the  decision  of 
the  board,  he  had  no  right  to  complain  by  appealing  to 
the  courts  for  redress.  Welch  v.  Board  of  Supervisors, 
23  Iowa,  199  ;  Smith  v.  Yoram^  37  Iowa,  89  ;  lowaNetos 
Co.  V.  Harris^  62  Iowa,  601.  This  last  decision  was 
made  in  December,  1883,  and  the  Twentieth  General 
Assembly,  which  convened  in  January  thereafter,  passed 
an  act  repealing  section  304,  and  amending  section  307 
of  the  Code ;  and  said  act,  in  substance,  provides  that 
the  board  of  supervisors  shall  designate  the  newspapers 
having  the  largest  circulation  in  the  county  as  the  offi- 
cial newspapers  of  the  county,  and  provision  is  made  in 
relation  to  the  evidence  that  shall  be  submitted  to  the 
board,  and  it  is  further  provided  as  follows :  "In  case 
charges  of  fraud  are  made  by  an  aggrieved  publisher, 
the  board  shall  seek  other  evidence  of  circulation,  and 
the  aggrieved  publisher  shall  have  the  right  of  appeal 
*    *     *     for  redress  of  grievances."      Ch.   197,  Laws 
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20th  Gen.  Assem.     Coansel  for  the  appellant  contends 
that  the  right  of  appeal  exists  in  all  cases,  whether 
fraad  has  been  charged  or  not ;  and  this  is  the  question 
we  are  reqnired  to  determine.     The  rules  as  to  the  con- 
strnction  and  interpretation  of  statutes  are  well  under- 
stood, and  one  of  the  cardinal  rule  s  is  to  ascertain  the 
defect  in  the  prior  statute  intended  to  be  remedied  by 
the  enactment  of  the  later  or  amendatory  statute.     This 
being  so,  we  feel  authorized  to  conclude  that  the  defect 
in  the  prior  statute  was  that,  under  the  decision  of  this 
court,  the  aggrieved  publisher  could  not  complain,  how- 
ever much  he  may  have  been  wronged  by  the  decision 
of  the  board  of  supervisors.      A  right  was  conferred 
upon  him,  but  he  was  denied  the  right  to  enforce  it  by 
appealing  to  the  courts.    A  right  to  take  such  an  appeal 
was  8i>ecially  provided  in  the  amendatory  statute,  and, 
if  it  embraces  all  cases,  then  the  remedy  is  complete  ; 
and,  if  it  only  applies  to  cases  where  fraud  is  alleged , 
then  the  remedy  is  partial  only,  and  may  not  exist  at  all. 
The  fraud  contemplated  in  the  statute  evidently  refers 
to  such  as  may  be  committed  by  the  respective  pub- 
lishers in  submitting  their  evidence  in  relation  to  the 
circulation  of  their  respective  papers  in  the  county.     In 
such  case  the  board  must  '^  seek  "  other  evidence  than 
that  furnished  by  the  board,  and  determine  which  news- 
paper shall  be  designated  as  the  official  paper  of  the 
county.     The  publisher  aggrieved  by  the  fraud  must 
make  the  charge,  and  the  publisher  aggrieved  by  the 
decision  of  the  board  has  the  right  to  appeal.      Suppose 
the  decision  of  the  board  is  in  favor  of  the  publisher 
who  makes  the  charge  of  fraud,  he  clearly  would  not 
desire  to  appeal,  and  he  could  not,  because  he  would 
have  no  grievance  to  redress.     But  the  publisher  against 
whom  the  decision  was  made  would  be  the  aggrieved 
party,  and  he  has  no  right  to  ax)peal  therefrom  if  th^ 
statute  should  be  construed  as  appellees  claim.     We 
think  he  clearly  has,  and  therefore,  it  matters  not  who 
makes  the  charge  of  fraud,  the  publisher  aggrieved  by 
the  decision  of  the  board  has  the  right  to  appeal.     It, 
VoJL.  76—11 
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therefore,  follows  that  the  right  to  appeal  is  not  confined 
to  the  publisher  who  makes  the  charge  of  fraud.   Unless 
the  right  of  appeal  exists  in  all  cases  independent  of  the 
charge  of  fraud,  then  the  defect  in  the  prior  statute  has 
not  been  fully  remedied,  and  yet  this  must  have  been 
the  intention  of  the  general  assembly ;  and  such  intent 
was,  we  think,  to  provide  that  the  contesting  publishers, 
or  any  of  them,  in  any  case  or  contest,  should  have  the 
right  to-  appeal  for  the  purpose  of  redressing  any  griev- 
ance caused  by  the  decisipn  of  the  board.     Suppose  the 
board  makes  a  palpable  and  erroneous  decision,  why 
should  not  the  right  of  appeal  exist  in  such  case  as  well 
as  where  fraud  has  been  charged  t  The  wrong  is  as  great 
in  one  case  as  in  the  other.    It  must  be  remembered  that 
the  decisions  of  the  court  holding  that  a  publisher  could 
not  appeal  were  based  on  the  ground  that  he  had  not  suffi- 
cient interest  in  the  subject-matter  to  authorize  him  to 
appeal  from  a  decision  of  the  board.    It  is  evident,  we 
think,  that  the  general  assembly  had  in  mind,  when  the 
last  statute  was  enacted,  these  decisions,  and  intended  to 
remedy  the  defect  in  the  statute  upon  which  the  decis- 
ions were  based,  and  give  the  aggrieved  publisher  the 
right  to  appeal  in  all  cases.     It  f ol  lows  from  what  has 
been  said  that  the  question  above  stated  must  be  ans- 
wered in  the  affirmative.    Other  questions  have  been 
discussed  by  counsel  which  we  are  not  called  on  to  deter- 
mine. Bevjsbssd. 
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Cable  v.  Cable  et  al. 

Ezeeutor :  AonoN  to  oompbl  to  qualify  or  renounce  :  accounting 
FOB  FBOPEBTT.  One  claiming  to  be  an  heir  of  the  testator 
Bought  m  this  action  an  order  summoning  a  person  named  in  the 
wiU  as  executrix  to  appear  and  qualify  within  a  prescribed  time, 
or  that  she  be  deemed  to  have  surrendered  the  appointment,  and 
that  die  be  required  to  file  an  inventory.  Held  that  the  order  was 
properly  denied,  because  if,  as  the  petition  alleges,  she  failed  to 
qoalif y,  as  provided  by  law,  there  was  a  vacancy  which  the  court 
would  fill  upon  proper  application  ;  and  if  she  had  any  of  the 
pr(^)6rty  of  the  estate  without  having  qualified  as  executrix,  she 
should  account  for  it  to'  the  personal  representative,  and  not  to 
the  court. 

Appeal  from    Des   MoiTies    District     Court. — Hon. 

Charles  J.  Phelps^  Jadge. 

Filed,  December  18,  1888. 

The  facts  are  stated  in  the  opinion. 

T.  J.  lYulock,  for  appellant. 

La  Mante  Cowles^  for  appellee. 

Seevers,  C.  J. — It  is  stated  in  the  petition  that 
Jonathan  Cable  made  and  executed  his  last  will  and 
testament,  which  was  dnly  admitted  to  probate.  The 
testator  devised  all  his  property  to  his  widow,  Sarah  B. 
Cable,  to  be  used,*  controlled,  and  disposed  of  as  she 
deemed  best,  and  she  was  appointed  sole  executrix, 
without  bonds.  Mrs.  Cable  qualified  as  such  executrix, 
and  departed  this  life  prior  to  the  commencement  of  this 
action.  The  will  further  provides  that  after  the  death  of 
the  testator' 8  widow  his  two  daughters,  Sarah  E.  and 
Mary  Jane,  should  administer  ui)on  the  estate.  Then 
followed  a  provision  under  which  the  appellant  claims 


164  SUPREME  COURT  OP  IOWA, 

Cable  V.  Cable. 

he  is  entitled  to  a  share  of  or  interest  in  such  estate. 
The  petition  states  that  the  defendant  Sarah  E., 
'' appointed  by  her  father  executrix  of  said  will,  has  not 
renounced  the  same,  and  has  hitherto  neglected  to  take 
the  oath  prescribed  by  law,  *  *  *  notwithstanding 
more  than  ten  days  have  elapsed  since  the  will  was 
admitted  to  probate."  It  is  further  stated  that ''  all  the 
personal  property,  books,  papers,  contracts  and  money 
*  *  *  belonging  to  said  estate  are  in  possession  of 
the  defendants."  It  is  further  stated  that  the  widow  of 
Jonathan  Cable  never  elected  to  take  under  the  provis- 
ions of  the  will,  but  elected  to  take  ''the interest  in  said 
real  estate  allowed  by  law,  and  as  provided  by  law. ' ' 
The  relief  asked  is  that  Sarah  E.  Cable  be  summoned  to 
appear  and  qualify  as  executrix  within  a  time  prescribed 
by  the  court,  or  that  she  be  deemed  to  have  surrendered 
the  appointment  made  under  said  will,  and  ''  that  they 
and  each  of  them  be  required  to  file  in  this  court  an 
inventory  of  the  property  left  by  Jonathan  Cable." 
There  was  a  demurrer  to  the  petition,  which  was  sus- 
tained, and  the  plaintiff  appeals. 

We  have  some  doubt  whether  we  understand  the 
object  of  this  action,  but  it  seems  to  us  that  such  object 
must  be  to  compel  the  defendants,  or  one  of  them,  to 
accept  and  qualify  as  an  executor  or  renounce  the  same 
in  some  formal  manner.  This  whole  subject  is  regulated 
by  statute,  or,  if  not,  there  is  no  provision  of  the  statute 
under  which  any  person  can  be  compelled  to  act  as  an 
executor ;  and  under  the  allegations  of  the  petition  it 
clearly  appears  that  the  i)ersons  n^med  in  the  will  as 
executors  have  declined  to  accept  the  executorship,  or, 
if  this  is  not  the  proper  construction  of  the  petition,  then 
we  think  it  must  follow,  under  the  allegations  of  the 
petition,  that  the  defendants  or  neither  of  them  have 
qualified  as  executors,  as  required  by  law.  This  being 
true,  they  are  not  executors,  and  the  court  has  no  power 
or  authority  to  require  them  to  file  an  inventory  at  the 
instance  of  the  plaintiff.  If  they  have  property  belong- 
ing to  the  estate,   they  must  account  therefor,  to    the 


OCTOBER  TERM,  1888.  165 

hmis  T.  The  Cedar  Rapids,  I.  F.  &  N.  W.  By.  Go. 

personal  representative ;  that  is,  either  to  an  executor  or 
administrator.  If,  as  stated  in  the  petition,  the  defend- 
ants or  one  of  them  have  failed  to  qualify  as  executor, 
as  provided  by  law,  then  a  vacancy  has  occurred,  and 
upon  proper  application  to  the  court  no  doubt  an  exec- 
utor or  administrator  will  be  appointed.  We  think  the 
oourt  rightly  held  that  the  plaintiff  is  not  entitled  to 
the  relief  asked. 

Affirmed. 


LvNis  V.  The  Cedar  Rapids,  Iowa  Falls  &  North-  fmj^ 

WESTERN  Railway  Company  et  al. 

Nuisance :  BBn)OE  over  navigable  lake  :  pbivatb  action  to  abate  : 
WHEN  NOT  MAINTAINABLE.  Under  seetion  8881  of  the  Code,  as  well 
88  at  oommon  law,  a  private  individual  is  not  allowed  to  maintain* 
an  action  to  restrain  or  abate  a  public  nuisance*  unless  he  can 
show  that  it  occasions  some  peculiar  or  special  damage  or  injury 
to  him.  (  See  cases  cited  in  opinion.)  Accordingly,  where  defend- 
ant built  a  bridge  over  a  lake  claimed  by  plaintiff  to  be  navigable, 
and  plaintiff  afterwards  engaged  in  the  business  of  keeping  boats 
to  let  for  pleasure  and  fishing  purposes  on  the  lake,  and  the  bridge 
proved  an  impediment  to  his  boats,  and  made  his  business  less 
profitable  than  otherwise  it  would  have  been,  held  that  he  had  no 
peculiar  right  to  navigate  the  lake,  and  that  he  could  not  main- 
tain an  action  to  abate  the  bridge  as  a  nuisance. 

Appeal  from  Palo  Alio  District  Court, — Hon.    Lot 

Thomas,  Judge. 

Piled,  December  18, 1888. 

Action  in  equity  to  abate  an  alleged  nuisance.  The 
district  court,  on  the  hearing,  dismissed  the  petition. 
Plaintiff  appeals. 

B.  E.  Kelly ^  for  appellant. 

Soper  A  Allen  and  S.  K.  Tracy ^  for  appellees. 

Reed,  J. — ^The  act  complained  of  is  the  erection 
and  maintenance  of  a  railroad  bridge  over  a  body  of 
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water  known  as  Medium  lake.  Plaintiff  alleged  that 
said  lake  is  a  public,  navigable  water,  and  that  the 
bridge  maintained  by  defendants  is  an  obstruction  to 
the  free  use  thereof  for  purposes  of  navigation.  On  the 
hearing  in  this  court  a  number  of  questions  were  elabo- 
rately argued  by  counsel,  but  we  have  found  it 
necessary  to  consider  the  single  question  whether,  con- 
ceding the  navigable  character  of  the  lake,  and  that  the 
bridge  is  an  obstruction,  plaintiff  has  such  interest  as 
will  enable  him  to  maintain  an  action  in  his  own  right 
for  the  abatement  of  the  nuisance.  Plaintiff  is  a  resi- 
dent of  the  town  of  Emmetsburg,  which  is  situated  at 
the  south  end  of  the  lake,  and  is  the  owner  of  a  number 
of  small  boats,  which  he  keeps  for  hire,  and  which  he 
rents  to  others  for  use  on  the  lake.  They  have  been 
used  for  purposes  of  pleasure,  a  nd  by  persons  engaged 
in  fishing,  and  are  not  adapted  to  any  other  use.  The 
lake  is  five  or  six  miles  long,  and  its  width  varies  from 
one-fourth  to  three-fourths  of  a  mile.  The  bridge  is 
situated  about  one  mile  from  the  south  end,  and  spans 
the  whole  width  of  the  lake  at  that  point.  There  is  no 
draw  nor  opening  in  it,  and  the  bottom  timbers  are  so 
near  the  water  that  boats  cannot  safely  or  conveniently 
pass  under  it.  The  boat-house  and  landing  are  situated 
at  the  south  end  next  to  the  town,  and  that  is  the  only 
point  of  convenient  access  to  the  water  from  the  town, 
and  the  part  of  the  lake  north  of  the  bridge  is  better 
adapted  to  boating  than  that  lying  south  of  it.  Plain- 
tiff's  complaint  is  that,  owing  to  the  obstruction  caused 
by  the  bridge,  the  business  of  boating  on  the  lake  has 
greatly  fallen  off,  and  as  a  consequence  his  business  has 
been  impaired,  and  his  profits  therefrom  diminished. 
He  also  alleged,  and  the  evidence  tended  to  prove,  that 
he  and  others  contemplated  placing  a  small  steamer  on 
the  lake,  but  were  deterred  from  engaging  in  the  enter- 
prise by  the  existence  of  the  obstruction.  The  evidence 
also  shows  that  he  did  not  engage  in  his  present  busi- 
ness until  four  or  five  years  after  the  bridge  was 
constructed.  His  counsel  contended  that  the  bridge  is 
such  an  obstruction  to  the  free  use  of  his  property  * '  as 
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entitles  him  to  maintain  an  action  in  his  own  right  for 
its  abatement."    He  relied  on  section  3331  of  the  Code, 
which  is  as  follows :    *^  Whatever  is  injurious  to  health, 
or  indecent,  or  offensive  to  the  senses,  or  an  obstruction 
to  the  free  use  of  property  so  as  essentially  to  interfere 
with  the  comfortable  enjoyment  of  life  or  property,  is  a 
nuisance,  and  a  civil  action    *    *    *    may  be  brought 
thereon  by  any  person  injured  thereby.    *    *    *"     It 
is  very  clear  that,   under  this  provision,  a  person  who 
sustains  a  special  injury  from  a  public  nuisance,  aside 
from  and  independent  of  that  sustained  by  the  general 
public,  may  maintain  an  action  for  its  abatement,  or  to 
restrain  its  continuance.     Indeed,  that  is  the  law  in  the 
absence  of  any   statute   on    the   subject.      But   inde- 
pendent of  statutory  provisions  the  rule  undoubtedly  is 
that  a  private  individual  will  not  be  allowed  to  maintain 
an  action  to  restrain  or  abate  a  public  nuisance  unless 
he  can  show  that  it  occasions  some  peculiar  or  special 
damage  or  injury  to  him.   1  High,  Inj.,  sec.  762 ;  Gould, 
Waters,  sees.  121,  122;  Blackwell  v.  Old  Colony  Up. 
Co.^  122  Mass.    1 ;    WiUard  v.  City  of  Cambridge^    3 
Allen,  574 ;  Prince  v.  McCoy,  40  I  owa,  533 ;  Prosser  v. 
City  of  Ottumwdy  42  Iowa,  6()9.     And  in  the  latter  case 
it  was  held  that  this  rule  is  not  changed  by  our  statute. 
The    case  depends,   then,   upon  whether  plaintiff  has 
established  that  he  suffers  any  injury  from  the  alleged 
nuisance  distinct  from  that  sustained  by  the  general 
public,  and  we  think  it  clear  that  he  has  not.     The  sub- 
stance of  his  complaint  is  that  the  bridge  obstructs  the 
navigation  of  the  lake.    But  with  reference  to  the  right 
to  navigate  it  he  occupies  precisely  the  same  position  as 
other  members  of  the  general  public.     The  fact  that, 
since  the  bridge  was  erected,  he  has  purchased  boats, 
and  engaged  in  the  business,  gives  him  no  other  or  dif- 
ferent rights  with  reference  to  the  subject  than  are 
enjoyed  by  others,  for  every  one  had  the  right  to  do  the 
same  thing.    His  sole  right  in  the  premises  is  to  use  the 
lake  as  a  highway.    But  every  other  member  of  the 
public  has  the  same  right.    We  have  no  occasion  to 
consider  whether  his  right  would  have  been  different  if 
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he  had  owned  the  property  and  been  engaged  in  the 
basiness  when  the  bridge  was  erected,  or  had  subse- 
qaently  purchased  from  one  who  at  that  time  was 
engaged  in  it,  for  it  is  not  claimed  that  he  did  either. 
It  was  held  by  this  court  in  Ewell  v.  Oreenwoodj  26 
Iowa,  377  ;  Wilson  v.  Sexon,  27  Iowa,  15  ;  and  Houghwm 
V.  Harvey^  33  Iowa,  203,  that  the  plaintiffs  could  main- 
tain actions  to  abate  obstructions  in  public  highways. 
But  in  each  of  those  cases  the  plaintiff  suffered  injuries 
in  consequence  of  the  nuisance  not  sustained  i)y  the 
general  public,  and  it  was  that  fact  which  gave  him  a 
standing  in  the  court,  and  the  general  rule  which  has 
been  applied  was  recognized  in  each  of  the  cases.  We 
were  urged  by  counsel  for  appellee  to  determine  whether 
Medium  lake  is  a  navigable  water;  but  we  think  it 
would  be  manifestly  improper  for  us  to  attempt  any 
determination  of  that  question  in  the  present  case.  It 
is  one  in  which  the  general  public,  or  individuals  other 
than  plaintiff,  may  be  deeply  concerned,  and  any  judg- 
ment or  order  we  might  enter  with  reference  to  it  would 
be  binding  only  upon  the  parties  before  us.  The  con- 
clusion we  have  reached,  viz.,  that  plaintiff  has  not 
shown  himself  entitled  to  maintain  an  action  to  restrain 
or  abate  the  alleged  nuisance,  necessarily  determines 
the  present  case,  and  we  must  decline  to  enter  into  other 
questions  which  might  be  important  if  his  position  in 
that  respect  were  different. 

Affirmed. 
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Randall  v.  Christiansen. 

Highways:  iktertiersncb  with  inqbess  to  adjouhno  pbopbbty: 
coNSTBUonoN  OF  STATUTE :  VESTED  RIGHTS.  Section  989  of  the  Code, 
as  amended  bj  chapter  87,  Laws  of  1886,  providing  that  it  shall 
not  be  lawful  for  the  road  supervisor  "to  destroy  or  injure  the 
ingress  or  egress  to  any  property,"  was  not  intended  to  prevent  neces- 
sary improvements  in  the  highways^  where  the^p*  can  be  made  with- 
oat  material  injury  to  adjacent  property,  even  though  some  incon- 
venience might  result  to  the  owners  of  such  property.  And  in  this 
case,  where  plaintiff,  a  practicing  physician,  had  graded  the  street 
in  front  of  his  dwelling  and  office  to  suit  his  convenience,  making 
a  smooth  driveway  to  his  premises,  and  had  so  maintained  it  for 
many  years,  held  that  he  thereby  acquired  no  vested  right  as  against 
the  road  supervisor,  and  that  an  injunction  restraining  the  super- 
visor from  so  grading  the  street  as  to  leave  a  ditch  or  gutter  six 
inches  deep  in  front  of  his  premises  was  properly  denied, — ^there 
being  no  reason  to  presume  that  the  supervisor  would  not  use  due 
care  In  providing  a  proper  crossing. 

Appeal /ro7n  Des  Moines  District  Court — Hon.  Ciias. 

H.  Phelps,  Judge. 

Filed,  December  18,  1888. 

Appeal  from  an  order  of  the  district  court  refusing 
an  injunction. 

T.  B.  Snyder,  for  appellant. 
C,  L.  Poor,  for  appellee. 

Robinson,  J. — The  plaintiff  applied  to  the  district 
court  for  a  temporary  injunction  to  restrain  defendant, 
as  road  supervisor,  from  making  certain  proposed 
changes  in  the  street  in  front  of  block  7,  in  the  unincor- 
porated village  of  Augusta.  The  application  was  denied. 
From  the  pleadings  and  affidavits  used  on  the  hearing  in 
the  court  below,  it  appears  that  plaintiff  is  a  practicing 
physician,  and  the  owner  of  the  block  aforesaid ;  that 
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his  office  and  place  of  residence  are  on  the  block,  and 
that  in  the  practice  of  his  profession  he  has  frequent 
occasion  to  pass  from  the  block  to  the  street,  and  from 
the  street  to  the  block,  at  all  hours  of  the  day  and 
night ;  that  he  has  kept  the  street  in  front  of  his  prop- 
erty leveled  and  graveled  at  his  own  expense  for  many 
years ;  that  defendant,  as  road  supervisor,  has  commenced 
work  upon  the  street,  and,  unless  restrained,  will  make 
it  higher  in  the  center  than  at  its  sides,  and  will  con- 
struct in  front  of  said  property  of  plaintiflp  a  ditch  to 
a  depth  of  frpni  four  to  six  inches.  Plaintiff  insists 
that,  if  defendant  is  permitted  to  make  the  proposed 
changes  in  the  street,  the  plaintiff '  s  ingress  and  egress  to 
said  block  will  be  greatly  injured,  and  that  the  surface 
water,  which  now  has  a  natural  outlet  across  his  prem- 
ises, will  be  turned  into  the  ditch,  and  will  wash  it  to  a 
great  depth,  to  the  irreparable  injury  of  plaintiff. 

The  defendant  concedes  that  the  proposed  changes 
in  the  street  "  would  make  access  to  plaintiff 's  property 
a  trifle  less  convenient,"  but  insists  that  they  are  neces- 
sary to  the  proper  working  in  the  street.  He  denies  that 
the  surface  water  would  necessarily  be  diverted  from  its 
natural  outlet  ucross  the  premises  of  plaintiff.  The 
record  sustains  the  claims  of  defendant,  and  the  ques- 
tion we  are  required  to  determine  is  whether  the  fact 
that  the  proposed  changes  in  the  street  would  render  the 
premises  of  appellant  somewhat  less  accessible  is  suffi- 
cient to  require  defendant  to  refrain  from  making  them. 
Appellant  insists  that  it  is,  and  relies  upon  section  989 
of  the  Code,  as  amended  by  chapter  87  of  the  Acts  of  the 
Twenty-First  General  Assembly,  in  support  of  his  posi- 
tion. That  section,  as  amended,  provides  that  it  shall 
not  be  lawful  for  the  road  supervisor  "to  destroy  or 
injure  the  ingress  or  egress  to  any  property,  or  to  turn 
the  natural  drainage  of  the  surface  water,  to  the  injury 
of  the  adjoining  owners."  It  is  said  that  any  change 
by  the  supervisor,  however  slight,  to  the  means  of 
entering  or  leaving  the  premises,  is  prohibited  by  the 
provision  quoted.  But  it  is  our  duty  to  give  it  such  a 
construction  as  will  carry  into  effect  the  intent  of  the 
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general  assembly.  If  the  constraotion  contended  for  by 
appellant  is  the  true  one,  then  improvement  of  the 
highway  wonld  be  practically  impossible  in  many  cases 
when  greatly  needed,  and  the  general  public  wonld 
snffer  accordingly.  The  law  was  designed  to  protect  the 
owner  in  the  use  and  enjoyment  of  his  'property,  and  to 
I>ievent  interference  on  the  part  of  road  supervisors,  but 
it  was  not  intended  to  prevent  necessary  improvements 
in  the  highways,  where  they  can  be  made  without 
material  injury  to  adjacent  property,  even  though  some 
inconvenience  might  result  to  the  owners  of  such  prop- 
erty. It  IB  evident  in  this  case  that  no  substantial  right 
of  the  plaintiff  fJ^  threatened.  The  inconvenience  which 
can  be  caused  by  a  ditch  six  inches  in  depth,  furnished 
with  proper  approaches  or  coverings,  is  too  insignificant 
to  justify  a  couii;  of  equity  in  interfering.  We  cannot 
presume  that  the  defendant  will  not  use  due  care  in  pro- 
viding  a  proper  crossing,  and,  if  such  a  crossing  is  made, 
the  purpose  of  the  law  will  be  accomplished,  and  the 
plaintiff  will  have  no  cause  for  complaint.  The  fact  that 
plaintiff  has  for  many  years  kept  the  street  in  front  of 
his  property  in  such  condition  as  he  desired  it  to  be  in  is 
not  materiaJ.  That  gave  him  no  vested  right,  as  against 
the  road  sui)ervisor.  The  preponderance  of  the  evidence 
shows  that  plaintiff  has  no  reasonable  ground  for  appre- 
hending danger  from  the  effects  of  the  overflow  or 
surface  water  in  the  ditch.  We  therefore  conclude  that 
the  order  of  the  court  below  in  refusing  a  temporary 
injunction  was  correct^  and  it  is  therefore 

Affirmed. 
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78  jTagl    The  Montbose  Pickle  Company  v.  The  Dodson  & 
g  ig  Hills  Manufactubing  Company  et  al. 

AttaohmoDt :  non-resident  defendant  :  oabnishment  :  property 
OUTSIDE  OF  state.  An  attachment  against  a  non-resid\nt  defend-  \  V 
ant  avails  nothing  unless  be  has  property-  or  debts  owing  to  him 
within  the  state.  And  property  actually  outside  ot  the  state,  in  the 
custody  of  a  common  carrier  who  resides  within  the  state,  cannot 
be  reached  by  garnishing  the  carrier  within  the  state.  The  situs 
of  such  property  does  not  follow  the  residence  of  the  garnishee,  as 
was  held  of  a  debt  owing  by  the  garnishee  to  the  defendant,  in 
Mooney  v.  Union  Pac.  Ry,  Co,,  60  Iowa,  846.  (See  Bates  v,  Rail- 
toayCo.,  60  Wis.  296,  19  N.  W.  Bep.  73,  for  a  like  ruling.) 

Appeal  from  Keokuk  Superior  Court. — Hon.   Henry 

Bank,  Jb.,  Judge. 

Filed,  Deoembeb  18,  1888. 

This  is  an  action  upon  an  account  for  merchandise 
sold  and  delivered  by  the  plaintiff  to  the  Dodson  & 
Hills  Manufacturing  Company,  defendant.  An  attach- 
ment was  issued  upon  the  ground  that  the  defendant 
was  a  non-resident  of  the  state ;  and  the  Diamond  Jo 
Line  of  steamers,  a  corporation,  was  garnished  in  the 
action,  upon  the  claim  or  supposition  that  it  had  prop- 
erty in  its  possession  belonging  to  the  defendant,  which 
was  liable  to  attachment.  The  garnishee  answered, 
denying  that  it  had  any  property  in  its  custody  subject 
to  the  writ.  Issue  was  taken  upon  the  answer  of  the 
garnishee,  and  a  trial  was  had  by  the  court,  and  a 
judgment  was  rendered  discharging  the  garnishee. 
Plaintiff  appeals. 

Anderson  &  Davis ^  for  appellant. 
Craig^  McCrary  <£  Otaig^  for  appellee. 
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RoTHUocK,  J.— At  the  time  the  action  was  com- 
menced the  plaintiff  was  a  resident  of  this  state.  The 
defendant  wa3  a  non-resident  of  the  state,  and  a  resident 
of  the  state  of  Missoari.  Service  of  the  original  notice, 
and  of  the  notice  of  garnishment,  was  made  personally 
on  the  defendant  in  St.  Lonis,  in  that  state.  The 
defendant  made  no  appearance  in  the  action,  and  a 
default  was  entered*  against  it,  and  what  appears  to  have 
been  a  personal  judgment  was  rendered  upon  the  default. 
It  is  not  important  to  determine  the  effect  of  the  judg- 
ment rendered  upon  service  of  the  original  notice  out  of 
the  state.  It  is  not  a  material  question  in  the  case. 
The  Diamond  Jo  Line  of  steamers  is  an  Iowa  corpora- 
tion, with  its  principal  place  of  business  at  the  city  of 
Dubuque.  It  is  a  common  carrier  of  freight  and  passen- 
gers upon  steamers  to  and  from  all  points  on  the 
Mississippi  river  between  St.  Paul,  Minn.,  and  St.  Louis, 
Mo.  On  the  thirtieth  day  of  September,  1887,  said 
steamer  company  received  on  board  of  one  of  its  boats, 
at  Alexandria,  Mo.,  some  five  hundred  or  six  hundred 
barrels  of  pickles,  for  transportation  to  St.  Louis.  The 
proi)erty  was  shipped  by  the  Dodson  &  Hills  Manufac- 
turing Company,  at  Alexandria,  to  the  Dodson  &  Hills 
Manufacturing  Company  at  St.  Louis.  The  pickles 
were  loaded  on  the  steamer  on  the  forenoon  of  that  day. 
On  the  same  day,  and  while  the  steamer,  with  the  prop- 
erty in  dispute  on  board,  was  on  its  way  down  the  river 
to  its  destination,  the  garnishment  notice  was  served  on 
the  steamer  company  at  Dubuque,  and  on  one  of  its 
agents  at  Keokuk. 

The  question  to  be  determined  is  whether  the  prop- 
erty was  liable  to  attachment  by  garnishment.  The 
superior  court  held  that  the  garnishee  was  not  liable, 
because  the  property  was  not  within  the  jurisdiction  of 
that  court ;  that  the  defendant's  title  thereto  was  not 
doubtful ;  that  it  was  capable  of  manual  delivery,  and, 
if  within  the  jurisdiction  of  the  court,  it  should  have 
been  levied  upon  and  taken  into  custody  by  the  officer 
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executing  the  writ  of  attachment ;  and  that  it  was  not 
the  sabject  of  garnishment.  This  is  the  sole  question 
presented  to  this  court  for  determination.  The  ground 
of  the  attachment  was  that  the  defend^^nt  was  a  non- 
resident of  this  state.  An  attachment  issued  upon  this 
ground  avails  nothing,  unless  the  defendant  has  prop- 
erty or  debts  owing  to  him  within  this  state.  Without 
such  property  or  debts,  there  could  be  no  service  of  the 
attachment,  either  by  actual  levy,  or  by  the  process  of 
garnishment.  It  is  not  claimed  by  appellant  that  any 
jurisdiction  of  the  property  could  be  obtained  by  seiz- 
ing it  outside  the  state.  The  contention  is  that,  as  the 
garnishee  is  a  resident  of  the  state,  the  situs  or  location 
of  the  property  in  question  must  be  held  to  be  in  this 
state.  This  rule  has  been  held  to  apply  to  debts  owing 
by  the  garnishee  to  the  defendant.  Mooney  d.  Union 
Pac.  Up.  Co.y  60  Iowa,  346.  That  was  a  case  of  gar- 
nishment of  the  wages  of  a  railroad  employe.  The  gar- 
nishee was  held  to  be  a  resident  of  this  state,  and  there 
was  no  contract  that  the  wages  due  were  to  be  paid  in 
the  state  of  Nebraska,  where  the  employe  resided  *and 
the  garnishee  had  its  principal  place  of  business.  It 
appears  to  us  that  the  right  to  garnish  the  steamer 
company,  and  hold  it  for  the  value  of  the  property  in 
question  in  this  case,  presents  a  very  different  question. 
The  law  of  attachment  ii^  this  state  does  not  contemplate 
that  prox>erty  not  actually  within  the  state,  but  located 
in  another  state,  shall  be  the  subject  of  garnishment 
We  need  not  cite  the  various  sections  of  the  statute  upon 
the  subject  of  attachment  and  garnishment.  Its  whole 
scope  and  tenor  lead  to  the  conclusion  that  the  claim 
made  by  counsel  for  appellant  cannot  be  sustained. 
The  argument  of  the  appellant  is  grounded  upon  the 
thought  that  when  the  garnishment  notice  is  served  the 
relation  of  debtor  and  creditor  at  once  arises  between  the 
garnishee  and  the  defendant.  It  is  true  the  statute  pro- 
vides that  a  judgment  may  be  rendered  against  the 
garnishee  if  he  does  not  deliver  the  property  to  the 
sheriff.  This  is  a  right  given  to  the  garnishee.  He  may  at 
any  time,  after  answer,  exonerate  himself  by  placing  the 
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property  at  the  disposal  of  the  sheriff.  Code,  sec.  2986. 
If  property  i  n  a  distant  state  may  be  reached  by  pro- 
cess of  garnishment,  in  order  to  avail  himself  of  this 
right  the  garnishee  must  transport  the  property  to  the 
sheriff  holding  the  writ,  and  deliver  it  to  him.  The 
garnishee  cannot  be  deprived  of  this  right,  and  as  he  is 
an  innocent  party,  he  cannot  be  compelled  to  bring  the 
property  within  the  jurisdiction  of  the  court.  The 
facts  in  this  case  are  as  good  an  illustration  of  the  fal- 
lacy of  this  claim  as  can  be  given.  The  steamer  com- 
pany had  taken  this  property  upon  one  of  ite  boats,  and 
was  under  way,  bound  under  its  contract  of  affreightment 
to  deliver  the  same  at  St.  Louis.  To  avail  itself  of  its 
right  under  the  above  statute,  it  would  be  required  to 
ship  the  goods  back  to  Keokuk,  make  its  answer,  and 
deliver  the  property  to  the  sheriff.  The  law  imposes  no 
such  an  obligation  upon  a  garnishee ;  and  yet,  under  the 
claim  made  by  appellant,  the  garnishee  must  either  do 
this  or  become  the  debtor  of  the  defendant  for  the  value 
of  the  property.  The  law  puts  no  such  a  hardship  upon 
a  garnishee.  It  is  very  different  where  a  debt  is  gar- 
nished. It  is  a  debt  first  and  last.  In  such  case  the 
process  of  the  law  does  not  practically  compel  the  gar- 
nishee to  become  a  debtor  against  his  consent.  This 
identical  question  was  determined  by  the  supreme  court 
of  Wisconsin  in  the  case  of  Bates  v.  Railway  Co,^  60 
Wis.  296,  19  N.  W.  Rep.  72.  In  an  elaborate  opinion, 
in  which  many  of  the  authorities  cited  by  counsel  in 
this  case  are  reviewed,  it  was  held  that  personal  prop- 
erty under  the  control  of  a  garnishee,  but  situated  out 
of  the  state  where  suit  is  brought,  cannot  be  reached  by 
the  process  of  garnishment.  In  that  case  as  in  this,  the 
property  was  in  actual  transit,  and  out  of  the  state, 
when  the  garnishment  notice  was  served.  We  do  not 
think  it  necessary  to  do  more  than  refer  to  that  case, 
and  the  authorities  therein  cited.  It  appears  to  us  in 
its  reasoning  to  be  eminently  sound,  and  that  no  other 
conclusion  could  have  been  fairly  reached ;  and  the 
rule   adopted   has  peculiar  force  when  applied  to  an 
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attempt  to  garnish  a  common  carrier  while  transport- 
ing goods  outside  of  the  state  where  suit  is  commenced. 
As  was  said  by  Chief  Justice  Bkeese  in  Railrodd  Co.  v. 
Cobby  48  111.  402:  "When  the  property  has  left  the 
county,  and  is  in  transit  to  a  distant  point,  though  on 
the  same  line  of  railway,  it  wonld  be  unreasonable  to 
subject  the  company  to  the  costs,  vexation  and  trouble 
of  such  process,  merely  because  it  had  received  that  to 
be  carried  which  the  law  compelled  it  to  receive  and 
carry."  It  will  be  understood  that  we  do  not  determine 
the  question  as  to  the  right  to  garnish  a  carrier  of 
property,  where  the  same  is  within  this  state. 

Affirmed. 


TiBBETTS  V.  Burster. 

1.  Liquor  Nuisance :  AcnoN  to  enjoin  :  continuance:  tempob- 
A&Y  nvjUNcnoN.  Under  section  2,  chapter  60,  Laws  of  1886,  which 
provides  that  when  an  action  to  enjoin  a  liquor  nuisance  is  contin- 
ued at  the  instance  of  the  defendant,  and  it  is  "  made  to  appear  to 
the  satisfaction  of  the  court  or  judge,  by  evidence  in  the  form  of 
affidavits  or  otherwise,*  as  the  court  may  order,  that  a  nui- 
sance, actually  exists  or  is  being  maintained,  *  *  *  a  tempo- 
rary injunction  shall  issue,  as  a  matter  of  course,  without 
bond,"  held  that  it  was  error  to  refuse  such  temporary  injunc- 
tion in  this  case,  where  the  only  papers  on  file  at  the  time  of 
the  continuance  were  the  petition  and  an  affidavit  which  sustained 
it,  and  the  court  made  no  order  as  to  further  or  other  evidence. 

2.     :  :  ANSWER  NOT  BESPONSIYE  AS  TO  TiiiE.    In  an  action 

to  enjoin  a  liquor  nuisance,  an  answer  ^filed  some  days  later  than  * 
the  petition,  which  denies  that  the  defendant  is  at  the  time  of 
answering  maintaining  a  nuisance,  as  alleged,  is  bad  on  demurrer* 
(See  Half  man  v,  Spreeii,  75  Iowa,  309.) 

Appeal  from  Lee  District  Court. — Hon.  J.  M.  Casey, 

Judge. 

Filed,  Dec>:jiher  19,  1888. 
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Action  to  restrain  and  for  the  abatement  of  an 
alleged  liquor  nuisance.  A  demurrer  to  the  answer  was 
overrnled,  and  judgment  rendered  for  defendant. 
Plaintiff  appeals. 

Neuyman  A  Blake,  for  appellant. 

No  appearance  for  appellee. 

Robinson,  J. — On  the  twenty -ninth  day  of  Decem- 
ber, 1887,  the  plaintiff  filed  in  the  court  below  a  petition 
in  which  he  alleged  that  the  defendant  and  one  Stoevener 
were  the  owners  of  a  certain  lot  and  building  described  ; 
that  they  had  established  and  were  keeping  and  main- 
taining a  place  in  said  building  for  the  manufacture  and 
sale  of  intoxicating  liquors  as  a  beverage,  in  violation  of 
law  ;  and  that  the  y  were  from  day  to  day  manufactur- 
ing and  selling  in  toxicating  liquors  therein,  contrary  to 
law.  The  petition  asked  that  the  nuisance  caused  as 
aforesaid  be  abated  ;  that  a  temporary  writ  of  injunction 
issue,  and  that  the  same  be  made  permanent  on  final 
hearing.  On  the  ninth  day  of  January,  1888,  the 
cause  came  on  for  a  hearing  on  notice  on  an  application 
for  a  temporary  injunction.  The  defendant  appeared, 
and  asked  that  the  hearing  be  postponed  to  a  future 
day.  Her  request  was  granted,  and  the  fourteenth  day 
of  the  same  month  was  fixed  for  further  hearing.  The 
plaintiff  thereupon  demanded  a  temporary  injunction, 
*  but  was  refused.  It  is  alleged  that  Stoevener  filed  a 
disclaimer  of  interest,  and  the  case,  as  to  him,  was  dis- 
missed. On  the  day  fixed  for  the  further  hearing, 
defendant  filed  an  answer  as  follows:  ''Denies  that 
she  is  maintainihg  or^- keeping  a  place  for  the  manufac- 
ture or  sale  of  intoxicating  liquor  as  a  beverage ;  denies 
that  she  is  now  keeping  and  maintaining  a  nuisance  to 
the  great  injury  of  plaintiff  or  any  other  citizen  ;  admits 
that  she  owns  a  brewery  on  the  lot  described  in  peti- 
tion, but  says  the  same  is  not  now  in  operation  ;  avers 
that  she  has  a  permit  from  the  board  of  supervisors, 
Vol.  76—12 
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said  permit  being  dated  January  10,  1888,  to  manufac- 
tare  and  sell  beer  for  culinary  and  mechanical  purposes ; 
admits  that  she  purposes  to  soon  operate  said  brewery 
under  and  in  compliance  with  said  permit."  On  the 
same  day  plaintiff  filed  a  demurrer  to  the  answer,  the 
chief  grounds  of  which  were  that  the  answer  failed  to 
deny  that  the  allegations  of  the  petition  were  true  when 
it  was  filed,  and  that  the  fact  that  the  defendant  was 
not  engaged  in  the  business  alleged  at  the  time  she  filed 
her  answer  was  not  a  defense  to  the  action.  Affidavits  in 
support  of  the  petition  and  aflldavi  ts  in  support  of  the 
answer  were  submitted  on  the  application  for  a  tempor- 
ary injunction  with  the  demurrer.  At  a  subsequent 
date  the  temporary  injunction  was  refused,  and  the 
demurrer  was  overruled.  The  plaintiff  electing  to 
stand  on  his  application  and  pleadings,  the  petition  was 
dismissed,  at  the  cost  of  defendant. 

I.  It  is  insisted  by  appellant  that  the  court  erred 
in  refusing  a  temporary  injunction  when  he  continued 
the  hearing  on  the  application  therefor  from  the  ninth 
to  the  fourteenth  of  January.  Section  2,  chapter 
66,  Acts  Twenty-First  Q-eneral  Assembly,  provides  that 
when  it  is  ^^  made  to  appear  to  the  satisfaction  of  the 
court  or  judge,  by  evidence  in  the  form  of  affidavits  or 
otherwise,  as  the  court  or  judge  may  order,  that  a  nui- 
sance actually  exists  or  is  being  maintained,  *  *  *  a 
temporary  injunction  shall  be  issued,  as  a  matter  of 
course,  without  bond,"  when  the  cause  is  continued  at 
the  instance  of  the  defendant  in  an  action  of  this  kind. 
There  is  nothing  in  the  record  to  indicate  the  ground 
upon  which  the  court  below  refused  the  temporary 
injunction  on  the  ninth  day  of  January.  The  only 
papers  on  file  at  that  time  were  the  petition,  and  an  affi- 
davit which  sustained  it.  It  does  not  appear  that  other 
or  further  proof  of  the  existence  of  the  nuisance  was 
required  by  the  court.  In  the  absence  of  any  showing 
which  contradicted  the  averments  of  the  petition  and 
affidavit,  and  in  the  absence  of  any  order  of  the  court 
in  regard  to  evidence,  it  could  not  properly  disregard 
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the  showing,  bat  should  have  granted  the  injunction 
demanded. 

IL  The  answer  does  not  d  eny  the  allegations  of 
file  petition  as  applied  to  any  time  prior  to  the  tenth  day 
of  January,  when  the  permit  was  issued  by  the  board  of 
supervisors;  therefore  it  must  be  taken  as  admitted 
that  on  the  twenty-ninth  day  of  December,  1887,  when 
the  petition  was  filed,  the  defendant  was  maintaining  a 
nuisance ;  and  there  is  no  presumption  that  such  illegal 
business  was  abandoned  prior  to  the  tenth  day  of  the 
next  month.  This  being  true,  the  c  ase  falls  within  the 
rule  announced  in  Half  man  t?.  Spr  een^  75  Iowa,  309, 
and  Hie  demurrer  should  have  been  sustained.  \ 

Bbvebsed. 
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1.    WitnesB :  oompetbnoy  :  transaction  with  dbobdent.  Section   p^^   ^ 
d639  of  the  Oodedoes  hot  prohibit  an  heir  from  testifying  for  the 
executor,  in  an  action  against  him  by  another  heir,  where  the  action 
ia  not  based  on  any  alleged  hereditary  rights.    (Compare  Lecuman 
V.  NichoUon,  59  Iowa,  260.) 

3.     : : .    In  such  case,  where  the  action  was  on  a 

note  for  money  advanced  for  the  decedent,  a  question  to  the  plain- 
tiff as  a  witness  on  his  own  behalf  in  rebuttal,  asking  him  how 
much  he  paid  to  a  certain  named  party,  was  properly  excluded,  as 
it  did  not  appear  on  the  face  of  the  question  that  the  evidence 
Bought  to  be  obtained  was  to  explain  or  contradict  the  evidence  of 
the  heir  who  had  testified  for  the  administrator. 

Appeal  from  Decatur  District  Court.— Ron.  John  W. 

Harvey,  Judge. 

Piled,  December  19,  1888. 

The  plaintiff  is  the  son  and  one  of  the  heirs-at-law 
of  John  W.  Harrow,  deceased,  and  the  defendant  is  the 
executor  of  the  estate  of  said  John.  The  plaintiff  filed 
a  claim  against  the  estate,  consisting  of  a  note  executed 
by  his  father,  and  also  for  work  and  labor  performed  by 
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him  under  a  contract  with  his  father,  and  asked  the 
same  to  be  allowed  as  claims  against  the  estate.  The 
defendant  pleaded  that  there  was  no  consideration  for 
the  note,  and  a  settlement  of  all  claims  prior  to  the  death 
of  John  W.  Harrow.  Trial  to  the  court,  judgment  for 
the  defendant,  and  the  plaintiff  appeals. 

Parrish  <fe  Hoffman  and  E.  W.  Curry ^  for  appellant. 

8.  A.  Oates  and  N.  P.  BuUocJc^  for  appellee. 

Seevers,  C.  J. — L  It  is  insisted  that  the  finding  of 
the  court  is  not  sustained  by  the  evidence,  but  we  think 
otherwise.  There  is  abundant  evidence  upon  which  it 
can  be  sustained.  In  fact  the  evidence  clearly  prepon- 
derates in  defendant's  favor,  if  the  witnesses  introduced 
in  his  behalf  have  testified  to  the  truth,  and  we  cannot 
say  they  have  not. 

II.  Mollie  Harrow  is  one  of  the  heirs-at-law  of  the 
deceased,  and  she  was  introduced  as  a  witness  by  the 
defendant,  the  executor,  in  his  behalf.  The  plaintiff 
objected  to  such  evidence,  but  the  objection  was  over- 
ruled, and  in  so  doing  the  plaintiff  claims  the  court 
erred,  on  the  ground  that  the  wi  tness  was  not  competent, 
and  prohibited  from  testifying,  under  section  3639  of 
the  Code.  But  it  was  held  otherwise  in  Leasman  v.- 
Nicholson^  69  Iowa,  260.  It  is  urged  that  this  case  is 
distinguishable,  because  the  plaintiff  is  an  heir-at-law 
of  John  W.  Harrow.  But  he  does  not  claim  any  relief  as 
such,  but  simply  as  a  creditor  of  the  estate.  The  cited  case 
is  therefore  clearly  applicable,  and  on  all-fours  with  the 
one  at  bar. 

III.  The  plaintiff  was  introduced  in  rebuttal  as  a 
witness  in  his  own  behalf,  and  was  asked,  ''About  how 
piuchdid  you  pay  Clark  &  McClelland  for  groceries 
purchased  for  the  family  of  John  W.  Harrow?"  An 
objection  to  this  question  was  sustained,  and  it  is  claimed 
the  court  erred  in  so  doing,  because  the  object  sought  to 
be  obtained  by  the  evidence  was  to  explain  or  contradict 
the  evidence  of  Mollie  Harrow.  Conceding  that  it  would 
have  been  competent  for  this  purpose,  the  question  on 
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its  face  does  not  so  indicate,  and  we  are  unable  to  say 
such  would  have  been  its  effect.     The  judgment  must  be 

Affirbced. 


Whitehead  v.  Pxummer  et  at.  %  ISi 
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Des  Moines  River  Lands  :  when  they  BECA.ifE  taxable.  The  i  re  i8i 
act  of  cengress  of  July  12,  1863,  was  a  grant  to  the  state,  in  \^^  **^ 
prceaenHf  of  the  alternate  sections  of  land  lying  within  five  miles  of 
the  Des  Moines  river,  between  the  Raccoon  forks  and  the  northern 
boundary  of  the  state,  although  the  grant  .was  made  for  a  desig- 
nated purpose,  and  the  lands  were  not  certified  by  the  secretary 
of  the  interior  until  April  24,  1875.  (Compare  Fremont  County  v. 
Burlington  A  M.  B.  By,  Co,,  22  Iowa,  91.)  And  said  lands  became 
the  property  of  the  Des  Moines  VaUey  Railroad  Company,  under 
chapter  57,  Laws  of  1868,  and  became  taxable,  as  soon  as  the  said 
company  had  complied  with  the  conditions  of  said  act,  which  was 
January  1, 1871,  although  the  secretary  of  the  interior  had  not  yet 
certified  them  to  the  state,  and  although  the  governor  refused  to 
execute  patents  therefor  to  said  company  until  some  years  there- 
after. (Compare  Iowa  Homestead  Co,  v,  Webster  County ,  21 
Iowa,  221,  and  Dvibuciue  A  Pac,  By,  Co.  v.  same,  21  Iowa,  235.)   . 

Appeal  from  Emmet  District  Court.— Hom.  George  H. 

Carr,  Judge. 

Piled,  December  19,  1888. 

This  is  an  action  in  equity  to  quiet  in  plaintiff 
the  title  to  certain  lands  in  Emmet  county.  Defendant 
in  a  cross-petition  demanded  the  same  relief.  The 
district  court,  on  a  final  hearing,  dismissed  plaintiff's 
petition,  and  entered  judgment  for  defendant,  quieting 
he  title  in  him.     Plaintiff  appeals. 

/ohn  F.  Duncofnb  and  McCarty  &  Linderman^  for 
appellant. 

John  Jenswoldy  Jr.^  for  appellee. 
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Reed,  J. — Plaintiff's  claim  is  that  the  land  in  con- 
troversy inured  to  the  state  of  Iowa  under  the  ^t  of 
congress  approved  July  12, 1862,  extending  the  grant  of 
lands  for  the  improvement  of  the  Des  Moines  river  to  the 
northern  boundary  of  the  state,  and  to  the  Des  Moines 
Valley  Railroad  Company,  under  chapter  57,  Laws 
Twelfth  General  Assembly.  Defendant  John  Conner 
claims  title  under  two  tax  deeds  executed  by  the  treas- 
urer of  the  county  to  P.  E.  Allen  on  the  tenth  of  March, 
1881,  under  sales  of  the  land  made  in  1877  for  taxes 
alleged  to  be  due  thereon  for  1874,  1875  and  1876.  He 
also  claimed  one  of  the  tracts  under  a  patent  from  the 
United  States  to  a  person  from  whom  he  holds  a  convey- 
ance, but  we  find  it  unnecessary  to  consider  any  question 
arising  under  that  claim.  For  the  purposes  of  the  case  it 
will  be  conceded  that  plaintiff  acquired  title  under  the 
grants  from  the  United  States  to  the  state,  and  from  the 
state  to  the  railroad  company,  referred  to  above ;  and  in 
that  view  the  question  upon  which  the  rights  of  the 
parties  depend  is  whether  the  lands  were  taxable  for  the 
years  for  which  they  were  sold,  or  either  of  them. 

On  the  twenty-fourth  of  April,  1875,  the  secretary 
of  the  interior  certified  to  the  state  a  list  of  lands, 
including  those  in  controversy,  as  inuring  under  the 
grant  of  July  12,  1862,  and  immediately  thereafter  the 
railroad  company  demanded  of  the  governor  of  the  state 
a  patent  or  conveyance  of  the  lands  included  in  such  list. 
The  governor,  however,  refused  to  execute  such  convey- 
ance, and  none  was  executed  until  September  30,  1881, 
at  which  date  the  governor  executed  lists  of  said  lands, 
as  provided  by  chapter  167,  Laws  Eighteenth  General 
Assembly. 

Plaintiff's  position  is  that  the  title  and  ownership 
of  the  lands  remained  in  the  United  States  until  divested 
by  the  certificate  of  the  secretary  of  the  interior,  on  the 
twenty-fourth  of  April,  1875,  and  that  the  state  was  the 
owner  thereof  from  that  time  until  the  execution  of  said 
lists  by  the  governor,  in  1881.  If  that  claim  is  sound,  it 
would  follow  necessarily,  under  the  provisions  of  the 
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statute  (Code,  sec.  797,  subd.  1 ),  that  the  land  was  not 
taxable  until  1882.  We  are  of  the  opinion,  howev^3r,  that 
the  position  is  not  maintainable.  In  our  judgment^  the  art 
of  congress  of  July  12,  1862,  was  a  grant  in  prcBsenti  of 
the  alternate  sections  of  land  lying  within  live  miles  of 
the  Des  Moines  river,  between  the  Raccoon  forks  and  the 
northern  boundary  of  the  state.  By  its  terms  the  act 
simply  extended  the  grant  made  by  the  act  of  August  8, 
1846,  to  the  territory  of  Iowa,  so  as  to  include  the  alter- 
nate sections  lying  within  five  miles  of  the  river, 
between  the  points  designated,  and  gave  the  consent 
of  congress  to  the  application  of  a  portion  of  the 
land  in  aid  of  the  construction  of  the  railroad.  The 
former  act  was  an  absolute  grant  to  the  territory  of  the 
lands  designated.  Neither  it,  nor  the  act  in  question, 
reserved  to  the  United  States  any  right  or  interest  in 
them.  True,  the  grant  was  for  a  designated  purpose, 
but  in  that  respect  it  is  similar  to  the  act  approved  Sep- 
tember 28,  1850,  granting  to  the  several  states  the  swamp 
and  overflowed  lands  lying  within  them,  and  that  act  has 
always  been  treated  as  a  grant  in  prcesenti.  Fremont 
County  V.  Burlington  c6  M,  H.  lit/.  Co.^  22  Iowa,  91.  We 
conclude,  therefore,  that  the  act  of  July  12,  1862,  had 
the  eflfect  to  vest  in  the  state  the  title  and  ownership  of 
the  lands ;  and  the  only  effect  of  the  list  subsequently 
certified  by  the  secretary  of  the  interior  was  to  identify 
the  several  tracts  which  passed  under  the  grant,  and 
clothe  the  state  with  an  evidence  of  title  to  them. 

The  remaining  question,  however,  is  as  to  when  the 
state  was  divested  of  the  title  and  ownership.  In  1858, 
the  general  assembly  granted  to  said  railroad  company, 
then  known  as  the  ''  Keokuk,  Fort  Des  Moines  &  Minne- 
sota Railroad  Company,"  all  lands  included  in  the  grant, 
or  which  might  thereafter  be  given  in  extension  of  it. 
Ch.  09,  Acts  7th  Gen.  Assem.  That  act  provided  for  the 
resumption  of  the  grant  by  the  state,  upon  a  failure  of 
the  company  to  perform  certain  specified  conditions. 
When  the  act  of  1868  was  passed,  those  conditions  had 
not  been  performed,  and  the  right  to  resume  had  accrued 
to  the  state,  and  this  right,  and  the  facts  upon  which  it 
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arose,  are  reiDited  in  the  preamble  to  the  act.  By  the 
first  section  of  the  act  all  the  reserved  rights  and 
interests  of  the  state,  in  respect  to  the  lands,  were  relin- 
quished and  conferred  upon  the  railroad  company,  upon 
certain  named  conditions.  By  one  of  said  conditions 
100,000  acres  of  the  land  were  to  be  set  apart  and  held  in 
reserve  for  the  payment  of  certain  claims  against  the 
grant  which  had  theretofore  been  allowed  by  the  general 
assembly.  Ch.  22,  Laws  1866,  But  it  was  provided 
that  the  railroad  company  might  pay  said  claims  before 
July  1,  1868,  and  that,  upon  satisfactory  evidence  of 
such  payment  having  been  made  to  the  governor,  he 
should  cause  the  lands  so  reserved  to  be  patented  to  it. 
By  another  provision,  100,000  acres  were  to  be  selected 
and  set  apart  for  the  construction  of  the  road  from  Des 
Moines  to  Fort  Dodge,  and  the  company  was  required 
to  construct  that  portion  of  its  road  before  the  first  of 
January,  1871 ;  and  it  was  provided  that,  upon  compli- 
ance with  that  provision  by  the  company,  the  lands  so 
reserved  should  be  patented  to  it.  The  second  section 
provides  that  upon  non-compliance  by  the  company  with 
those  provisions  the  act  should  operate  as  a  resumption 
by  the  state  of  all  rights  under  the  grant. 

The  effect  of  the  act  is  manifest.  By  its  provisions 
the  company,  upon  compliance  by  it  with  the  conditions 
of  the  grant,  became  entitled  to  the  lands  absolutely. 
Upon  such  compliance  the  state  ceased  to  have  any  right 
or  interest  in  them,  an  d  it  did  comply  within  the  time 
named  in  the  act.  The  refusal  of  the  governor  to 
execute  the  patents,  as  required  by  the  act,  in  no  manner 
affected  the  rights  of  the  parties  to  the  property.  From 
the  time  the  company  complied  with  the  conditions 
of  the  grant  the  lands  ceased  to  be  the  proi>erty  of 
the  state,  and  from  that  time  they  were  taxable  under 
the  general  provision  of  the  statute.  Code,  sec.  801. 
The  case  falls  within  the  holding  of  this  court  in  Iowa 
Homestead  Co.  v.  Webster  County^  21  Iowa,  221 ;  Dvb. 
&  Pac.  By.  Co.  t?.  Webster  County,  21  Iowa,  235,  and 
other  cases.    The  judgment  will  be 

Affirmed. 
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CoLB     V.    The    Des     Moines     Valley    Railroad     i  n  m 

Company  et  al.         ,  !i?- 


Des  Moines  Biver  Lands :  possession  under  homestead  bntbt 

AFISR    CANCELLATION  :  OOLOB   OF  TITLE  :   STATUTE  OF  LIMITATIONS 

• 

The  land  in  question  belonged  to  the  Des  Moines  River  grant,  and 
plaintiff  entered  it  under  the  homestead  law  and  took  possession 
of  it,  in  1869,  and  filed  his  claim  therefor  in  the  proper  United 
States  land-offioe,  and  paid  the  proper  fees  ;  but  in  1874  the  com- 
misBioner  of  the  general  land-ofiice  cancelled  his  entry.  He  con- 
tinued in  possession,  however,  until  July  2,  1885,  when  he  brought 
this  action  to  quiet  his  title.  The  defendant  claims  under  the  Des 
MoinesJ^alley  Railroad  Company,  whose  right  to  the  land  became 
absolute  on  the  first  day  of  January,  1871,  although  it  received  no 
patent  for  the  same  until  October  14,  1876.  (See  Whitehead  v. 
Hummer,  ante,  p.  181.)  Held  that,  since  plaintiff  was  in  open, 
notorious  and  adverse  possession,  under  a  claim  of  right,  for  more 
than  ten  years  after  defendant  or  its  grantors  might  have  main- 
tained an  action  against  him  for  possession  or  to  quiet  title,  the 
statute  of  limitations  had  barred  its  rights,  and  that  judgment  was 
properly  entered  quieting  the  title  in  plaintiff. 

Appeal  from  Emiaet  District  Court. — Hon.  George  H. 

Carr,  Judge. 

Filed,  December  19,  1888. 

Action  in  equity  to  quiet  title,  to  real  estate.  The 
district  court  entered  judgment  for  plaintiff.  Defendants 
appeal. 

John  F.  Duncomhe  and  McCarty  &  Linderman^ 
for  appellants. 

John  Jenswoldj  Jr,^  for  appellee. 

Reed,  J. — In  December,  1869,  plaintiff,  acting  on 
the  claim  that  the  land  in  controversy  was  public  land, 
and  subject  to  entry  under  the  homestead  statutes  of  the 
United  States,  went  into  possession  of  it,  and  filed  his 
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claim  therefor  in  the  U  nited  States  land-ofBcey  in  the 
land-district  in  which  it  is  sitnated,  paying  to  the  offi- 
cers the  fees  allowed  by  the  statutes  in  such  cases.  In 
1874,  the  commissioner  at  the  general  land-office  can- 
celled the  entry,  and  on  the  twentieth  of  April,  1876,  the 
secretary  of  the  interior  certified  a  list  of  land,  including 
that  in  question,  to  this  state,  as  inuring  to  it  under  the 
act  of  congress  approved  July  12,  1862,  extending  the 
grant  of  lands  made  in  1846  to  the  territory  of  Iowa  to 
aid  in  the  improvement  of  the  Des  Moines  river  from 
the  Raccoon  forks  to  the  northern  boundary  of  the  state  ; 
and  on  the  fourteenth  of  October,  1876,  the  governor 
of  the  state  executed  to  defendant  (the  Des  Moines 
Valley  Railroad  Company)  a  conveyance  of  the  land  as 
inuring  to  it  under  the  act  of  March  31, 1868.  Ch.  57, 
Laws  12th  Gen.  Assem.  After  the  cancellation  of  his 
homestead  entry,  plaintiff  remained  in  possession  of  the 
land,  and  continued  to  occupy,  improve  and  cultivate  it, 
up  to  the  time  of  the  institution  of  this  suit,  which  was 
July  2,  1885.  His  possession  was  open,  notorious, 
adverse,  and  under  a  claim  of  right,  and  extended  to 
the  whole  tract.  It  was  conceded  in  argument,  in  effect, 
that  if  defendant  .was  the  owner  of  the  land  for  more 
than  ten  years  before  the  institution  of  the  suit,  and 
could  during  that  time  have  maintained  an  action  for 
its  recovery,  the  judgment  quieting  the  title  in  plaintiff 
is  right.  The  x>osition  of  counsel,  however,  is  that 
defendant  was  vested  with  the  title  and  ownership  by 
the  conveyance  from  the  state  of  October  14,  1876,  and 
consequently,  as  the  title  and  ownership  prior  to  that 
was  in  the  United  States  or  the  state,  the  statute  of 
limitations  did  not  begin  to  run  in  plaintiff's  favor 
until  that  date.  It  will  be  observed  that,  with  the  sin- 
gle exception  as  to  the  date  of  the  conveyance  from  the 
state,  the  facts  with  reference  to  defendant's  title  are 
like  those  in  Whitehead  o.  Plummer^  ante^  p.  181.  We 
held  in  that  case  that  the  act  of  congress  of  July  12, 
1862,  was  a  present  grant  of  lands  to  the  state.  We 
also  held  that  under  the  act  of  the  general  assembly  of 
March  31,  1868,  defendant  became  the  absolute  owner  of 
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the  property  on  the  first  of  January,  1871  ;  for  it  had 
then  complied  with  the  conditions  upon  which  the  grant 
was  Made.  Being  the  owner,  it  could  have  maintained 
an  action  against  plaintiff  for  recovery  or  to  quiet  its 
title  at  any  time  within  ten  years  from  that  date.  The 
fact  that  it  did  not  receive  a  conveyance  from  the  state 
until  a  later  date  is  not  material,  for  under  the  statute 
(Code,  sees.  3246,  S273)  such  conveyance  was  not  essen- 
tial to  its  right  to  maintain  the  action. 

Affirmed. 


Kent  v.  Pkencii. 

Arbitration  and  Award:  refusal  of  one  arbitbatob  to  act: 
AWARD  BY  OTHER  TWO :  PROTEST :  WAIVER.  Where  a  oause  was 
Babmitted  to  three  arhitrators,  under  an  agreement  that  the  decis- 
ion of  any  two  of  them  should  be  condusiTe,  but  one  of  them 
declined  to  act,  and  one  of  the  parties  protested  against  the  other 
two  acting  alone,  but  they  proceeded  to  the  hearing  of  the  case, 
and  agreed  upon  an  award,  held  that  such  award  was  not  binding 
upon  the  protesting  party,  although  he  appeared  at  the  hearing 
before  the  twOj  without  withdrawing  his  protest,  and  made  the 
best  showing  he  could.  He  was  entitled  at  every  stage  of  the  pro- 
ceeding to  the  benefit  of  the  judgment,  discretion,  arguments  and 
*  influence  of  each  of  the  persons  chosen  to  judge  between  him  and 
his  adversary. 

Appeal  from  Wapello  District  Court. — Hon.  Charles 

D.  Leggbtt,  Judge. 

Filed,  December  19,  1888. 

This  is  an  appeal  by  plaintiff  from  a  judgment  of 
the  district  court  rendered  upon  an  award  of  arbitrators. 

Chas.  Hall  and  A.  C.  Steele,  for  appellant. 

Williams  &  Jacques^  for  appellee. 

BoTHROCK,  J:— On  the  twenty-first  day  of  Decem- 
ber, 1886,  the  parties  entered  into  an  agreement  in 
writing,  by  which  they  submitted  certain  matters  in 
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difference  between  them  to  the  arbitration  of  W.  B. 
Wycofl  and  W.  H.  Stevens.  The  agreement  provided 
that  said  arbitrators  were  authorized  and  empowered  to 
call  in  and  appoint  another  person  to  act  with  them  in 
the  consideration  of  the  matters  in  dispute,  and  that 
the  decision  of  any  two  of  the  three  should  be  conclusive. 
In  February,  1886,  the  defendant  made  application  to 
the  court  for  a  resubmission  of  the  matter  to  the  arbi- 
trators. It  does  not  appear  that  any  award  had  at  that 
time  been  made,  but  it  does  appear  that  one  H.  M. 
Cockerill  had  been  acting  as  an  arbitrator  with  the  two 
named  in  the  written  submission.  On  the  twenty- 
seventh  day  of  December,  1886,  the  court  ordered  a 
resubmission  to  the  three  arbitrators  above  named. 
Notice  of  the  order  was  given  to  them,  and  W.  B. 
Wycoff  refused  to  further  act  in  the  premises.  The 
other  two  met,  and,  before  taking  any  action  in  the  way 
of  hearing  evidence  or  arguments  of  counsel,  the  plain- 
tiff appeared  and  filed  a  written  protest  against 
proceeding  with  the  hearing  before  two  arbitrators, — 
one  ground  of  which  protest  was  that  the  articles  of 
submission  did  not  confer  jurisdiction  upon  them,  one 
of  said  arbitrators  having  resigned  and  refused  to  act  as 
such.  The  arbitrators  Stevens  and  Cockerill  proceeded 
with  the  hearing.  Evidence  was  taken,  and  an  award 
was  made  and  filed.  The  plaintiff  excepted  to  the 
award.  His  exceptions  were  overruled,  and  judgment 
was  rendered  thereon. 

It  is  to  be  presumed  that  Cockerill  was  chosen  by 
the  arbitrators  named  in  the  written  submission.  They 
alone  had  the  authority  to  select  him.  By  the  terms 
of  the  submission  he  was  not  a  mere  umpire  to  decide 
questions  upon  which  the  other  arbitrators  might 
differ.  He  was  to  act  with  the  others  in  hearing  the 
evidence,  the  arguments  of  counsel,  and  making  up  the 
award.  If  any  two  of  the  three  should  agree  as  to  the 
rights  of  the  parties  their  award  should  be  binding. 
But  two  of  the  three  had  no  right  nor  authority  to  hear 
and  determine  the  controversy  without  the  aid  of  the 
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other.  This  is  so  well  settled  as  to  require  neither  arga- 
ment  nor  discussion.  1  Amer.  &  £ng.  Cyclop.  Law,  683, 
and  cases  cited.  It  is  there  said  that  *Hhe  disputants  are 
entitled  to  the  exercise  of  the  judgment  and  discretion, 
and  to  the  benefits  of  the  views,  arguments  and  influence, 
of  each  one  of  the  persons  whom  they  have  chosen  to 
judge  between  them,  and  they  are  entitled  to  these,  not 
only  in  the  award,  but  at  every  stage  of  tjhe  arbitration, 
even  where  a  majority  are  emp  owered  to  decide."  See, 
also,  Cory  v.  Bailey^  65  Iowa,  60.  It  is  claimed  by 
counsel  for  appellee  that  he  was  without  fault  in  the 
matter  of  the  refusal  of  Wycoff  to  further  act  as  arbitra- 
tor, and  that  such  refusal  was  by  reason  of  plaintiff's 
procurement.  We  do  not  determine  that  this,  if  true, 
would  avail  the  appellee.  It  is  enough  to  say  that  we 
do  not  think  the  record  establishes  the  fact  that  the 
arbitrator  refused  to  act  at  the  instance  of  the  plaintiff. 
It  is  further  claimed  that  the  plaintiff  waived  the  error 
now  complained  of  by  appearing  at  the  trial  and  sub- 
mitting to  a  hearing  before  two  arbitrators.  But  he  did 
not  withdraw  his  protest,  and  he  waived  no  right  to 
object  to  the  jurisdiction  of  the  arbitrators  by  appearing 
and  making  the  best  showing  that  he  could.  As  the 
judgment  must  be  reversed  because  the  hearing  was  had 
before  but  two  of  the  arbitrators,  it  is  not  necessary  to 
give   attention    to  other  alleged  errors  discussed  by 

counsel. 

Reversed. 


The  State  v.  Pierce. 

Threats :  to  bztobt  money  :  facts  not  constitutino. 
An'  indictment  for  malicious  threats  with  the  intent  to  extort 
money  is  not  sustained  by  evidence  that  defendant  represented  to 
certain  persons  that  he  had  a  wan^t  to  search  their  place  of 
business  for  intoxicating  liquors,  and  that  he  intimated  that  for 
money  paid  him  he  would  n^lect  to  serve  the  warrant,  and  that 
he  received  the  bribe  and  intimated  that  no  search  would  be  made. 

Appeal  from    Polk    District    Court— Ro^.    Marcus 

Kavanagh,  Judge. 

Filed,  December  19.  1888. 
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Thb  defendant,  was  indicted  and  convicted  for 
malicious  threat.    He  now  appeals  to  this  court. 

A.  A.  Haslcins,  for  appellant. 

A.  J.  Baker f  Attorney  General,  for  the  State. 

Beck,  J. — I.  The  indictment  charges  the  crime  of 
which  defendant  is  accused  in  the  following  language : 
*'The  said  Frank  Pierce,  on  the  fifteenth  day  of  Sep- 
tember, A.  D.  1887,  in  the  county  of  Polk  aforesaid, 
did  then  and  there  wilfully,  maliciously,  unlawfully  and 
feloniously  threaten  by  verbal  communication  to  W.  R. 
Trotter  and  J.  0.  Cole  to  search  the  premises  of  W.  R. 
Trotter,  J.  0.  Cole  and  B.  D.  Miller,  the  same  being  a 
drug-store  situated  in  the  'Hotel  Goldstone,'  in  East 
Des  Moines,  Iowa,  and  to  seize  the  intoxicating  liquors 
therein  kept,  which  said  liquors  were  then  and  there  the 
property  of  said  W.  R.  Trotter,  J.  O.  Cole  and  B.  D. 
Miller,  which  said  seizure  would  injure  the  property  and 
business  of  the  said  W.  R.  Trotter,  J.  O.  Cole  and  B. 
B.  Miller;  with  the  wilful,  unlawful  and  felonious 
intent  to  extort  money  from  them,  the  said  W.  R. 
Trotter,  J.  O.  Cole  and  B.  D.  Miller,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Iowa.'' 
It  is  shown  by  the  evidence  that  defendant  at  the  time 
of  the  act  alleged  in  the  indictment  was  a  constable,  and 
MUler,  Cole  and  Trotter  were  partners  in  the  drug 
business.  In  our  opinion,  there^  is  not  one  word  of  evi- 
dence found  in  the  abstract  tending  in  the  remotest 
degree  to  prove  the  threats  or  threatenings  alleged  in  the 
indictment  The  evidence  which  it  is  claimed  tended  in 
that  direction  is  as  follows :  Cole  testified  that  ''along 
about  the  middle  of  September,  I  had  a  conversation 
with  Mr.  Pierce  on  the  bridge.  He  said :  '  Jim,  I  have 
a  search-warrant  for  your  place  over  there.'  I  said,  'Is 
that  so  ? '  and  he  replied,  *  Yes,  sir.'  He  walked  on,  and 
left  me,  and  near  the  center  of  the  bridge  he  stopped, 
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and  waited  until  I  caught  up  with  him,  and  he  said, 
*  Jim,  I  hope  you  will  appreciate  this.'  I  said,  *  Cer- 
tainly;' and  that  is  all  there  was  to  it."  Miller  testi- 
fied that  "about  the^fifteenth  of  Sept-ember  Mr.  Cole 
reported  to  the  firm  that  he  had  had  a  conversation  with 
Prank  Pierce.  Within  a  day  or  so  after  that  I  met 
Pierce  on  Mulberry  street,  right  north  of  the  court-house. 
I  shook  hands  with  him,  and  I  said  to  him,  ^  Frank,  we 
are  told  that  you  have  a  warrant  for  our  place.' 
Says  I :  *  We  are  doing  a  straight,  legitimate  business, 
and  we  do  not  want  our  staff  carried  off.  We  do  not 
want  the  report  to  go  oat  that  we  have  been  searched, 
because  it  will  hurt  our  business.'  *  Well,'  he  says,  'if 
you  fellows  can  come  up  and  do  something  for  me,  it  is 
all  right.  I  am  not  in  this  thing  for  my  health.' ' '  Trotter 
gave  the  following  evidence :  "I  was  in  the  drug  busi- 
ness,— a  member  of  the  firm  of  Trotter,  Miller  &  Cole. 
Last  September,  Cole  reported  py  me  that  Frank  had  a 
warrant  for  our  place,  and  I  reported  it  to  Miller.  About 
that  time  I  met  Frank  on  East  Locust  street,  and  passed 
the  time  of  day  with  him.  .He  said  he  would  be  around 
to  our  place  in  a  little  while.  He  came  around,  perhaps 
an  hour  afterwards.  Dr.  Miller  and  I  were  standing  in 
the  front  part  of  the  store.  I  gave  Frank  ten  dollars. 
He  remained  a  few  minutes,  and  went  out.  I  had  a 
subsequent  meeting  and  conversation  with  Mr.  Pierce 
about  three  weeks  afterwards.  I  met  him  in  the  north 
end  of  the  court-house  hall,  and  gave  him  twenty  dollars 
that  I  had  with  me,  and  that  I  had  agreed  to  give  him  ; 
and  I  told  him  we  had  now  made  him  two  payments, 
and  that  he  could  not  do  that  so  often  ;  that  he  must  let 
us  off  easy.  He  said  he  guessed  we  would  not  be  both- 
ered any  more  ;  to  do  what  was  right,  and  go  ahead." 
No  threats  are  shown  by  this  testimony  which  are  con- 
templated by  the  statute  prescribing  the  offenses  under 
which  the  indictment  was  found.  It  is  in  the  following 
language  :  "If  any  person,  either  verbally  or  by  any 
written  or  printed  communication,  maliciously  threaten 
to  accuse  another  of  crime  or  offense,  or  to  do  any  injury 
to  the  i)erson  or  property  of  another,  with  intent  thereby 
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to  extort  any  money  or  pecuniary  advantage  whatever,  or 
to  compel  the  person  so  threatened  to  do  any  act  against 
his  will,  he  shall  be  punished  by  imprisonment  in  the 
penitentiary  not  more  than  two  years,  or  by  fine  not 
exceeding  five  hundred  dollars."'  Code,  sec.  3871.  The 
witnesses  do  not  testify  that  defendant  threatened  'to 
accuse  the  parties  named  of  crime,  or  to  do  them  or  their 
property  injury.  They  show  that  defendant  negotiated 
with  them  for  a  bribe,  for  the  omission  on  his  part  to 
discharge  his  official  ,duty,  which  is  a  crime  punishable 
under  Code,  section  3948.  The  foregoing  evidence,  which 
is  denied  by  defendant  in  his  testimony,  shows  that  the 
witnesses  were  quite  readily  overcome  by  the  temptation 
offered  them  by  defendant.  We  need  not  pursue  the 
inquiry  suggested  by  defendant's  counsel  that  they  are 
participes  criminis  as  to  the  offense  really  committed,  as 
it  has  nothing  to  do  with  the  decision  of  this  case. 

Other  questions  arise  upon  objections  to  various 
rulings  of  the  court  below.  They  need  not  be  consid- 
ered, as  the  judgment  in  the  case,  for  the  error  pointed 
out,  must  be  reversed,  and  our  conclusion  thereon  will 
operate  as  a  final  disposition  of  the  case. 

Reversed. 


Murphy  v.  Hanscome  et  al. 

Besiilting  Trust  in  Iiand:  parol  evidencb  as  AOAntsr  lbqai. 
TITLB.  Before  a  resulting  trust  in  land  can  be  established  by  parol 
evidence  as  against  the  legal  title,  the  evidence  must  be  clear,  cer- 
tain, and  practically  overwhelming  ;  and  the  evidence  in  this  case 
(  see  opinion  )  hdd  insufficient  to  show  that  land  to  which  plain- 
tiff 's  husband  held  the  legal  title  in  his  life  time,  and  which  he 
and  plaintiff  had  occupied,  cultivated  and  improved  for  a  period  of 
twenty  years,  was  bought  with  his  mother's  money  and  held  in 
trust  for  her. 

Appeal  from  Monona  District  Court. — Hon.   C.    H. 

Lewis,  Judge. 

Piled,  December  19,  1888. 

The  facts  are  stated  in  the  opinion. 
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L.  R.  Bolter  A  SonSy  for  plaintiff. 
P.  Hubbard,  for  defendants. 

McMiUan  Jt  Keadally  for  intervenor. 

See  VERS,  0.  J. — Watson  R.  Hanscome  died  In 
Aagast,  1879,  leaving  surviving  him  the  plaintiff,  his 
widow,  and  fonr  minor  children.  At  the  time  of  his 
death  he  owned  the  legal  title  to  certain  real  estate,  and 
this  action  was  bronght  to  partition  the  same,  Mary  E. 
Hanscome,  the  mother  of  Watson  R.,  intervened  in  the 
action,  and  pleaded  that  she  gave  her  ^^  son  three  hun- 
dred dollars  with  which  to  purchase  some  land  on  which 
to  make  her  a  home,"  and  that  the  land  in  controversy 
was  purchased  with  said  money;  that  it  ^^  was  agreed 
between  her  and  her  son  that  the  legal  title  to  said  land 
should  remain  in  her  said  son,  Watson  R.  Hanscome, 
for  the  benefit  of  the  intervenor,  for  a  home  in  her  old 
age."  This  petition  was  verified  by  the  intervenor.  An 
amended  and  substituted  petition  of  intervention  was 
afterwards  filed,  in  which  it  is  stated  that  her  son  took 
a  deed  in  his  own  name  for  the  land  in  controversy, 
''without  the  knowledge  or  consent  of  the  intervenor." 
This  x)etition  was  also  verified  by  ^er.  The  relief  asked 
by  the  intervenor  is  that  ^'the  legal  title  to  the  land 
*  *  *  be  decreed  to  have  been  held  by  said  Watson 
R.  Hanscome  in  trust  for  this  i  ntervenor,  and  for  her 
ase  and  benefit,"  and  that  she  be  invested  with  the  legal 
title  thereto,  and  that  she  have  such  other  relief  as  she 
is  equitably  entitled  to.  The  court  found  that  the  inter- 
venor had  furnished  the  money  to  her  son  to  pay  for  the 
land,  and  he  had  taken  the  title  in  his  own  name,  with- 
out her  knowledge  or  consent,  and,-  the  death  of  the 
intervenor  being  suggested,  George  E.  Warner,  executor, 
was  substituted  in  her  place  and  stead,  and  a  judgment 
entered  in  his  favor  establishing  a  lien  on  the  land  for 
the  money  the  court  found  the  intervenor  had  furnished 
her  son.     The  plaintiff  and  minor  aefendants  appeal. 

Vol.  76—13 
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The  land  in  controversy  was  purchased  by  and  con- 
veyed to  Watson  R.  Hanscome  in  February,  1868.  He 
immediately  entered  into  possession,  and  improved  the 
same.  He  and  the  plaintiff  were  married  in  1869,  and 
they  resided  on  the  land  for  some  years,  when  he  moved 
to  Onawa,  where  he  died.  While  in  Onawa  he  leased 
the  land,  and  at  all  times  after  he  purchased  it  used  and 
controlled  it  as  his  own.  The  intervenor  made  her 
home  with  her  son  on  the  land,  and  also  with  him 
when  he  moved  to  Onawa.  The  plaintiff,  in  1882,  left 
Onawa,  returned  to  the  land,  and  thereafter  occupied 
the  same  as  her  home,  and  has  made  valuable  improve- 
ments thereon.  The  intervenor  lived  with  the  plaintiff 
on  the  land  until  some  time  after  the  latter  married  her 
present  husband,  since  which  time  she  has 'made  her 
home  elsewhere. 

The  foregoing  facts  are,  we  think,  uncontroverted. 
It  will  be  observed  that  the  intervenor  seeks  to  establish 
a  resulting  trust  by  parol  evidence,  and  ingraft  the 
same  upon  the  legal  title.  The  rule  in  such  case  is  well 
established,  that  the  evidence  must  be  clear,  certain  and 
practically  overwhelming.  If  it  can  fairly  be  said  to  be 
doubtful  whether  the  trust  has  been  established,  then 
the  persons  asserting  it  must  be  d  eemed  to  have  failed  to 
establish  it.  Keeping  this  rule  in  mind,  we,  without 
doubt  or  uncertainty,  have  reached  the  conclusion  that 
the  trust  has  not  been  established.  There  is  compara- 
tively no  evidence  but  that  of  the  intervenor  upon  which 
reliance  can  be  placed.  What  there  is  consists  of  ran- 
dom conversations  or  declarations  made  by  Watson  R. 
Hanscome,  which  are  exceedingly  indefinite  and  uncer- 
tain, and  therefore  are  not  entitled  to  much  considera- 
tion in  a  case  of  this  character.  Nor  is  the  evidence  of 
the  intervenor  definite  or  certain.  It  was,  perhaps,  a 
misfortune  that  she  was  seventy-six  years  old  when  she 
testified.  It  cannot  be  supposed,  in  the  absence  of  any 
showing  to  the  contrary,  that  her  memory  is  as  good  as 
it  previously  was.  It  is  apparent  that  her  recollection 
of  the  transaction  was  not  always  the  same.  This 
api)ears  from  the  statements  in  the  two  petitions  of 
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interventioii,  which  are  contradictory.  That  she  gave 
or  placed  some  money  in  her  son's  hands,  and  that  he 
invested  the  same  in  land,  may  be  conceded;  but 
whether  he  invested  it  or  purchased  the  identical  land 
in  controversy  with  such  money  is  doubtful.  Besides 
this,  the  purchase  was  made  in  1868,  nearly  twenty  years 
prior  to  the  time  the  intervening  petition  was  filed. 
Daring  this  time  the  intervenor  made  no  claim  to  the 
land,  or  inquiry  in  relation  to  the  title  thereto,  or  in 
relation  to  the  money  she  let  her  son  have.  She  had 
knowledge  that  her  son  executed  at  least  one  mortgage 
thereon,  and  knew  after  his  death  that  the  plaintiff  had 
made  valuable  improvements  on  the  land,  and  had  paid 
the  taxes,  and  in  fact  for  at  least  fifteen  years  the  inter- 
venor knew  that  her  son  and  his  widow  had  used  and 
controlled  the  land  as  their  own,  without  objection  or 
claim  on  her  part  that  she  had  any  interest  therein. 
During  this  time  the  intervenor  resided  with  and  was 
treated  as  one  of  the  family.  Taking  into  consideration 
all  the  circumstances,  we  are  clearly  of  the  opinion  that 
the  intervenor  has  failed  to  establish  a  resulting  trust,  or 
that  she  is  entitled  to  a  lien  thereon  for  any  amount. 

Reversed. 


Tharp  v.  Forrest. 

Redemption:  fbom  executiov  sale:  by  CREDrroBS:  after  iokb 
M OKTB8 :  cONDmoNB.  After  the  expiration  of  nine  months  from 
the  date  of  an  execution  sale  of  land,  no  creditor  has  a  right  to 
redeem  the  land,  unless  the  creditor  who  has  last  redeemed  within 
the  nine  months  enters  on  the  sale-book,  within  ten  days  after  the 
expiration  of  the  nine  months,  the  utmost  amount  that  he  is  willing 
to  credit  on  his  claim,  as  proTided  by  section  8116  of  the  Code.  In 
otlier  words,  the  creditor  who  has  last  redeemed  within  the  nine 
months  may,  if  he  choose,  hold  the  land  as  against  aU  persons 
except  the  owner,  but  his  lien,  and  the  claims  out  of  which  it  arose, 
win  in  that  case  be  extinguished.     (  See  Code,  sec.  8114.) 

Appeal  from  Monroe   District    Court.  —  Hon.    Dell 

Stuart,  Judge. 

Filed,  December  19,  1888. 
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AoTioK  to  compel  the  defendant  to  execute  and 
deliver  to  plaintiff  a  sheriff's  deed.  A  demurrer  to  the 
X>etition  was  sustained.  Plaintiff  refusing  to  further 
plead,  judgment  was  rendered  in  favor  of  defendant  for 
costs.    Plaintiff  appeals. 

James  Coen^  for  appellant. 

Wm.  A.  Nichols  for  appellee. 

Robinson,  J. — ^The  petition  shows  that  on  the 
twentieth  day  of  February,  1883,^  Thomas  Trimble 
obtained  against  the  owner  of  the  land  in  controversy 
two  judgments.  On  the  seventeenth  day  of  April,  1883, 
judgment  was  rendered  against  the  same  defendant,  T. 
S.  Tharp,  in  favor  of  Jacob  Cupp,  and  on  the  thirtieth 
day  of  the  next  June  a  fourth  judgment  was  rendered 
against  said  Tharp  in  favor  of  the  plaintiff  in  this  action. 
These  judgments  were  all  liens  on  the  property  in  ques- 
tion. The  first  judgment  was  for  the  sum  of  ^33.66  and 
costs.  Execution  issued  thereon,  and  the  property, 
consisting  of  three  parcels  of  land,  was  sold  on  the  ninth 
day  of  April,  1887,  for  sums  amounting  in  the  aggregate 
to  twenty-six  dollars.  Cupp  redeemed  from  this  sale, 
and  on  the  ninth  day  of  January,  1888,  Trimble  redeemed 
from  Cupp.  In  making  this  redemption  an  affidavit  was 
filed  with  the  proper  clerk,  for  Trimble,  showing  that  he 
redeemed  by  virtue  of  his  second  judgment,  on  which 
there  was  due  and  unpaid  the  sum  of  $46.27,  but  not 
showing  that  he  was  unwilling  to  hold  the  property,  and 
credit  the  debtor  therefor  with  the  full  amount  of  his 
lien.  On  the  thirteenth  day  of  January,  1888,  the 
plaintiff  in  this  action  filed  with  the  clerk  his  affidavit, 
showing  that  he  was  the  owner  of  the  judgment  ren- 
dered in  his  favor  as  aforesaid,  and  that  there  was  due 
thereon  and  unpaid  the  sum  of  $39.16,  At  the  same 
time  he  paid  to  the  clerk  $80. 30,  a  nd  received  from  him 
a  certificate,  showing  that  said  amount  was  paid  for  the 
purpose  of  redeeming  from  the  sale  of  April  9, 1887,  and 
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that  it  was  for  the  sum  paid  by  Trimble  to  redeem  on 
the  ninth  day  of  the  same  month,  to-wit,  January,  1888, 
and  the  amount  of  the  lien  under  which  he  redeemed, 
with  interest  and  costs.  The  petition  further  shows  that 
the  plaintiff  has  offered  to  surrender  said  certificate  of 
redemption  to  the  defendant,  who  is  sheriff  of  the  county 
in  which  the  land  is  situated,  and  has  tendered  the 
proper  fees,  and  demanded  a  sheriff 's  deed  for  the  prop- 
erty therein  described,  but  that  defendant  refuses  to 
execute  and  deliver  the  deed.  Plaintiff  demands  that 
defendant  be  compelled  to  issue  his  deed  for  the  lands 
in  controversy. 

The  grounds  of  the  demurrer  were,  in  substance, 
that  the  filing  of  the  affidavit  and  the  payment  of  the 
money  by  plaintiff  were  after  his  right  to  redeem  had 
expired,  and  therefore  did  not  have  the  effect  of  redeem- 
ing from  Trimble.  Sections  3112-3117  of  the  Code  are 
as  follows:  ^'Sec.  3112.  After  the  expiration  of  nine 
months  from  the  day  of  sale  the  creditors  can  no  longer 
redeem  from  each  other,  except  as  hereinafter  provided  ; 
but  the  defendant  may  still  redeem  at  any  time  before 
the  end  of  the  year,  as  aforesaid.  Sec.  3113.  Unless 
the  defendant  thus  redeems,  the  purchaser,  or  the  cred- 
itor who  has  last  redeemed  prior  to  the  expiration  of 
the  nine  months  aforesaid,  will  hold  the  property  abso- 
lutely. Sec.  3114.  In  case  it  is  thus  held  by  a  redeem- 
ing creditor,  his  lien,  and  the  claim  out  of  which  it 
arose,  will  be  held  to  be  extinguished,  unless  he  pursues 
the  course  pointed  out  in  the  next  section.  Sec.  3116. 
If  he  is  unwilling  to  hold  the  property,  and  credit  the 
defendant  therefor  with  the  full  amount  of  his  lien,  he 
must,  within  ten  days  after  the  nine  months  aforesaid, 
enter  on  the  sale-book  the  utmost  amount  that  he  is 
thus  willing  to  credit  on  his  claim.  Sec.  3116.  Any 
unsatisfied  lien  creditor,  within  ten  days  after  the  expi- 
ration of  the  time  thus  allowed  to  make  the  entry 
required  in  the  Idst  section,  may  redeem  the  property  by 
paying  the  amount  of  the  legal  disbursements  of  the 
last  holder,  as  hereinbefore  regulated,  added  to  the 
amount  thus  entered  on  the   sale-book,   together   with 
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interest  and  costs.  Sec.  3117«  Such  redemptioner  shall 
also  credit  the  defendant  with  the  fnll  amount  of  his 
lien,  unless,  within  ten  days  after  redeeming  as  afore- 
said, he  likewise  makes  a  like  entry  on  the  sale-book,  in 
which  case  any  unsatisfied  lien  creditor  may  in  like 
manner  redeem  within  ten  days  as  aforesaid,  and  so  on 
until  there  are  no  more  unsatisfied  liens,  or  until  the 
expiration  of  the  year  for  redemption  ;  the  defendant 
having  the  final  privilege  of  redeeming  from  the  last 
redemptioner  at  the  end  of  the    year." 

It  is  insisted  by  appellant  that  under  these  pro- 
visions any  unsatisfied  creditor  may  redeem  the  land 
upon  which  his  claim  was  a  lien,  after  the  expiration  of 
nine  months  from  the  date  of  sale,  by  pursuing  the 
course  pointed  out  in  section  3116,  and  that  his  right  to 
do  so  does  not  depend  upon  the  making  of  the  state- 
ment contemplated  by  section  3115  by  the  creditor  who 
redeemed  last  before  the  expiration  of  the  nine  months. 
Appell  ant  further  contends  that  the  time  referred  to  in 
section  3114  is  the  end  of  the  year  from  the  date  of  sale, 
and  not  the  end  of  nine  months,  and  that  the  section 
last  named  points  out  a  method  by  which  the  creditor 
who  last  redeemed  before  the  expiration  of  the  nine 
months  may  prevent  the  extinguishment  of  his  entire 
claim.  But  in  our  opinion  the  construction  contended 
for  by  appellant  is  not  in  all  respects  the  correct  one. 
Sections  3114  and  3115  provide  that  if  the  property  sold 
isheld  by  a  redeeming  creditor  at  the  end  of  ninemontlis, 
and  he  is  unwilling  to  credit  the  defendant  therefor  with 
the  full  amount  of  his  lien,  he  must,  within  ten  days 
after  the  expiration  of  the  nine  months,  "  enter  on  the 
sale-book  the  utmost  amount  that  he  is  thus  willing  to 
credit  on  his  claim."  Section  3116  clearly  refers  to  the 
preceding  section,  and  in  effect  gives  to  any  unsatisfied 
lien  creditor  an  opportunity  to  redeem  by  paying  the 
amount  of  the  legal  disbursements  of  the  last  holder, 
added  to  the  amount  entered  on  the  sale-book,  as  pro- 
vided by  section  3115,  with  interest  and  costs.  No  lien 
creditor  has  any  right  to  redeem  after  the  expiration  of 
nine  months  from  the  date  of  sale,  unless  the  redeeming 
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creditor  who  then  holds  the  right  to  the  property  shall 
indicate,  within  the  time  and  in  the  manner  provided 
by  section  3115,  the  utmost  amount  he  is  willing  to  allow 
on  his  claim  for  the  property.    Prior  to  the  expiration 
of  the  nine  months  any  lien  creditor  has  the  right  to 
redeem  by  paying  the  amount  to  which  the  then  holder 
of  the  certificate  of  sale  is  entitled,   including   the  full 
amount  of  his  lien,  if  it  is  paramount  to  that  of  the 
creditor  so  redeeming.     If  such  redemption  is  not  made, 
the  holder  of  the  certificate  may  give  to  the  other  lien- 
holders,    within  the   time  limited,    an  opportunity  to 
redeem  by  paying  less  than  the  full  amount  of  his  claim, 
and  at  the  same  time  retain  a  portion  of  such  claim  as 
against  the  debtor.     If  he  declines  to  give  such  oppor- 
tunity, no  creditor  has  any  right  to  complain,   and  no 
one  bat  the  debtor,  or  those  who  succeed  to  his  interests, 
can  redeem.     In  this  case  Tri  mble  did  not  indicate  that 
he  was  unwilling  to  hold  the  property  and  give  credit 
for  the  full  amount  of  his  second  judgment.     Plaintiff 
could  have  redeemed  by  p  ay ing  on  the   last   day    for 
redemption  the  amount  he  paid  four  days  later ;  but, 
having  n^lected  to  do  that,  in   the  absence  of  further 
action  on  the  part  of  Trimble,  the  right  of  plaintiff  to 
redeem  was  at  an  end.     Trimble  alone  could  revive  that 
right,  but  he  preferred  to  keep  the  property,  and  allow 
therefor  the  full  amount  of  his  second  judgment.    In 
our  opinion  the  demurrer  was  correctly  sustained.    The 
judgment  of  the  district  court  is  therefore 
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107    856 
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^7|   ^  The  State  v.  Huff. 

1.  Intoxioating  Liquors :  unlawful  sale  by  pharmacist  :  certif- 
icates OF  SALES  AS  EVIDENCE.  On  the  prosecution  of  a  registered 
pharmacist  for  the  unlawful  sale  of  intoxicating  liquors,  where  cer- 
tain papers  offered  by  the  state  showed  upon  their  face  that  they  were 
the  certificates  used  by  the  defendant,  and  they  were  identified 
by  the  witnesses  whose  signatures  they  bore  as  certificates  upon 
which  they  had  purchased  liquors  from  the  defendant,  as  testified 
by  them,  held  that,  though  not  shown  to  be  public  records,  they 
were  competent  as  corroborating  the  witnesses,  and  as.in  the  nature 
of  admissions  by  the  defendant. 

2.  Fraotioe :  contention  as  to  testimony  :  rbcalung  witnesses. 
Where  there  was  a  misunderstanding  between  the  court  and  counsel 
as  to  what  the  witnesses  had  testified  to  on  a  certain  point,  it  was 
proper  to  allow  them  to  be  recalled  for  further  examination  on  that 
point. 


3.      :    motion    to    direct     VERDICT  :     PRESENCE    OF    JURY     AT 

^  HEARINQ.  When  counsel  take  the  chances  of  moving  for  a  verdict 
by  direction  of  the  court,  they  have  no  right  to  require  that  the 
jury  be  sent  out  while  the  motion  is  heaixi,  to  avoid  the  effect  of 
the  possible  overruling  of  the  motion. 

4.  Intoxicating  Liquors :  ille  a  al  sales  by  pharmacist  :'.province 
OF  JURY.  On  the  prosecution  of  a  registered  pharmacist  for  the 
unlawful  sale  of  liquors,  it  is  for  the  jury  to  determine,  from  the 
frequency  of  the  sales  to  the  witnesses,  from  their  appearance  as 
men  requiring  intoxicating  liquors  for  medicine,  and  whether 
bought  with  or  without  the  prescription  of  a  physician,  whether 
the  sales  were  made  in  good  faith  for  the  actual  necessities  of  medi- 
cine. 

5.  Instruotions :  as  to  effect  of  evidence.  It  ia  not  error  for  the 
court  in  an  instruction  to  state  what  the  testimony  shows  on  a 
certain  point,  when  it  does  so  show  without  dispute. 

6.     :  ERROR  CURED  BY  EVIDENCE.    Au  error  in  an  instruction  is 

no  ground  for  complaint  on  appeal,  when  it  is  apparent  that  under 
the  evidence  no  prejudice  could  have  resulted  therefrom. 

7.  Intoxicating  Liquors:  unlawful  sale  :  excessive  fine.  A 
fine  of  five  hundred  dollars  held  not  to  be  an  excessive  punishment 
for  the  unlawful  sale  of  intoxicating  liquors  by  a  registered  phar- 
macist 
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8.  Criminal  Law :  nxiNO  punishbcent  :  mattkbs  not  in  rboord  * 
NEW  TRIAL.  Without  determining  whether  it  is  proper  for  the 
trial  judge  to  advise  himaelf  as  to  matters  not  disclosed  in  evidence 
as  an  aid  in  fixing  punishment,  it  is  at  all  events  not  ground  for  a 
new  trial,  but  rather  for  an  application  to  reduce  the  punishment. 

Appeal  from  Harrison  District   Court, — ^Hon.  C.  H. 

Lewis,  Judge. 

Piled,  December  19,  18*^8. 

The  defendant  was  indicted,  tried  and  convicted  of 
maintaining  a  nuisance  by  unlawfully  keeping  and 
selling  intoxicating  liquors  in  a  certain  building.  He 
apx)eals. 

DeweU  &  McOaeren^  for  appellant. 

A,  J.  Baker ^  Attorney  General,  for  the  State. 

RoTHBOGK,  J. — I.  It  appears  that  the  defendant 
was  a  registered  pharmacist,  and  held  a  permit  from  the 
board  of  supervisors  of  Harrison  county,  by  which  he 
was  authorized  to  sell  intoxicating  liquors  for  the  actual 
necessities  of  medicine.  The  state  introduced  certain 
witnesses  to  sustain  the  indictment,  and  in  the  course 
of  their  examination  called  their  attention  to  a  number 
of  certificates,  showing  the  purchase  of  liquor  of  the 
defendant,  with  the  signatures  of  the  witnesses  attached. 
The  witnesses  were  examined  as  to  the  genuineness  of 
their  signatures,  and  they  admitted  the  same  to  be  cor- 
rect, with  the  exception  of  some  two  or  three.  There 
was  no  doubt  that  the  certificates  were  taken  by  the 
defendant.  They  purported  to  dispense  the  liquor  '*  by 
J.  W.  HuflE,  Reg.  Ph.,  No.  2,493."  It  was  not  shown 
by  the  state  where  the  certificates  were  obtained  by  the 
public  prosecution,  and  the  witnesses  stated  that  they 
did  not  remember  that  they  bought  the  liquor  covered 
by  the  certificates  to  which  the  genuine  signatures  were 
attached.  They  were  offered  in  evidence,  and  admitted 
over  defendant's  objection,  and  the  state  rested  its  case. 
Thereupon  the  defendant's  counsel  intimated  a  purpose 
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to  make  and  file  a  written  motion  to  direct  a  verdict  for 
the  defendant,  upon  the  ground  that  there  was  no  evi- 
dence upon  which  the  jury  could  convict.  There  was  a 
colloquy  between  the  court  and  counsel  in  the  case,  in 
which  the  court  stated  that  the  witnesses  did  not  appear 
to  remember  the  fact  of  having  made  the  purchases  as 
stated  in  the  certificates.  Counsel  for  the  state  claimed 
that  the  witnesses  testified  to  making  the  purchases,  and 
counsel  for  defendant  contended  that  they  did  not  so 
testify.  The  court  ttfen  stated  that,  to  avoid  any  question, 
the  witnesses  might  be  recalled.  This  was  done,  and  each 
witness  admitted  that  he  had  made  the  purchases  as 
stated  in  the  certificates.     It  is  contended  in  behalf  of 

the  defendant  th  at  it  was  error  to  admit  the 

1.  Intoxicatino  ./»  •  i  1 

Mquoni :  un-   certificates,  becaus  e  they  were  not  shown  to 

lawful  sale  by  "^      « 

pharmaciat:    be  pubUc  records.     It  is  true,  there  was  no 

certlfioateB  o'  ,      ,         .  -  - 

deSS?©.*"  *^*'  ^"^"  showing,  but  they  were  not  introduced 
a«  public  records.  They  showed  on  their 
face  that  they  were  the  certificates  used  by  the 
defendant,  and  when  they  were  identified  by  the  wit- 
nesses as  certificates  upon  which  they  purchased  liquors 
from  the  defendant,  they  were  competent  evidence  cor- 
roborating the  witnesses,  and  evidence  in  the  nature  of 
admissions  by  defendant  that  he  had  made  the  sales  of 
which  they  purported  to  be  certificates.  It  is  further 
contended  that  the  court  erred  in  suggesting  that  the 

witnesses  might  be  recalled  to  identify  the 

oontention  as  sales  purporting  to  have  been  made  upon  the 

TMaUing         certificates.      There  was  no  error  in  this. 

There  was  a  misunderstanding  between  the 

court  and  counsel  as  to  what  the  witnesses  testified  to 

ui)on  the  subject,  and  it  was  perfectly  proi)er  for  the 

court  to  make  the  suggestion,  in  order  that  an  intelligent 

and  just  decision  of  the  question  could  be  made. 

Complaint  is  made  that  this  all  occurred  in  the  pres- 
ence of  the  jury.     There  was  no  valid  objection  to  this. 

When  counsel  take  the  chances  of  moving 

^  tcTdiSt  w   for  a  verdict  by  direction  of  the  court,  they 

raM  oFjuT     have  no  right  to  require  that  the  jury  be  sent 

atheariDK.      ^^^  ^j^.j^  ^j^^  motiou  is  being  heard.     They 
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must  take  the  chances  which  the  effect  of  overruling  the 
motion  may  have  upon  the  jury ;  and  the  point  that  the 
motion  should  have  been  sustained  does  not  appear  to 
us  to  be  well  taken.    It  was  for  the  jury  to  determine, 
from  the  frequency  of  the  sales  to  the  witnesses,  from 
their  apx>earance  as  men  requiring  intoxicating  liquors 
4.  nrroxioATiNe   for  mediciue,   and  whether  bought  with  or 
^S3ei  by     without  the  prescription  or  order  of  a  physi- 
wSSoe^of'     ci^^j  whether  the  sales  were  made  by  the 
^^'  defendant  in   good    faith,    for   the  actual 

necessities  of  medicine.  And  there  was  evidence 
tending  to  show  that  one  Bradley  had  made  a  purchase 
of  liquor  of  the  defendant,  and  the  sale  was  not  regis- 
tered by  the  defendant. 

II.     Complaint  is  made  because  the   court,  in  its 
charge  to  the  jury,  used  the  following  language :     '^  The 

testimony  shows  that  the  defendant,  from 
Sw  vSe^  ^'  ™®  time,  prior  to  the  finding  of  the 
indictment  herein,  sold  at  his  place  of  busi- 
ness in  this  county  intoxicating  liquors,  such  as  whisky 
and  alcohol.  "  It  is  said  this  was  erroneous,  because  it 
was  for  the  jury  to  determine  whether  the  sales  were 
made.  The  language  complained  of  was  perfectly 
proper,  in  view  of  the  evidence  in  the  case.  Courts 
ought  to  be  conducted  with  reference  not  only  to  the 
rules  of  law,  but  of  common  sense.  They  are  supposed 
to  be  counterparts.  In  view  of  the  fact  that  the  defend- 
ant was  authorized  by  law  to  sell  intoxicants  for  the 
actual  necessities  of  medicine,  and  the  undisputed  evi- 
dence that  he  had  made  sales,  it  would  have  been  farcical 
for  the  court  to  solemnly  charge  the  jury  to  inquire  and 
determine  whether  sales  were  actually  made.  The  only 
question  in  the  case  proper  to  be  submitted  to  the  jury 
was  whether  the  sales  were  made  by  the  defendant  in 
good  faith,  for  the  actual  necessities  of  medicine.  Fur- 
ther it  is  claimed  that  the  court  erred  in  directing  the 
jury  to  find  whether  all  the  liquors  sold  by  the  defend- 
ant within  three  years  next  preceding  the  finding  of  the 
indictment  were  sold  for  the  actual  necessities  of  medi- 
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cine.    It  is  said  this  covers  a  i>eriod  of  time 
'ouiidb™^       before  the  taking  effect  of  the  law  under 

which  the  defendant  was  indicted.  There  was 
no  error  in  this,  because  it  appears  that  "all  the  sales  of 
which  there  was  evidence,  were  made  after  the  law  took 
effect.  Other  objections  were  made  to  the  charge  to  the 
jury.  They  do  not  appear  to  us  to  re  quire  special  men- 
tion. We  think  there  was  no  prejudicial  error  in  any  of 
the  instructions. 

III.  The  penalty  inflicted  upon  the  defendant  was 
a  fine  of  five  hundred  dollars.  It  is  claimed  that  the 
punishment  is  excessive.     We  do  not  so   regard   it. 

Complaint  is  also  made  that  the  judge,  in 

7     IRTOXXOATUIQ 

Mgnoraj.   ,     affixing  the  sentence,   stated  that  he  had 

unlawful  sale :  ^ 

ezoettiye       examined  the  certificates  filed  in  the  audi- 

fine. 

tor's  office  for  eight  months  preceding  the 
finding  of  the  indictment,  and  had  considered  the  num- 
ber and  amount  of  sales  as  thus  shown  in  fixing  the 
8  CBiiasAL       punishment.    Without  determining  whether 
SStehnSSf:    1*  ^^  proper  for  the  trial  judge  to  advise 
S'rwOTdT*    himself  as  to  matters  not  disclosed  in  evi- 
new  trial.       dcuce  as  au  aid  in  fixing  the  punishment,  it 
is  very  manifest  that,   if  unwarranted,  it  is  not  the 
ground  for  a  new  trial.     The  act  does  not  inhere  in  the 
case  so  as  to  demand  a  new  trial.     It  may  be  the  ground 
of  an  application  to  reduce  the  punishment  as  excessive. 
But  there  seems  to  be  no  ground  for  such  interference 
by  this  court  in  this  case.     We  have  no  hesitancy  in 
allowing  the  judgment  to  stand  upon  the  evidence  intro- 
duced on  the  trial.  Affirmed. 
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i.      : :  OBJECTIONS  TO   mSTBUOTIONS  :  ESTOPPBL.     Where 

instrnctioiiB  asked  by  appellant  were  applicable  to  the  issaee, 
appellee  cannot  claim  that  they  were  not  applicable  to  the 
evidenoe,  where  he  asked  instructions  applicable  to  CTidence 
of  the  same  character  as  that  contemplated  by  the  instructions  in 
question. 

5.    :  RECORD  :  EXOEFTIONS  TO  INSTRUCTIONS.    Instructions  and 

exceptions  thereto  are  a  part  of  the  record,  and  they  need  not  be 
made  of  record  by  bill  of  exceptions.  ( See  Code,  sec.  2787 ;  Welh 
V.  Burlington,  C.  R.  A  N.  Ry,  Co,,  56  Iowa,  520.) 


Appeal  /ram   Monroe    District   Court — Hon.    Dell 

Stuabt,  Judge. 

Filed,  December  19, 1888. 

Action  at  law  to  recover  damages  arising  from 
false  and  fraudulent  representations  as  to  the  ownership 
and  title  of  certain  lands,  inducing  plaintiffs  to  convey 


Allison  et  al.  v.  Jack  et  al. 


1.  False  Bepreeentations :   givil  action:  statbment  wptbovt 

KNOWI4EDOB:  iNSTBUcnoN.    In  an  action  for  damages  hj  false      

representations,  to  instruct  tbat  if  a  person  states  tbat  he  knows  a      Ja  So 
matter  to  be  true  concerning  which  he  has  no  knowledge,  he  is  ' 

guilty  of  fraudulent  representations,  was  error,  because  not  requir- 
ing the  jury  to  find  that  the  matter  was  in  fact  false ;  and  the 
error  was  not  cured  by  another  instruction  which  directed  that 
recovery  could  be  had  only  in  case  the  representations  were  found 
to  befidse. 

2.     : :  WHAT  MOST  BE  PROVED.    In  such  casc  there  can  be 

no  recovery  without  establishing  by  the  preponderance  of  the  evi- 
dence the  falsity  of  the  representations  and  defendant's  knowledge 
thereof.  It  is  not  sufficient  to  show  that  defendant  had  reason- 
able cause  to  believe  that  they  were  untrue.  (See  cases  cited  in 
opinion.) 

3.  Appeal :  PRACTnos :  MonoK  to  stbikb  out  bvidbnob  :  when  not 
DBCiDSD.  A  motion  in  this  cas6  to  strike  out  the  evidence  is 
not  considered,  because  no  question  based  on  the  evidence  is 
decided. 
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to  defendants  certain  other  lands  in  exchange  for  the 
land  first  named.  There  was  a  verdict  and  judgment 
for  plaintiffs.     Defendants  appeal. 

James  Ooe7h2ixA  Henry  L.  Dashiellj  for  appellants. 

T.  B.  Perry  and  W.  A.  Nichols  for  appellees. 

Beck,  J. — I.  Numerous  errors  are  assigned  upon 
the  record.  Many  are  but  repetitions,  being  based  upon 
the  same  rulings,  but  presented  in  different  forms.  It 
is  unnecessary  to  discuss  any  of  the  assignments  of  errors 
other  than  those  which  we  find  to  be  well  taken,  and 
upon  which  the  judgment  of  the  district  court  is 
reversed. 

II.  The  district  court,  on  its  own  motion,  gave  to 
the  jury  an  instruction  in  the  following  language : 
1.  Falsi  repre-  "  ( 7 )  Representations  and  statements  must 
civUMtion:  not  ouly  be  false,  but  the  party  making 
without  them  must  have  known  them  to  be  false,  or 
instruotion.  must  have  stated  that  he  knew  a  proposition 
to  be  true,  concerning  which  he  had  no  knowledge.  If, 
therefore,  a  person  make  a  statement  of  material  facts 
which  he  knows  to  be  false,  or  if  he  state  that  he  knows 
a  matter  to  be  true  concerning  which  he  has  no  knowl- 
edge, he  is,  in  either  case,  guilty  of  false  and  fraudu- 
lent representations;  and  if  the  other  party  believed 
such  representations,  and  relied  thereon,  and  was 
induced  thereby  into  the  transaction  frotn  which  he  has 
suffered,  fraud  is  established,  and  the  injured  party 
will  be  protected  by  the  law,  and  his  injuries  must  be 
redressed."  The  defendant  asked,  among  other  instruc- 
tions, the  following,  which  were  refused:  *'(3)  The 
plaintiff  must  also  prove  by  the  preponderance  of  evi- 
dence that  such  representations  were  false.  (4)  The 
plaintiff  must  also  prove  by  the  preponderance  of  evi- 
dence that  the  defendant  knew  that  the  representations 
were  untrue.  ( 6 )  The  petition  also  alleges  that  said 
representations  were  known  by  the  defendant,  when  he 
made  them,  to  be  untrne.     To  prove  the  allegations  it  is 
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not  safficient  to  show  that  the  defendant  had  reasonable 
caase  to  believe  that  said  representations  were  untrae. 
The  plaintiff  must  prove  that  the  defendant  knew  said 
representations  to  be  nntrue."  The  representations 
referred  to  in  these  instructions  are  those  made  by 
defendant  inducing  plaintiff  to  convey  the  land  to 
defendant,  the  alleged  falsity  of  which  is  made  the 
ground  of  this  action. 

III.  The  foregoing  instruction,  given  to  the  jury, 
in  our  opinion,  is  erroneous,  for  these  reasons :  It  holds 
that  the  statement  of  a  matter  of  which  defendants  had 
no  knowledge  would  authorize  the  jury  to  find  that 
defendants  was  guilty  of  false  and  fraudulent  represen- 
tations. The  jury  are  not  required  to  find  that  the  state- 
ment is  false.  They  therefore, « under  the  instruction, 
could  have  found  against  defendant  without  finding  that 
the  representations  he  made  without  knowledge  were 
false.  In  this  regard  the  instruction  is  plainly  erroneous. 
Counsel  for  plaintiffs  think  that  the  error  or  omission  is 
cured  by  the  fact  that  the  petition  alleges  as  the  ground 
of  recovery  that  defendant  knew  his  representations 
were  false,  and  the  seventh  instruction  directs  that 
recovery  can  be  had  only  in  case  the  representations 
are  found  to  be  false.  But  it  will  be  observed  that  the 
direction  is  applicable  to  statements  known  to  be  false, 
and  not  to  statements  of  which  defendant  had  no 
knowledge.  It  may  be  that  the  court  did  not  intend  to 
recognize  the  distinctions  pointed  out,  and  that  the 
jury  ought  to  have  known  that  they  could  not  have 
found  defendant  guilty  of  fraud  in  making  represen- 
tations without  knowledge,  unless  the  falsity  of  such 
representations  are  proved,  but  we  cannot  reach  this 
Gondnsion  in  the  exercise  of  any  presu  mption  authorized 
by  law.  The  instruction  seems  to  leave  it  to  the 
jury,  in  the  exercise  of  their  discretion,  with  or  without 
evidence,  to  determine  whether  the  matters  represented 
were  or  were  not  true.  In  our  opinion  the  instruction 
in  the  particular  under  consideration  was  misleading, 
and  resulted  in  prejudice  to  defendant.  We  understand 
counsel  to  admit  that  the  law  requires  the  knowledge  of 
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defendant  to  be  established  by  proper  proof  in  order  to 
anthorize  the  jary  to  find  that  he  is  gnilty  of  fraud. 
It  is  needless  to  cite  decisions  in  support  of  the  doc- 
trine. 

ly.    The   third  and  fourth  and  fifth  instructions 
asked  by  defendant,  which  are  quoted  above,  should 

have  been  given.     The  falsity  of  the  repre- 

*  what  must  be  sentations     and      defendant's    knowledge 

proved.  ^ 

thereof  must  be  established  by  proof  in 
order  to  render  him  liable.  Of  course  such  proof  must 
be  by  the  preponderance  of  the  evidence.  The  fifth 
instruction  is  correct,  and  should  have  been  given.  It 
is  not  sufficient  to  show  that  defendant  had  reasonable 
cause  to  believe  that  the  statements  were  untrue.  These 
instructions  are  in  accord  with  the  following  decisions 
of  this  court :  Holmes  v.  dark,  10  Iowa,  423  ;  HaUam 
V.  TodJiufUer,  24  lowa^  166 ;  McKown  v.  Furgnson^  47 
Iowa,  636  ;  Avery  tj.  Chapman^  62  Iowa,  147. 

y.    The  plaintiffs  ask  this   court,    by  motion,  to 
strike  out  the  evidence  in  defendants'  abstract  on  the 

ground  that  the  transcript  of  the  short-hand 

3    Affkal* 

'  practice :        roport  of  the  evidouco  was  not  filed  in  time 
,  tteikeont       in  the  office  of  the  clerk  of  the  district 

eTideDoe : 

w^n  m>t  court.  We  need  not  determine  the  question 
thus  raised.  It  may  be  assumed  that  the 
evidence  is  not  properly  before  us.  But  as  we  decide 
no  question  based  thereon,  its  consideration  is  unneces- 
sary. The  same  decision  would  be  made  whether  we  do 
or  do  not  consider  the  evidence. 

It  will  be  observed  that  we  decide  the  case  upon 
rulings  on  the  instructions.     It  is  not  claimed  that  any 

•      .     of  these  rulings  were  made  on  the  ground 

pbjeotions*  to  that  the  instructions  were  not  applicable  to 

instraotloiis :  *  * 

estoppel.  the  evidence.  The  pleadings  show  that  the 
instructions  are  applicable  to  the  issues,  and,  as  plain- 
tiffs asked  instructions  which  are  applicable  to  evidence 
of  the  same  character  as  the  instructions  in  question 
contemplate,  they  cannot  now  claim  that  these  instruc- 
tions are  not  applicable  to  the  evidence.  We  think  it 
sufficiently  appears,  without  consulting  the  evidence, 
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that  the  instractions  in  qaestion  were  applicable  to  the 
evidence,  and  none  of  them  were  refused  on  the  ground 
that  they  were  not. 

VL  Plaintiflf  moves  to  strike  the  instructions  out 
on  the  ground  ^hat  they  were  not  saved  by  bill  of 

^ j^j^^ .  exceptions.    But  instructions  are  a  jyart  of 

te^^lttSmi!^  of  the  record,  and  they  need  not  be  embodied 
in  a  bill  of  exceptions.  Exceptions  to  the 
giving  or  refusing  to  give  the  instructions  are  noted 
upon  the  margins  thereof.  These  things  are  sufficient, 
without  a  bill  of  exceptions,  to  authorize  this  court  to 
review  the  rulings  made  by  the  district  court  thereon. 
Code,  sec.  2787 ;  WeUs  v.  Burlington  O.  Ji.  &  If.  Jty. 
Oo.y  66  Iowa,  620. 

YIJ.  Many  rulings  upon  the  admission  of  the 
evidence  are  complained  of.  They  need  not  be  consid- 
ered, as  they  may  not  arise  again.  Other  questions  in 
the  case  need  not  be  discussed,  as  the  judgment,  for  the 
errois  in  the  rulings  ui)on  instructions  above  pointed 
out^  must  be  Reversed. 


Allisok   v.    The   Chicago,  Burlington  &  Quincy 
Railway  Company,  Garnishee,  et  aL 


1.  GamiBhment :  misnomer  of  debtor  ih  notice  :  discharge  of 
qabhishsb:  res  adjudicata.  Defendant  was  garnished  on 
execution  against  N.  T.,  bat  in  the  notice  of  garnishment  the  execu- 
tion debtor  was  designated  as  'VN.  T.  or  N.  S.  Y."  Defendant 
answered  that  it  was  indebted  to  N.  S.  T.,  but  not  to  N.  Y.,  and  on 
motion  it  was  discharged  as  to  N.  S.  Y.,  because  he  did  not  "Appear 
from  the  record  to  be  the  execution  debtor.  HM  that  this  was 
not  an  adjudication  that  he  was  not  in  fact  the  execution  debtor, 
when  that  issue  was  raised  by  further  pleadings  in  the  case. 

Vol.  76—14 
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2.       :  CONFUSION  IN  NAMES  :  EXECUTION  DEBTOR  NOT  SHOWN  TO  BE 

GARNISHEE 's  CREDITOR.  N,  Y.  and  N.  S.  Y.,  brothers,  were  both 
concerned  in  carrying  on  a  work  in  which  an  indebtedness  was  in 
curred  upon  which  plaintiff  obtained  a  judgment  against  N.  Y. 
alone,  upon  a  due-biU  signed  by  N.  Y.  Upon  execution  issued  on 
tills  judgment  defendant  was  garnished,  and  answered  that  it  was 
indebted  to  N.  S.  Y.,  but  not  to  N.  Y.  Held  that,  in  order  to  render 
judgment  against  the  garnishee  on  this  answer.  It  was  necessary 
for  the  plaintiff  to  show,  not  only  that  N.  S.  Y.  was  liable  for  the 
indebtedness  on  which  the  judgment  was  rendered,  but  also  that 
he  was  a  party  to  the  suit ;  in  other  words,  that  he  was  the  person 
on  whom  the  original  notice  was  in  fact  served,  and  of  whom  the 
court  acquired  jurisdiction. 


Appeal  from    Union    District    Court. — Hon.     R.  C. 

Henry,  Judge. 

Filed,  December  19,  1 888. 

Plaintiff  seeks  to  subject  money  in  the  possession 
of  the  garnishee,  which  belongs  to  N.  S.  Young,  to  the 
payment  of  a  judgment  in  favor  of  plaintiff  and  against 
N.  Young,  Prom  a  judgment  rendered  in  favor  of 
plaintiff  the  garnishee  and  N.  S.  Young  appeaL 

Newman  &  Blake,  for  appellants. 
McDill  &  Sullivan,  for  appellee. 

Robinson,  J.— On  the  seventeenth  day  of  October, 
1867,  a  judgment  was  rendered  by  the  district  court  of 
Union  county  in  favor  of  plaintiff,  and  against  N. 
Young,  for  the  sum  of  $464.82,  and  costs.  On  the  six- 
teenth day  of  July,  1887,  the  garnishee  was  served  with 
notice  of  garnishment,  entitled  as  in  a  case  of  Arthur 
Allison  t>,  N.  Young,  or  N.  S.  Young.  Subsequently 
the  answer  of  the  garnishee  was  taken  in  court.  It 
admitted  owing  to  N.  S.  Young  the  sum  of  two  thousand 
dollars,  but  denied  knowledge  of  indebtedness  to  N. 
Young.  The  cause  was  tried  to  a  jury,  and  a  verdict 
returned  for  plaintiff,  on  which  judgment  was  ren- 
dered. 
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I.    After  the  original  answer  of  the  garnishee  was 
taken,  N.  S.  Toang  filed  a  motion  to  discharge  the 

garnishee  ^'on  the  answer  made,  and  from 
^SeSt?*"'  further  answer  in  said  cause,  so  far  as 
yJbto?!?*^'  relates  to  N.  S.  Yoiing,  "  on  the  ground 
dteotaarge  of  that  he  was  uever  a  defendant  in  the  action, 
res  adjtidi^  and  uo  judgment  was  ever  rendered  against 
him  or  his  property,  and  that  the  judgment 
was  against  N.  Young  alone,  a  wholly  diflferent  person, 
and  the  name  of  N.  S.  Young  was  inserted  in  the  notice 
of  garnishment  by  mistake,  accident,  or  fraud.  On  the 
submission  of  this  motion  the  court  found  from  the  evi- 
dence as  it  appeared  from  the  records  and  papers  that 
N.  S.  Young  was  not  a  defendant  in  the  judgment  and 
execution,  and  that  his  name  was  inserted  in  the 
garnishee' s  notice  without  aut  h  ority  of  record.  It  there  - 
fore  sustained  the  motion,  and  discharged  the  garnishee 
as  to  the  claim  against  N.  S.  Young,  and  further  ordered 
'issues  to  be  made  up  within  next  week,  and  cause 
continued. "  Three  days  later  the  plaintiflf  filed  a 
pleading,  in  which  he  alleged  that  the  money  held  by 
the  garnishee  was  in  fact  due  to  N.  Young ;  that  N . 
Young  was  the  identical  i)erson  who  now  claims  to  be 
N.  S.  Young ;  that  the  indebtedness  on  which  the  judg- 
ment in  controversy  was  rendered  was  incurrred  by  N. 
S.  Young,  who  then  bore  the  name  of  N.  Young.  Judg- 
ment requiring  the  garnishee  to  pay  from  the  funds  in 
its  possession  the  amount  due  on  the  judgment  of  plain- 
tiff was  asked.  Thereafter  the  garnishee  filed  its 
amended  answer,  in  which  it  denied  that  it  was  in  any 
manner  indebted  to  N.  Young,  but  admitted  its 
indebtedness  to  N .  S.  Young,  who,  it  charged,  was  a 
different  i)erson  from  N.  Young.  On  the  same  day, 
to- wit,  November  29,  1887,  N.  S.  Young  filed  a  pleading 
in  which  he  alleged  that  the  liability  of  the  garnishee, 
60  far  as  it  related  to  him,  was  adjudicated  in  the  order 
sustaining  his  motion  to  dismiss  the  garnishee.  A 
demurrer  to  this  pleading  was  sustained  on  the  sikth  day 
of  December,  and  three  days  later  N.  S.  Young  filed  a 
pleading  as  follows :     "  Denies  that  he  ever  was  in  any 
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manner  indebted  to  the  plaintiff  on  the  indebtedness  set 
out  in  the  original  suit  against  N.  Young ;  nor  was  he 
ever  sued  as  defendant  in  said  cause  ;  nor  was  any  judg- 
ment ever  rendered  against  him,  or  execution  issued 
against  him  or  his  property  in  said  cause.  Avers  that 
said  suit,  judgment  and  execution  were  against  N. 
Toung,  who  is  a  different  and  independent  person,  and 
the  only  person  sued,  and  against  whom  judgment  was 
rendered  in  said  cause.  "  To  this  pleading  the  plaintiff 
filed  a  general  denial. 

It  is  insisted  by  appellants  that  the  ruling  on  the 
motion  of  N.  S.  Toung  to  dismiss  the  garnishee  as  to 
him  was  an  adjudication  of  the  liability  of  the  gar- 
nishee, final  in  its  nature  and  effect,  and  that  the  court 
erred  in  its  ruling  on  the  demurrer  of  plaintiff.  We  do 
not  think  the  record  sustains  these  claims.  The  plain- 
tiff had  caused  to  be  inserted  in  the  notice  to  the  gar- 
nishee the  name  of  N.  S.  Young  as  a  defendant.  That 
name  had  not  previously  appeared  in  the  record,  and 
the  motion  was  based  upon  that  fact.  The  court,  in 
effect,  held  that  the  record  did  not  justify  the  Insertion 
of  the  name.  But  the  questio  ns  of  N.  Young  and  N.  S. 
Young  being  but  one  i>erson,  and  the  incurring  of  the 
indebtedness  in  question  by  N.  S.  Young  in  the  name 
of  N.  Young,  and  his  use  of  that  name  as  his  own,  were 
not  raised  by  the  motion,  nor  considered  as  adjudicated 
by  the  parties.  After  the  ruling  on  the  demurrer  was 
made,  N.  S.  Young  filed  an  answer,  in  which  he  put 
these  and  other  questions  in  issue.  It  is  evident  that 
the  issues  raised  by  this  answer  cannot  be  held  to  have 
been  adjudicated  by  the  ruling  on  the  motion. 

II.  It  appears  that  in  the  spring  of  1867  the  person 
now  known  as  N.  S.  Young  entered  into  a  contract  to 

do  grading  for  a  railway  then  in  process  of 
*'innameli:        coustructiou  through  Uuiou  couuty.     It  is 

debtor  not       claimed  on  the  part  of  plaintiff  that  N.  S. 

^ishee^s      Youug  entered  upon  the  execution  of  this 

contract,  and  personally  superintended  the 

work,  and  contracted  the  indebtedness  upon  which  the 

judgment  in  controversy  was  rendered.     It  is  claimed 
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by  X.  S.  Young  that,  although  he  entered  into  a  grad- 
ing contract  as  claimed,  yet  that  he  immediately 
assigned  the  contract  to  his  brother,  N.  Young,  who 
alone  superint^^nded  the  work,  and  incurred  obligations 
in  regard  to  it.  The  contract  was  not  completed,  the 
])er8on  in  charge  leaving  it  after  having  trouble  with  his 
employes  on  account  of  his  failure  to  pay  them.  It  is 
shown  that  both  brothers  were  named  "Nicholas 
Young,  "  for  the  reason,  as  stated  by  a  witness,  that 
*'both  their  godfathers  were  named  Nicholas,  and  they 
both  received  that  name  after  the  German  custom  of 
giving  a  male  child,  at  baptism,  the  name  of  its  god- 
father. "  It  is  claimed  that  as  early  as  the  year  1860 
the  younger  of  the  two  brothers,  in  order  to  avoid  con- 
fusion in  mail  matters,  accounts,  and  for  other  reasons, 
inserted  the  initial  S.  in  his  name,  and  that  he  has  since 
been  finown  as  N.  S.  Young.  It  appears  that  he  signed 
the  contract  for  grading  in  that  name,  and  that  he  was 
at  that  time  using  it  habitually  in  his  business.  The 
evidence  in  regard  to  the  brother  who  actually  super- 
intended the  work  done  under  the  contract,  and  who 
incurred  the  indebtedness  in  question,  was  conflicting, 
and  much  of  it  irreconcilable ;  but  we  do  not  find  it 
necessary  to  determine  any  of  the  questions  presented 
in  r^ard  to  it.  The  answer  of  N.  S.  Young  denied  that 
he  was  ever  sued  as  defendant,  and  denied  that  any 
judgment  was  ever  i*endered  against  him.  If  the  claim 
of  plaintiflf  that  N.  S.  Young  incurred  the  indebtedness 
in  question  personally,  and  in  the  name  of  N.  Young,  be 
true,  yet  it  also  appears  that  there  was  another  person 
of  the  same  name,  who  was  concerned  in  the  work,  and 
who  was  present,  at  least,  a  portion  of  the  time,  while 
it  was  being  done.  Whatever  the  fact  in  regard  to  N. 
S.  Young  may  be,  we  are  satisfied  that  his  brother,  N. 
Young,  was  present  while  the  work  was  being  done,  and 
that  he  contracted  some  of  the  obligations  which  grew 
OQt  of  it.  This  being  true,  under  the  issues  raised  by 
the  pleadings,  it  was  necessary  for  plaintiff  to  prove, 
not  only  that  N.  8.  Young  was  liable  for  the  indebted- 
nesB  on  account  of  which  the  judgment  was  rendered, 
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but,  also  that  he  was  a  party  to  the  salt.  This  he  has 
failed  to  do.  It  is  claimed  by  appellee  that  no  issue 
was  tendered  as  to  the  judgment  having  been  obtained 
without  notice,  but  we  think  this  claim  is  without  sup- 
port in  the  record.  The  Answer  of  N.  S.  Young  denied 
that  he  was  ever  sued  as  defendant  in  this  cause,  and 
denied  that  any  judgment  was  ever  rendered  against 
him.  The  question  of  the  suit  having  been  brought 
against  him,  and,  necessarily,  the  question  of  his  hav- 
ing been  served  with  such  notice  as  to  give  the  court  tlie 
necessary  jurisdiction,  were  raised  by  the  answer.  The 
record  of  the  case  only  showed  that  N.  Young  had  been 
served  with  notice.  If  there  were  two  of  that  name,  it 
was  necessary  to  show  that  the  one  known  as  N.  S. 
Young  was  the  one  of  whom  the  court  acquired  juris- 
diction, and  the  record  does  not  show  that  to  have  been 
the  case.  It  is  claimed  by  the  appellee  that  an  attor- 
ney for  the  appellants  stated  during  the  trial  that  the 
only  issue  in  the  case  was  as  to  whether  N.  S.  Young  is 
the  N.  Young,  who  signed  the  due-bill  on  which  the 
judgment  in  question  was  rendered.  It  is  true  that  an 
attorney  for  the  appellants  stated  that  it  seemed  to  him 
that  such  was  the  fact,  but  it  does  not  appear  that  the 
statement  was  intended  as  an  admission,  nor  that  it 
misled  the  plaintiff.  It  was  merely  an  expression  of 
opinion  which  counsel  for  appellee  now  insists  was 
correct.  The  conclusion  we  have  reached  in  regard  to  the 
evidence  makes  it  unnecessary  to  consider  further  the 
questions  presented  for  our  determination.  For  the 
error  indicated  the  judgment  of  the  district  court  is 

Bevbrsed. 


OCTOBER  TERM,  1888.  216 

The  State  y.  Standley. 


The  State  v.  Standley. 

].  Gnand  Jury :  time  of  summoning  :  indictmbnt.  Section  290  of 
the  Ckxle,  which  provides  that  *' unless  the  judge  otherwise  orders, 
jurors  shall  he  summoned  to  appear  at  ten  q*clock  ▲.  H.  of  the 
second  day  of  the  term,"  furnishes  no  ground  of  objection  to  an 
indictment  found  at  the  August  term,  at  which  the  grand  jury  was 
empaneled  on  the  first  day ;  because  said  section,  as  to  grand 
jurors,  can  refer  only  to  the  first  term  of  the  year,  at  which  alone 
the  grand  jurors  are  summoned.     (Code,  sees.  239,  248.) 


2.  :  TABYING  number  IN  DIFFERENT  COUNTIES  :  CONSTITUTION- 
ALITY. Chapter  4d,  Laws  of  1886,  providing  that  grand  juries,  in 
countieB  having  a  population  of  sixteen  thousand,  or  less,  shall 
consist  of  five  persons,  is  not  in  conflict  with  section  six,  article 
one,  of  the  state  constitution,  which  provides  that  '*  all  laws  of  a 
general  nature  shall  have  a  uniform  operation,"  etc.  ;  especially 
since  the  third  constitutional  amendment  gives  the  legislature 
power  to  At  the  number  of  the  grand  jury  at  from  five  to  fifteen. 

S.      :  SELECTION    BY    LOT  :  WHEN  NOT    REQUIRED.     In  this   Cas(*, 

after  a  number  of  those  who  had  been  summoned  and  appeared  as 
grand  jurors  had  been  excused,  there  were  just  enough  left  to  fill 
the  panel.  Held  that  the  *  statute  requiring  the  panel  to  be  filled 
by  lot  had  no  reasonable,  and  therefore  no  legal,  application  to  such 
a  case. 

4.  Seduotioii :  corroboration  :  instruction.  In  a  prosecution  for 
seduction,  the  court,  npon  the  matter  of  corroboration,  instructed 
the  jury  to  consider  the  opportunities  of  defendant  to  commit  the 
crime,  "as  established  and  shown  by  the  proof,'*  and  all  other 
facts  and  circumstances  of  the  case,  * '  as  the  same  have  been  estab- 
lished and  described  by  the  jptoot  in  the  case,"  other  than  the  evi. 
denoe  of  the  prosecuting  witness.  Held  not  to  be  subject  to  the 
objection  that  it  informed  the  jury  that  the  corroborating  facts  and 
circumstances  had  been  proved. 

5.     :   aijbi  :   INSTRUCTION.     In  such  case,    where  defendant 

relied  upon  an  alibiy  the  court  instructed  the  jury  to  consider  the 
evidence  upon  this  defense,  together  with  all  the  evidence,  in 
determining  defendant's  guilt.    Held  correct. 

6.    :  EVIDENCE :  instruction.    In  such  case  a  direction  to  the 

jury  to  weigh  all  the  evidence  and  consider  all  the  instructions, 
and,  if  they  found  that  defendant  did  seduce  the  woman,  to  find  him 
guilty ;  hdd  not  a  direction  to  find  him  guilty  even  though  they 
found  the  woman  unchaste,  since  in  other  instructions,  which  they 
were  charged  to  consider,  they  were  rightly  informed  of  the  effect 
of  such  unchastity  if  found. 
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Appeal  from  Adair  District  Court.— "Ro^.  A.  W. 

Wilkinson,  Judge. 

Filed,  December  19,  1888. 

The  defendant  was  convicted  of  the  crime  of  seduc- 
tion, and  now  appeals  to  this  court. 

WiUard  &  Don  Carlos  and  Ooto  &  Hager^  for 
appellant. 

A,  J,  BaJcer^  Attorney  General,  for  the  State. 

Beck,  J. — I.  The  defendant  at  the  proper  time 
moved  to  set  aside  the  indictment  upon  various  grounds, 
which  we  will  proceed  to  consider. 

The  indictment  was  found  and  returned  at  the 
August  term  of  the  court.  The  first  objection  presented 
J  Grand  Jury :  ^^  argument  by  counsel,  upon  which  they 
mining*""'  claim  the  motion  to  set  aside  the  indictment 
indictment,  should  havo  bccu  sui^taiued,  is  that  the  court 
made  no  order  for  the  appearance  of  the  grand  jury 
upon  the  first  day  of  the  August  term,  at  which  the 
indictment  was  found.  Counsel's  position  in  support  of 
this  objection  is  based  upon  Code,  section  230,  which 
contains  these  words:  "Unless  the  judge  otherwise 
orders,  jurors  shall  be  summoned  to  appear  at  ten  o'clock 
A.  M.  of  the  second  day  of  the  term,  at  which  time  they 
shall  be  called,  and  all  excuses  heard  and  determined 
by  the  court."  But  this  provision  is  not  applicable 
to  the  case  before  us.  Grand  jurors  are  selected  and 
serve  for  one  year,  beginning  January  1  (Code.  sec.  239), 
and  are  not  summoned  except  for  the  first  term.  Code, 
sec.  243.  The  indictment  in  this  case  was  found  at  the 
August  term,  which  was  not  the  first  term  of  the  year. 
The  grand  jurors,  therefore,  could  have  been  required 
to  appear  at  that  term,  on  the  first  day,  without  a  sum- 
mons. We  will  presume,  nothing  appearing  to  the  con- 
trary, that  their  appearance  on  the  first  day  was  in 
obedience  to  some  order,  direction  or  rule  made  by  the 
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court.  Indeed,  if  the  jurors  were  present  on  that  day, 
without  an  order  or  direction,  there  is  no  reason  why 
they  should  not  then  be  impaneled. 

11.     Chapter  42,  Acts  Twenty-First  General  Assem- 
bly, amending  Code,   section  231,  provides  that  grand 

o  vMTbv   i^^i^s,  in  counties  having  a  population  of 

^^C"  16,000  or  less,  shall  consist  of  five  persons ; 
SS^totion-  ai^d,  in  counties  having  a  population  over 
^^-  16,000,  of  seven.     It  is  insisted  that  this 

statute  is  in  conflict  with  section  6,  article  1,  of  the  state 
constitution,  which  declares  that  ' '  all  laws  of  a  general 
nature  shall  have  a  uniform  operation.  The  general 
assembly  shall  not  grant  to  any  citizen,  or  class  of 
citiasens,  privileges  or  immunities  which  upon  the  same 
terms  shall  not  equally  belong  to  all  citizens."  •  This 
statute  operates  uniformly  upon  citizens  similarly  situ- 
ated. In  all  counties  of  less  population  than  16,000,  the 
grand  jury  consists  of  live  jurors.  The  citizens  of  all 
counties  of  this  class  are  affected  uniformly  by  the  act. 
The  same  is  true  as  to  citizens  of  counties  having  more 
than  16,000  population.  The  legislature,  under  the 
third  constitutional  amendment  of  1884,  may  by  statute 
fix  the  number  of  the  grand  jury  at  from  five  to  fifteen. 
Unless  the  provision  of  the  consti  tution  just  referred  to 
forbid  it,  the  legislature  may  provide  that  the  grand 
jury  need  not  be  of  uniform  numbers  in  all  the  coun- 
ties. Doubtless  the  framers  of  the  constitution,  and 
the  legislature  enacting  the  statute,  esteemed  that  grand 
juries  should  be  composed  of  a  number  in  proportion  to 
the  population  of  the  counties,  for  the  reason  that  a 
smaller  county  could  be  served  by  a  jury  not  so  nume- 
rous as  a  larger  one  requires.  It  is  plain  that  the  duties 
of  grand  jurors  are  such  that  the  due  administration  of 
the  law  does  not  require  that  they  should  be  of  the  same 
number  in  all  the  counties.  The  uniformity  of  the 
operation  of  the  statutes  secured  by  the  provision  of  the 
constitution  above  quoted  is  applicable  to  persons 
having  like  relations  and  entitled  to  the  same  rights ; 
and  it  is  not  intended  to  forbid  legislation  which  secures 
justice  by  modifying  regulations,  so  that  they  may  be 
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adapted  to  the  want^s  and  to  the  protection  of  the  rights 
of  the  people  in  less  or  more  po  pulous  political  subdi- 
visions of  the  state.  Legislation  of  this  kind  is  not 
nncommon^  and  instances  thereof  occur  in  provisions 
for  the  election  of  members  of  the  legislature,  and  of 
judicial  and  executive  officers;  their  number  being 
determined  by  the  number  of  their  constituency.  Staie 
V.  Salts,  39  N.  W.  Rep.  168.  *  Counsel  for  defendant 
maintained  that  as  the  venire  was  issued  and  served 
prior  to  January  1 ,  1887,  chapter  42,  Acts  Twenty-First 
General  Assembly,  is  not  applicable  to  require  the 
number  of  jurors  prescribed  therein  to  be  summoned, 
but  the  number  should  conform  to  the  provisions  of  the 
old  statute.  But  the  statute  is  applicable,  for  section  5 
directs  that  its  provisions  shall  apply  to  juries  to  be 
impaneled  on  or  after  the  first  Monday  of  January, 
1887.  The  number  of  the  jurors  rightly  conformed  to 
the  rec[uirements  of  the  statute. 

III.  The  precise  number  of  grand  jurors  appeared, 
after  certain  ones  were  excuse  i,  which  was  demanded  to 

3  .  g^jgj^     fill  the  panel.    T  hey  were  then  impaneled 

Shen  nS?*  and  sworn.  Code,  section  4266,  as  amended 
roquired.  ^y  sectiou  3,  chapter  42,  Acts  Twenty-First 
General  Assembly,  provides  that  from  the  number 
appearing  a  selection  by  lot  shall  be  made.  But,  as 
there  was  present  only  the  precise  number  required,  a 
drawing  would  have  been  useless,  for  it  would  have 
taken  all  of  the  jurors  who  apeared.  The  law  does  not 
require  such  useless  and  vain  acts  to  be  done. 

ly.  It  is  insisted  that  a  juror,  Quinn,  should  have 
been  excluded,  for  the  reason  that  he  had  been  a  grand 
juror  within  a  year.  But  the  abstract  before  us  does  not 
support  the  fact  that  he  had  so  served  within  the  time, 
not  being  of  the  regular  panel,  which  would  be  a  cause 
of  challenge.    Code,  sec.  239. 

V.  The  court  directed  the  jury  that,  to  determine 
whether  the  woman  alleged  to  have  been  seduced  was 


*[Tmc  opinion  in  this  case  is  held  on  petition  for  rehearing,  and 
hence  is  not  yet  officiaUy  reported. — Reporter.] 
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4.  skdwjtioh  :  corroborated  in  her  testimony,  the  jury 
^n^toS^o-  sJ^ould  consider  the  opportunities  of  defend- 
^^^  ant  to  commit  the  crime,  ^^as  established 

and  shown  by  the  proof,"  and  all  other  ''facts  and 
circumstances  of  the  case,  as  the  same  have  been  estab- 
lished  and  developed  by  the  proof  in  the  case,  other 
than  the  evidence  of  Rosa  Sickles,"  the  woman  seduced. 
Counsel  insist  that  this  instruction  informs  the 
jury  that  the  corroborating  facts  and  circumstances 
were  proved  by  the  evidence,  and  that  it  is  therefore 
erroneous.  The  criticism  is  not  warranted  by  the 
language  of  the  instruction.  The  jury  could  not  have 
understood  it  in  the  sense  counsel  claim  it  bears. 

VI.  The  court  in  pretty  full  language,  in  effect, 
directed  the  jury  that  the  prosecuting  witness,  upon 
sufficient  proof,  could  be  found  unchaste,  though  no 
proof  of  unlawful  sexual  intercourse  were  established. 
Counsel  seem  to  think  that  the  jury  could  have  inferred 
that  proof  of  unlawful  sexual  intercourse,  under  the 
language  of  the  instruction,  would  not  of  itself  estab- 
lish unchastity.  But  the  criticism  of  counsel  is  not  well 
founded.  The  jury  could  not  fail  to  understand  the 
instruction  as  expressing  the  thought  it  was  given  to 
communicate,  namely,  that  proof  of  sexual  intercourse 
is  not  essential  to  establish  unchastity. 

Yn.  One  of  the  defenses  relied  upon  was  an  alibi. 
The  court  below,  in  an  instruction,  directed  the  jury 

5  .  ^^^ .     to  consider  the  evidence  upon  this  defense, 

inrtriictioii.  together  with  all  the  evidence,  in  determin- 
ing defendant's  guilt.  This  instruction  is  now  the 
subject  of  complaint.  It  is  surely  correct.  All  evidence 
bearing  upon  the  question  of  an  aZibiy  directly  or  indi- 
rectly, must  be  urged  in  determining  the  sufficiency  of 
the  defense.  Suppose  positive,  direct  and  clear 
testimony  were  given  of  the  alibi.  Other  evidence 
given,  on  other  points  of  the  case,  showed  that  it  was 
physically  impossible  for  the  defense  of  alibi  to  be  true. 
It  would  be  absurd  to  say  that  the  jury  should  not  con- 
sider such  evidence  with  the  evidence  of  the  alibi. 

VIII.     The   jury    were    directed  in    the  fifteenth 
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inst  ruction  that  they  should  carefully  and  deliberately 

weigh  all  the  evidence,  and  consider  all  the 

dence:  iustructious,  and,  if  they  found  that  defend- 

ant  did  seduce  the  woman,  they  should  find 

him  guilty.     Counsel  insist  that  this  instruction  permits 

a  verdict  of  guilty,  without  consid  ering  the  questions  of 

the  woman's  previous  chaste  character.     But  in  prior 

instructions  the  jury  were  directed  as  to  that  question, 

and  in  this    they  are  admonished  to  consider  those 

instructions.     The  objection  to  the  instruction  is  not 

well  taken. 

IX.    The  evidence  sufficiently  supports  the  verdict. 

We  have  considered  all  questions  in  the  case,  and  reach 

the  conclusion  that  the  judgment  of  the  district  court 

ought  to  be 

Affiemed. 


The  Town  of  Bayard  v.  Baker. 

1.  Cities  and  Towns :  passage  of  okdinanoe  :  yeas  and  kays. 
Where  upon  the  passage  of  an  ordinance  bj  a  town  council  the 
record  showed  that  the  mayor  and  five  trustees  voted  in  favor  of 
the  ordinance,  and  it  did  not  appear  that  any  other  members  of 
the  council  were  present,  it  was  not  necessary,  under  section  493 
of  the  Code,  which  requires  the  yeas  and  nays  to  be  caUed  and 
recorded,  to  call  for  the  nays. 

2.     :  :  DISPENSING  WITH  THREE  READINGS.    Section  489  of 

the  Ck)de,  requiring  ordinances  to  be  read  on  three  different  days 
before  final  passage,  unless  the  reading  is  **  dispensed  "  with  by  a 
vote  of  three-fourths  of  tfie  council,  is  complied  with  by  a  three, 
fourths  vote  to  "suspend"  the  rule,  as  there  is  no  material 
difference  between  the  words. 

8.     :  :  PUBLICATION  :  EVIDENCE.    The   publication  of  an 

ordinance  may  be  proved  by  oral  testimony,  and  it  will  be  pre- 
sumed, in  the  absence  of  a  contrary  showing,  that  the  paper  in 
which  it  is  thus  shown  to  have  been  published  was  one  of  general 
circulation  in  the  town,  as  the  law  requires  publication  in  such  a 
paper. 

4.     :  :  EVIDENCE.    A  copy  of  an  ordinance  duly  certiiled 

by  the  recorder  of  a  town  is  prima  facie  admissible  in  evidence 
without  proof  that  it  was  properly  recorded  and  published ;  it 
being  presumed,  in  the  absence  of  a  contrary  showing,  that  it  was 
duly  recorded  and  published. 
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5.      :  :  :  OSRTIFICATBOFBBCORDERTOOOPT.     Where 

a  copy  of  aa  ordinance  offered  in  evidence  was  certified  by  the 
recorder  of  the  town  as  "  a  true  copy  of  ordinance  No.  21,  of  the 
town,  as  passed  by  the  town  council  at  the  meeting  of  March  21, 
1888,"  held  that  the  certificate  was  sufiicient  to  make  the  copy 
admissible. 

6. :  BREACH  OF  ORDIKANCB :  INFORMATION.    An  information  for 

the  breach  of  an  ordinance  which  fails  to  state  in  express  words 
what  city  or  town  pasfled  the  ordinance,  is  nevertheless  safBoient, 
when  any  person  of  ordinary  understanding,  upon  reading  the 
information,  would  have  no  doubt  upon  that  point ;  the  rule  being 
that  the  same  strictness  is  not  reqaired  in  an  information  for  vio- 
lating an  ordinance  as  in  an  indictment. 

7.    : :    :   DUPUCiTY,    The  ordinance  in  question 

did  not  prohibit  the  letting  or  trying  to  let  stallions  to  mares, 
except  in  public  places  within  the  town.  Hence  an  information, 
charging  that  defendant  in  such  prohibited  place  did  *'  let  or  try 
to  let  a  stallion  to  a  mare,"  did  not  charge  two  offenses. 

Appeal /rovi  Guthrie    District    Court.— Kon.    J.    II. 

Henderson,  Judge. 

Piled,  December  19,  1888. 

An  iDformation  was  filed  charging  the  defendant 
with  the  violation  of  an  ordinance  of  the  town.  There 
was  a  trial  before  the  mayor.  The  defendant  was  con- 
victed, and  appealed  to  the  district  court,  where  there 
was  a  trial  before  a  jury,  and  from  the  judgment  entered 
on  the  verdict  the  defendant  appeals. 

Chas,  S.  Fogg^  for  appellant.  . 

Applegate  &  Brown^  for  appellee. 

Seevers,  C.  J. — I.  It  is  contended  that  the  yeas 
and  nays  were  not  called  and  recorded  upon  the  passage 

of  the  ordinance,  as  required  by  section  493  of 

'  to^:*Sas      the  Code.    The  corporate  authority  is  vested 

nj£oe:yeaM     iu   a   uiayor,    recorder    and    six    trustees. 

Code,  sec.  611.     The  record  discloses  that  it 

was  moved  and  seconded  that  the  ordinance  be  passed. 
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Five  trustees  and  the  Ynayor  voted  in  favor  of  the  ordi- 
nance, and  such  fact  was  duly  recorded.  It  is  true  it 
does  not  appear  that  the  nays  were  called,  but  as  the 
record  fails  to  disclose  that  any  other  members  of  the 
council  were  present  than  those  persons  who  voted 
^'yea,"  it  was  unnecessary  to  call  for  the  nays. 

II.  It  is  objected  that  the  ordinance  was  not  read 
on  three  different  days,  and  that  three-fourths  of  the 
2  . .      council  did  not  dispense  with  the  rule,  as 

w*rffl^  provided  in  Code,  section  489.  The  abstract 
readings.  discloses  that  it  wae  moved  and  seconded 
that  the  rules  be  suspended,  and  the  ordinance  read  the 
second  time ;  and  also  it  was  afterwards  moved  that  the 
rules  be  suspended  and  the  ordinance  be  read  the  third 
time.  Three-fourths  of  the  council  voted  in  favor  of  these 
propositions.  If  we  understand  counsel,  it  is  claimed 
that  there  is  a  substantial  and  material  difference 
between  *' dispense^'  and  ''suspend."  In  this  view  we 
are  unable  to  concur. 

III.  It  is  said  that  the  ordinance  contains  more 
than  one  subject,  and  is  therefore  void.  Counsel  have 
not  seen  proper  to  state  wherein  the  ordinance  is 
amenable  to  the  objection,  and  therefore  we  deem  it 
sufficient  to  say  it  is  not  well  taken. 

ly.  It  is  said  that  the  ordinance  is  practically 
prohibitory,  and  coniiicts  with  or  goes  beyond  the  object 
and  scope  of  the  title.  Clearly,  in  our  opinion,  the 
ordinance  is  not  prohibitory,  and  therefore  it  is  entirelj^ 
consistent  with  the  title. 

V.  It  is  urged  that  no  competent  evidence  of  the 
publication  of   the   ordinance    was    introduced.      The 

recorder  testified  that  it  was  published  in 

'  publication  I     the   Bavard    News    on    the    twenty- third 

evidence. 

day  of  March,  1888.  This  evidence  was 
competent  ( Tcmn  of  E  Idora  v.  Burlingame^  62  Iowa, 
32),  but  not  sufficient,  it  is  further  insisted.  It  is  pro- 
vided by  statute  that  *'  all  ordinances  shall  *  *  *  be 
pulished  in  a  newspaper  of  general  circulation  in  the 
municipal    corporation."     It  is  said  that  the  Bayard 
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News  is  not  shown  to  be  a  newspaper  of  general  circu- 
lation in  the  corporation.  This,  in  the  absence  of  any 
showing  to  the  contrary,  will  be  presumed,  for  the 
reason  that  the  presumption  obtains  that  officers  per- 
form the  duties  with  which  they  are  charged.  Besides 
this,  the  recorder  certified  that  the  ordinance  introduced 

^ . .      in  evidence  was  *'a  true  copy  of  ordinance 

evktenott.  If  o.  21,  of  the  incorporated  town  of  Bayard, 
as  passed  by  the  town  council  at  the  meeting  of  March 
21,  1888."  Conceding  the  sufficiency  of  the  certificate, 
the  ordinance  was  at  least  prima  facie  admissible. 
Such  is  the  effect  of  the  case  cited.  The  ordinance  was 
duly  certified  by  the  proper  officer,  and  the  presumption 
must  obtain  that  it  was  properly  recorded,  in  the  absence 
of  evidence  to  the  contrary. 

VI.  It  is  urged  that  the  certificate  of  the  recorder 
to  the  copy  of  the  ordinance  introduced  in  the  evidence 
5  . .      was  insufficient ;  it  did  not  state  that  it  was 

^'of^i-  *  ^^*^  ^^^  accurate  record  of  this  so-called 
dertocopy.  ordinance,  made  under  the  direction  of  the 
council,  or  any  record  whatever,  or  that  the  paper 
offered  in  evidence  was  a  transcript  of  such  record.  We 
deem  it  sufficient  to  say  that  in  our  opinion  the  certifi- 
cate above  set  out  is  clearly  sufficient. 

VII.  The  ordinance  provides  "that  any  person, 
who  shall  stand  any  jack,  stallion,  or  bull,  or  try  to  let 

any  jack,  stallion,  or  bull,  to  any  mare  or 
'  ofonunanoe:  COW,     *    *    *    unless  withiu  au  iuclosure 

InfonnaUon. 

SO  arranged  as  to  obstruct  the  public  view, 
and  in  such  place  as  to  prevent  the  noise  thereof  from 
disturbing  the  public  or  private  families  or  persons 
within  the  town,"  he  should  be  punished  as  prescribed 
in  the  ordinance.  The  ordinance  introduced  in  evidence 
was  designated  as  "No.  21,"  and  the  information  was 
entitled,  '*  The  incorporated  town  of  Bayard  t,  Frank 
Baker,  before  Thos.  Stevenson,  mayor  of  the  incorpor- 
ated town  of  Bayardj  county  of  Guthrie,  and  state  of 
Iowa,"  and  it  proceeded  to  state  that  "the  defendant 
-rr    >-.   *    ig  accused  of  the  crime  of  violating  ordinance 


224  SUPREME  COURT  OP  IOWA, 


The  Town  of  Bayard  v.  Baker. 


No.  21,  for  that  the  said  defendant,  at  the  town  of  Bay- 
a^P^    *    *    *    ^jj^     *    ^v    *    against  the  peace  of  the 

state  of  Iowa,  and  contrary  to  the  provisions  of  ordi- 
nance No.  21,  entitled  '  An  ordinance,'  *  *  *  passed 
the  twenty-first  day  of  March,  A.  D.  1888,  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity 
and  good  order  of  said  town  of  Bayard."  It  is  objected 
that  the  information  is  insufficient  because  it  does  not 
appear  that  any  or  what  town  or  city  passed  the  ordi- 
nance. It  is  true  that  it  does  not  so  appear  in  express 
words,  yet  we  think  the  information  is  clearly  sufficient. 
Any  person  of  ordinary  understanding,  reading  the 
information,  would  readily  reach  the  conclusion  that 
the  defendant  was  charged  with  violating  ordinance  No. 
21,  passed  by  the  incorporated  town  of  Bayard.  The 
same  strictness  is  not  required  in  an  information  for  vio- 
lating an  ordinance  as  in  an  indictment  (1  Dill.  Mun. 
Corp.  sec.  414 ) ;  and  we  incline  to  think  the  information 
is  sufficient  under  Code,  section  4305. 

VIII.  The  standing,  or  letting,  or  trying  to  let,  any 
jack,    stallion,    or   bull  to  any  mare  or  cow   is   not 

prohibited,  unless  the  same  be  attempted  at 
'  ZZ ;  dnpiic-   an  improper  place.     The  offense  consists  in 
^'  doing    the    prohibited  act  at  such   place. 

Therefore  the  information  does  not  charge  two  offenses, 
and  is  direct  and  certain ;  the  charge  being  that  the 
defendant  '^did  then  and  there  let  or  try  to  let  a  stallion 
serve  a  mare,"  for  the  reason  that  such  acts  do  not  consti- 
tute any  offense  unless  the  same  was  done  at  a  prohibited 
place,  which  it  is  not  claimed  is  not  properly  charged  in 
the  information. 

IX.  There  are  other  objections  made  to  the  infor- 
tion,  of  a  similar  character,  none  of  which,  in  our  judg- 
ment, are  well  taken.  All  the  points  made  by  counsel 
are  exceedingly  technical,  and  without  substantial 
merit.  It  is  also  said  that  the  verdict  is  not  sustained  by 
the  evidence.    We  think  differently. 

Affirmed. 
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ThbNbw  Haven  Lumber  Company  v.  Raymond  et  dl. 
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t  Attadhment :  ibbeoulabities  :  waivbb  by  dbuvbbt  bond.  The 
ezeootion  of  a  delivery  bond  given  for  attached  goods,  under  sec- 
tion 8996  of  the  Code,  is  an  admission  that  the  goods  have  been 
attached,  and  irregularities  in  the  attachment  cannot  be  relied 
upon  to  defeat  an  action  on  the  bond.    ( See  cases  cited  in  opinion.) 

8.      :     DVUVEBT  BOND :     AOnON    ON:BVn>BNOB:    JUDQMENT  IN 

ATTAOHMBNT  CASB.  In  an  action  on  a  delivery  bond  given  for 
attached  goods,  a  judgment  rendered  against  the  defendant  in  the 
attachment  case  is  admissible  in  evidence  though  it  does  not  recite 
that  the  attachment  was  confirmed.  (  See  Waynant  v,  Dodson,  12 
Iowa,  3».) 

S.    : :  FILING  WITH  OLBBK.    Section  8996  of  the  Code, 


requiring  delivery  bonds  given  for  attached  goods  to  be  filed  with 
the  olerk  of  the  court,  is  directory  merely,  and  a  failure  to  file  the 
bond  does  not  discharge  the  obligors. 

Instraotions :  point  madb  in  plbadinob  but  bliminatbd  from 
OASB.  An  amendment  to  the  answer  set  up  certain  facts  as  a  par- 
tial defense,  to  which  plaintiff  made  no  reply ;  but  before  the  filing 
of  the  amendment  the  court  had  excluded  evidence  of  the  facts 
pleaded  in  the  amendment,  on  the  ground  that  they  did  not  consti- 
tute a  defense,  and  to  the  ruling  of  the  evidence  no  exception  was 
taken.  Held  that  the  issue  presented  by  the  amendment  was  thus 
laid  out  of  the  case,  and  that  the  court  properly  refused  to  submit 
it  to  the  jury. 


Appeal  from   Clarke  District   Court. — ^Hon.    R.    C. 

Henry»   Jndge. 


Filed,  December  19,  1888. 


Action  at  law  to  recover  judgment  upon  a  delivery 
bond  executed  by  the  defendants  for  the  release  of  cer- 
tain X)ersonal  property  which  was  attached  in  an  action 
by  the  plaintiff  against  one  A.  W.  Raymond.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for  the 
plaintiff.    Defendants  appeal. 

Vol.  76—15 
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M.  L.  Temple  and  W,  M.   Wilson^  for  appellants. 

Mclntire  Bros.j  for  appellee. 

RoTHROOK,  J. — I.  It  appears  that  the  property  in 
question  consisted  of  certain  household  goods  which 

had  been  used'  by  A.  W.  Raymond  as  his 

irr^gaiarities:  Qwu.    He  resided  at  Osceola,  in  this  state. 

deUveP7  The  goods  were  packed  and  boxed,  and 
placed  in  a  car  preparatory  to  a  removal  to 
Dakota  territory.  They  were  taken  on  their  way  as  far 
as-  Des  Moines,  and  the  car  was  side-tracked.  A  levy  of 
an  attachment  was  made  by  the  sheriff  of  Polk  county 
upon  the  goods,  and  within  a  short  time  thereafter  the 
bond  upon  which  this  suit  was  brought  was  executed  by 
the  defendants;  whereupon  the  sheriff  released  the 
goods,  and  they  were  transported  to  Dakota,  where  the 
said  A.  W.  Raymond  removed,  and  now  resides.  The 
bond  is  what  is  known  as  a  ^^  delivery  bond."  It  is 
recited  therein  that  certain  household  goods,  consisting 
principally  of  bedsteads,  bedding,  bureas,  carets, 
mirrors,  pictures,  dishes  and  silverware,  had  been 
attached  as  the  property  of  A.  W.  Raymond  on  a  claim 
against  him  by  the  New  Haven  Lumber  Company,  and 
that  D.  R.  Raymond  had  made  affidavit  claiming  a  first 
interest  and  lien  on  said  goods  by  virtue  of  a  chattel 
mortgage  on  the  same.  The  condition  of  the  bond  -is 
that  if  said  attached  property  shall  be  delivered  to  the 
sheriff  to  satisfy  any  judgment  which  may  be  obtained 
against  the  defendant  in  said  suit,  then  the  bond  shall 
be  void.  The  bond  was  given  in  pursuance  of  the  pro- 
vision of  section  2996  of  the  Code.  The  question  really 
tried  by  the  district  court  was  whether  a  certain  chattel 
mortgage  executed  by  A.  W.  Raymond  to  the  defendant 
D.  R.  Raymond  was  a  valid  lien  upon  the  goods  as 
against  the  plaintiff,  who  was  a  creditor  of  A.  W.  Ray- 
mond.   The  plaintiff  claimed  that  it  was  fraudulent 

and  void,  and  made  to  hinder,  delay  and  defraud  credi- 
tors 
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The  plaintiff  introduced  in  evidence  a  transcript  of 
the  writ  of  attachment,  with  an  amended  return  thereon, 
made  by  the  sheriff  long  after  judgment  was  rendered, 
and  after  this  suit  was  commenced.  The  defendants 
objected  to  the  same  as  evidence,  because  the  writ  of 
attachment  did  not  appear  to  be  under  the  seal  of  the 
court,  and  because  there  was  no  authority  to  make  an 
amended  return.  These  objections  were  overruled. 
The  execution  of  the  bond  and  the  release  of  the  property 
must  be  regarded  as  a  waiver  of  any  prior  irregulari- 
ties in  the  attachment  proceedings.  Case  Threshing 
Machine  Co.  v.  Merrill,  68  Iowa,  540 ;  Bvdd  o.  IhircUlj 
36  Iowa,  316.  These  rulings  of  the  court  were  correct. 
The  defendants  ought  not  to  be  permitted  to  give  a 
bond  wherein  it  is  recited  that  the  property  was  held  by 
the  sheriff  upon  attachment,  and  afterwards  deny  that 
fact. 

II.  The  plaintiff  introduced  in  evidence  the  record 
of  ajudgmeiit  against  A.  W.  Raymond  as  the  foundation 

^, .  ^^^      of  the  right  to  a  recovery  on  the  bond.    It  was 

^JAJSSS"  obj^t^d  that  the  judgment  was  not  shown  to 
^^^i^  be  a  judgment  in  the  original  attachment 
««>=  suit.    This  objection  was    without  merit. 

It  ifl  claimed  that  the  judgment  was  incompetent  as 
evidence,  because  it  showed  that  the  attachment  was 
abandoned  for  the  reason  that  it  was  not  confirmed 
by  the  judgment.  This  was  unnecessary.  WdynaM 
V.  Dodson,  12  Iowa,  22. 

in.  Section  2996  of  the  Code  requires  that  the 
bond  shaU  be  filed  with  the  clerk  of  the  court    It  is 

urged  that  there  was  no  evidence  of  such 

^L^^  filing.  This  Is  merely  a  directory  provision 
of  the  statute  in  no  manner  pertaining  to 
the  validity  of  the  bond.  Moreover,  the  presumption 
should  obtain  that  the  officers  did  their  duty,  and  tbat 
the  bond  was  in  fact  filed.  Other  objections  are  made 
to  the  proceeding  by  the  sheriff  in  making  the  levy, 
which  are  without  merit.  They  were  all  waived  by 
giving  the  bond. 
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ly.  Objections  were  made  to  the  rulings  upon  the 
admission  and  exclusion  of  evidence.  We  think  there 
was  no  error  in  this  resi)ect. 

y.    The  trial  of  the  cause  was  commenced  in  the 

court  below  on  the  seventeenth  day  of  February,  1887, 

4.  i^wBuoTioHs:  a^d  on  the  next  day,  and  pending  the  trial, 

ptoSdi^^^'^  the  defendants  filed  an  amendment  to  their 

natedSom     answer,  in  which  they  averred  that  certain 


articles  of  the  household  goods  in  contro- 
versy were  the  property  of  D.  W.  Raymond,  not  by 
virtue  of  the  chattel  mortgage,  but  by  original  and 
independent  purchase.  There  was  no  reply  to  this 
amendment,  and  no  mention  was  made  of  this  claim  in 
the  charge  of  the  court  to  the  jury.  It  is  urged  that  this 
omission  in  the  instruction  was  erroneous.  At  first  view 
this  would  seem  to  be  correct.  But  it  appears,  by  an 
abstract  filed  by  appellee,  which  is  not  denied,  that 
before  this  amendment  was  filed  the  defendants  offered 
to  introduce  evidence  of  an  indei>endent  ownership  of 
some  of  the  goods,  but  objection  was  made  upon  the 
ground  that  the  notice  required  by  section  1  of  chapter 
46  of  the  Laws  of  1884  had  not  been  given ;  and  the  court 
held  that  such  notice  was  necessary,  and  no  exception 
was  taken  to  this  ruling,  and  when  the  amendment  was 
afterwards  filed  it  did  not  aver  such  notice.  It  will 
thus  be  seen  that  the  question  as  to  ownership,  other 
than  under  the  chattel  mortgage,  was  out  of  the  case, 
and  it  would  have  been  improi)er  to  have  instructed  the 
jury  upon  that  feature  of  the  controversy  between  the 
parties. 

Other  objections  are  made  to  the  charge  to  the  jury. 
They  do  not  appear  to  us  to  demand  special  considera- 
tion. We  find  no  error  in  the  instructions,  and  we  are 
not  disi>osed  to  disturb  the  judgment,  on  the  ground 
that  the  evidence  did  not  warrant  the  jury  in  finding 
that  the  mortgage  was  fraudulent  as  to  creditors. 

Affirmed. 


OCTOBER  TERM,  1888.     •  229 

Howard  v.  AVatson. 


76 

91    145 


Howard  v.  Watson  et  al.  2?  wo 

'76    T^ 

L    Dower:  not  defeated  by  taking  under  will.    A  widow  may        1^1,^1 
take  a  life  estate  devised  to  her  hj  her  husband,  and  also  her       L^  ^ 
dower,  anlees  there  is  an  express  provision  in  the  will  to  the  con-       1126  ui 
trary.  or  the  claim  for  dower  is  inconsistent  with  and  will  defeat 
some  provision  of  the  will.    (  See  cases  cited  in  opinion.) 

S.  Bstates  of  Decedents :  election  of  widow  to  take  under 
WILL :  WHEN  to  BE  FILED.  A  widow's  failure  to  file  her  election  to 
take  under  her  husband*s  will  does  not  affect  her  right  so  to  take, 
where  no  notice  has  been  served  on  her  of  the  provisions  of  the 
wilL  Section  2452  of  the  Code  gives  her  six  months  after  the  ser- 
vice of  such  notice  to  file  her  election  ;  and  the  fact  that  she  has 
knowledge  of  the  provisions  of  the  will  makes  no  difference. 

Appeal  from  Buchanan  District  Court. — Hon.  D.  J. 

Lenehan,  Judge. 

Filed,  December  19,  1888. 

Action  for  partition  of  real  estate.  Demurrer  to 
the  petition,  which  was  sustained,  and  the  plaintiff 
appeals. 

Woodward  &  Cook,  for  appellant. 

C.  JS.  Ransier,  for  appellees. 

See  VERS,  C.  J. — The  petition  states  that  E.  H. 
Gallaher  departed  this  life  owning  certain  real  estate, 
and  that  plaintiff  is  one  of  his  heirs  at  law,  and  that  the 
defendant,  Mrs.  Watson,  is  his  widow.  That  the  latter 
has  had  her  dower  or  distributive  share  in  said  real 
estate  admeasured  and  set  off,  and  that  plaintiff  is 
entitled  to  have  the  residue  of  the  real  estate  of  which 
the  said  Gallaher  died  seized  partitioned.  That  said 
Gallaher,  prior  to  his  death,  executed  a  will  which  has 
been    duly    admitted  to   probate,    and    the  following 
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provisions  are  contained  therein :  '^  I  give  to  my  wife, 
Elizabeth  Gallaher,  after  the  payment  of  my  debts,  all 
my  property,  both  real  and  personal,  during  her  life- 
time, and  after  her  death  to  remain  in  the  hands  of  an 
executor  until  the  youngest  of  my  children  shall  reach 
majority ;  then  to  be  divided  equally  among  my  chil- 
dren. But  in  case  my  daughter  Kate  L.,  or  any  of  the 
children,  should  die  before  such  division  shall  be  made, 
then,  instead  [  of  ]  their  equal  shares  to  their  children, 
fifty  dollars  each.  I  appoint  my  wife,  Elizabeth 
Gallaher,  executor  without  bonds. ' '  That  said  Elizabeth 
was  appointed  executor  of  the  said  will  and  estate,  and 
entered  upon  her  duties  as  such  in  1884.  At  that  time 
she  received  a  copy  of  such  will,  and  never  caused  any 
such  acceptance  of  the  provisions  of  the  will  to  be 
entered  of  record  as  is  provided  in  section  3463  of  the 
Code.    The  prayer  for  relief  is  in  the  usual  form. 

I.  The  first  question  we  are  required  to  determine 
is  whether  the  defendant,  Mrs.  Watson,  can  take  under 

the    will,    and  also  one-third  of  the  real 

^'  defeated  by    ©State,    in   fee-simplo,   as  her  distributive 

ttjdxi«r  under   g^are.     Whether    there  was  any  x>©r8onal 

estate  we  are  not  advised,  and  no  question 
arises  on  the  record  in  relation  thereto,  and  therefore 
In  re  Foster ^  post  p.  — ,  has  no  application  to  the  case 
at  bar.  The  devise  to  the  defendant  is  an  estate  for 
life,  and  it  has  been  held  that  a  widow  '^  may  take 
dower,  notwithstanding  a  devise  to  her  in  the  will, 
unless  there  is  an  express  provision  in  the  will  to 
the  contrary,  the  claim  for  dower  be  inconsistent 
with  and  will  defeat  some  provision  of  the  will." 
Daugherty  v.  Daugherty,  69  Iowa,  677.  And  in 
Metteer  v.  Wiley y  34  Iowa,  314,  it  was  held  that  the 
devise  of  a  life  estate  would  not  bar  the  right  of  a 
widow  to  a  distributive  share  of  the  real  estate  owned 
by  her  husband  at  his  death.  Therefore,  following 
these  cases,  we  are  required  to  hold  that  the  provisions 
of  the  will  are  not  such  as  to  bar  the  right  of  Mrs. 
Watson  to  a  distributive  share  of  the  real  estate. 

II.  Section  3453    of  the  Code  provides  that  **the 
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widow's  share  cannot  be  affected  by  any  will  of  her 

hnsb and  unless  she  consents  thereto  within 
six  months  after  notice  to  her  of  the  pro* 
vision  of  the  will  by  the  other  parties  inter- 
ested in  the  estate,  which  consent  shall  be 
entered  on  the  prox)er  records  of  the  circuit 
court."  What  effect  does  the  failure  of  Mrs.  Watson 
to  accept  the  provisions  of  the  will  have  on  the  life- 
estate  devised  to  her  ?  None,  because  the  notice  contem- 
plated by  the  statute  has  not  been  given.  We  suppose 
it  is  assumed  by  counsel  that,  because  she  should  be 
presumed  to  have  knowledge  of  the  provisions  of  the 
will,  a  notice  was  not  required.  But  the  statute  does  not 
so  provide.  The  statutory  thought  is  that  if  no  person 
interested  in  the  estate,  as  heir  or  otherwise,  objects,  or 
causes  the  widow  to  be  served  with  the  required  notice, 
she  is  not  bound  to  make  any  election,  but  may  enjoy 
what  has  been  devised  to  her.  She  has  six  months  after 
notice  in  which  to  make  her  election,  and  not  six  months 
after  she  obtains  knowledge  of  the  provisions  of  the 
will.  She  can  remain  passive  until  such  notice  is 
given.    The  dem  urrer  was  therefore  correctly  sustained. 

Affibm£D. 
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Beeler  v.  Garrett  et  al. 

App^;  JUBiSDiOTiON :  dbfectivs  certificate  of  judge.  The 
certificate  of  the  trial  judge  for  the  appeal  of  a  cause  involving 
lees  than  one  hundred  dollars  is  not  sufficient  to  give  this  court 
juTisdiction  when  it  fails  to  state  that  the  questions  certified  are 
involved  in  the  case.     (  See  Beach  v.  Donovan,  74  Iowa,  543.) 

Appeal  from  Poweshiek  District  Court. — Hon.  W.  R. 

Lewis,  Judge. 

Filed,  Decehber  20,  1888. 

AoTiON    to    recover    specific    personal    property. 
Jadgment  for  the  defendants,  and  plaintiff  appeals. 


76    232 
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The  State  v.  Tucker. 

Haines  &  Ly7nan,  for  appellant. 

Scott  <6  Clut€j  for  appellees. 

Seevers,  C.  J.— The  atnonnt  in  controversy,  as 
shown  by  the  pleadings,  is  less  than  one  hundred  dol- 
lars. The  trial  judge  signed  a  certificate,  which  states 
that  ''the* court  trying  this  case  at  the  time  of  entering 
judgment  herein,  and  at  the  request  of  the  plaintiff, 
certified  that  it  is  desirable  to  have  the  opinion  of  the 
supreme  court  of  Iowa  on  the  following  questions  of 
law,  to- wit."  This  is  followed  by  four  questions,  but 
the  certificate  fails  to  state  that  a  determination  of  such 
questions  was  involved  or  essential  in  this  case.  Such 
a  certificate  is  insufficient  to  give  this  court  jurisdiction 
of  this  appeal.  Beach  v.  DonoDaUj  74  Iowa,  543.  The 
appeal,  therefore,  must  bo 

Dismissed. 


The  State  v.  Tucker. 

Larceny:  possession  of  property:  instruction.  On  a  trial  for  the 
larceny  of  horses,  the  court  instructed  the  jury  that  the  unex- 
plained possession  of  recently  stolen  property  is  presumptive  evi- 
dence of  guilt,  and  that  if  the  jury  was  satisfied  from  all  the 
evidence  that  the  possession  of  the  defendant  was  a  guilty  posses- 
sion, then  he  should  be  convicted.  Held  erroneous,  because  under 
it  defendant  might  have  been  convicted  of  receiving  stolen  prop- 
erty, knowing  it  to  have  been  stolen,  which  was  not  the  crime  with 
which  he  was  charged. 

Appeal  from  Delaware  District  Court. — Hon.  John  J. 

Ney,  Judge. 

Filed,  December  20,  1888. 

Indictment  charging  the  defendant  with  the 
larceny  of  two  horses.  Verdict,  guilty,  and  judgment 
The  defendant  appeals. 
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BransaUj  Carr  <fe  Le  Bay^  for  appellant 

A.  J,  Baker ^  Attorney  General,  for  the  State. 

See  VERS,  C.  J. — There  was  evidence  tending  to 
show  that  the  horses  were  in  the  possession  of  the 
defendant  recently  after  they  were  stolen.  The  court 
instructed  the  jury  as  follows:  **(3)  The  possession, 
unexplained,  of  property  recently  stolen,  \b  prima-fdcie 
evidence  that  the  person  in  whose  possession  the  prop- 
erty is  found  is  the  i)erson  who  stole  the  property,  and 
such  i>088ession  is  sufficient  to  justify  you  in  finding  the 
defendant  guilty,  unless  the  facts  and  circumstances 
attending  the  possession,  as  shown  by  the  evidence  in 
the  case,  are  such  as  to  raise  in  your  minds  a  reasonable 
doubt  of  defendant's  guilt.  The  question  as  to  the 
nature  of  defendant's  possession  of  the  stolen  property 
is  one  that  you  must  determine  from  all  the  evidence  in 
the  case.  If  you  are  satisfied,  from  all  the  evidence  In 
the  case,  beyond  a  reasonable  doubt,  that  the  possession 
of  the  defendant  was  a  guilty  possession,  you  shpuld 
convict;  but,  if  you  have  a  reasonable  doubt  of  the 
possession  of  the  defendant  being  a  guilty  one,  you 
should  acquit.  The  nature  of  the  defendant's  possession 
is  a  question  of  fact  to  be  determined  by  you  on  all  the 
evidence  in  the  case."  It  will  be  observed  that  the  court 
instructed  the  jury  that  the  unexplained  possession  of 
recently  stolen  property  is  presumptive  evidence  of  guilt, 
and  that  if  the  jury  was  "  satisfied  from  all  the  evidence, 
*  *  *  that  the  possession  of  the  defendant  was  a 
guilty  possession,"  then  he  should  be  convicted.  This 
instruction  is  clearly  erroneous,  for  under  it  the 
defendant  could  be  found  guilty  of  receiving  stolen 
property  knowing  it  to  have  been  stolen.  He  was  not 
charged  with  the  last-named  crime,  and  it  is  materially 
different  from  the  crime  with  which  he  was  charged. 
For  this  error  there  must  be  a  reversal. 

The  defendant  further  insists  that  the  evidence  does 
^ot  sustain    the   verdict.      Without    setting   out  the 
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evidence,  or  discnssing  it  at  length,  we  deem  it  proper 
to  say,  in  view  of  a  new  trial,  that  unless  additional 
and  material  evidence  can  be  procured  the  indictment 
should  be  dismissed.  In  our  opinion  the  state  failed  to 
show  that  the  defendant  stole  the  horses,  and  the 
defendant  established  an  alibi^  and  reasonably  explained 
his  possession  of  the  horses.  The  sixth  instruction  is 
erroneous,  for  the  reasons  stated  by  counsel  for  the 
appellant,  but  not  prejudicial.  We  are  not  prepared  to 
say  that  the  fourth  instruction  is  erroneous. 

Reversed. 
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I2UM  Seekell  v.  Nobman  et  al. 

Appei4*  FBOLEZ  ABSTRACT  STRICKEN    FBOX  FILES.     The   rulos  of  this 

court  require  that  the  abstract  show  only  so  much  of  the  record 
as  ip  necessary  to  determine  the  questions  presented  by  the  appeal. 
While  the  abstract  in  this  case  is  not  objectionable  for  the  manner 
in  wiiich  it  presents  the  testimony  of  the  witnesses,  it  violates  the 
rule  i|i  setting  out  in  full,  and  sometimes  twice,  the  pleadings, 
exj|il>its  and  written  evideqce,  and  it  is  therefore  stricken  from  the 
fil^,  and  appellant  is  allowed  sixty  days  in  which  to  die  an  abstract 
in  conformity  with  the  rules,  in  default  of  which  the  appellee  may 
ipqve  for  an  aflSrmance  of  the  judgment. 

Aps^  /Torn  Harrison  District  Court.— Uo^.   C.   H. 

Lewis,  Judge. 

Piled,  December  20,  1888. 

This  is  an  action  at  law  upon  three  promissory  notes. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
for  the  defendants.    Plaintiff  appeals. 

John  A.  Berry ^  for  api>ellant. 

8.  H.  Cochran^  H.  H.  Roadifer  and  /:  W.  Barnhart^ 
for  appellees. 
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BoTHBooK,  J. — ^The  defendants  admitted  the  execu- 
tion of  the  notes,  and  set  np  in  defense  that  the  entixe 
consideration  therefor  was  usurious  interest,  which  they 
had  contracted  to  pay  upon  certain  other  notes  which 
had  been  fully  paid.  The  plaintiff  was  an  indorsee  of 
the  notes,  and  she  set  up  in  her  reply  that  defendants 
were  estopped  from  setting  up  the  defense  of  usury, 
because  the  defendant  Norman,  the  principal  maker,  had 
stated  to  plaintiff,  before  she  purchased  the  notes,  that 
they  were  all  right,  and  would  be  paid.  In  presenting 
the  appeal  to  this  court,  the  plaintiff  prepared  an 
abstract  of  some  eighty-five  pages.  The  defendants 
filed  a  motion  to  strike  the  abstract  from  the  files, 
because  it  is  made  up  in  total  disregard  of  the  rules  of 
this  court.  This  motion  was  submitted  with  the  case, 
and  we  are  required  to  determine  it.  We  think  it  must 
be  sustained.  Instead  of  being  an  abstract  of  the  plead- 
ings and  evidence,  it  appears  to  be  a  mere  copy  of  the 
transcript,  so  far,  at  least,  as  the  pleadings  and  written 
evidence  are  involved.  We  do  not  think  that  the  objec- 
tion to  the  testimony  of  the  witnesses  is  well  taken. 
There  were  five  witnesses  examined  on  the  trial,  and 
their  testimony  is  abstracted  in  twenty-three  pages. 
Some  thirty-six  pages  are  made  up  of  pleadings  and 
written  evidence,  consisting  of  promissory  notes,  written 
contracts,  deeds  and  mortgages.  These  are  set  out  in 
full,  and  several  of  them  are  printed  twice.  The  notes 
are  set  out  at  length,  including  the  attorneys'  fee  clause, 
and  the  acknowledgments  to  deeds  are  set  out  in 
full.  A  contract  which  covers  nearly  three  pages  of  the 
abstract  is  printed  twice,  at  length.  There  is  no  case 
where  it  is  necessary  to  set  out  deeds  and  mortgages  in 
full  as  an  abstract.  It  is  enough  to  state  that  such  an 
instrument  in  the  usual  form  was  introduced  in  evidence, 
giving  the  substance  only  of  what  is  material  to  the 
questions  in  the  case.  We  cannot  do  less  than  sustain 
the  motion,  if  we  are  to  adhere  to  the  rules  requiring 
cases  to  be  abstracted ;  and  we  are  compelled  to  require 
a  substantial  comDliance  with  the  rules,   owing  to  the 
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increasing  business  of  this  court.  We  ought  not  to  be 
required  to  examine  any  part  of  the  record  made  in  the 
court  below,  excepting  that  which  is  necessary  to  deter- 
mine the  questions  presented  by  the  appeal.  The 
motion  will  be  sustained,  and  the  abstract  will  be  stricken 
from  the  files  at  appellant's  cost,  the  submission  will  be 
set  aside,  and  she  will  be  all  owed  sixty  days  from  the 
filing  of  this  opinion  to  file  a  proper  abstract.  We  do 
not  hold  that  the  testimony  of  the  witnesses  is  not 
properly  abstracted.  But  the  exhibits  and  written 
evidence  and  pleadings  are  presented  to  us  in  such  a 
manner  that  we  cannot,  under  the  rules,  consider  them. 
See  iSKafo  v.  0'  Day*  68  Iowa,  213.  If  no  proper  abstract 
be  filed  within  the  time  above  named,  the  appellee  may 
move  for  an  affirmance  of  the  judgment. 

Motion  Sustained. 


Danfo  rth  v.  Harlow. 

Exeoution  t  levy  on  mortoaqed  chattels  :  notice  of  claim  by 
MOBTaAQEE.  Chapter  117,  Laws  of  1886,  giving  to  junior  creditors 
the  right  to  levy  on  mortgaged  chattels,  upon  tender  or  payment 
of  the  mortgage  debt,  does  not  permit  the  mortgagee  to  replevy 
the  chattels  from  the  officer  making  the  levy,  without  giving  the 
notice  of  his  claim  required  by  section  8055  of  the  Ck)de,  even 
though  the  execution  creditor  has  not  offered  to  pay  the  mortgage 
debt.     (See  Hibbard  v,  Zenor,  75  Iowa,  471.) 

Appeal  from  Monona  District  Court. — Hon.    C.  H. 

Lewis,  Judge. 

Piled,  Deoembeb  20,  1888. 

This  is  an  action  of  replevin  for  twenty  hogs.  The 
plaintiff  claims  the  property  by  virtue  of  two  chattel 
mortgages  upon  the  same.  The  defendant  is  a  consta- 
ble, and  seized  the  hogs  upon  execution  on  a  judgment 
against  one  Glenn.  There  was  a  demurrer  to  the  peti- 
tion, which  was  overruled,  and  defendant  appeals. 
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McMillan  A  KindaU^  for  appellant 

No  appearance  for  appellee. 

RoTHROOK,  J. — The  ground  of  the  demurrer  is  that 
it  is  not  averred  in  the  petition  that  the  plaintiff  gave 
the  defendant  notice  in  writing  of  his  claim  of  owner- 
ship of  the  property  before  the  commencement  of  the 
action.      Section   3065  of  the  Code  requires  that  such 
notice  most  be  given  to  the  officer  who  holds  property 
by   a   levy    of    an    execution  or  attachment,  and  we 
have  held  that  the  notice  must  be  given,  even  though 
the  plaintiff  claims  the  property  by  virtue  of  a  chattel 
mortgage.    Peterson  v.  Espeset^  48  Iowa,  362  ;  Oray  v. 
Parker y  63  Iowa,  606.    It  appears  from  the  argument  of 
appellant  that  it  was  claimed  in  the  court  below  that, 
since  the  enactment  of  chapter  117  of  the  Acts  of  1886, 
no  snch  notice  is  required.     That  statute  provides  that 
mortgaged  property  may  be  taken  on  execution  issued 
at  the  suit  of  a  creditor  of  the  mortgagor,  but  that  it 
cannot  be  taken  without  tendering  to  the  holder  of  the 
mortgage   the  amount  of  the  mortgage  and  interest 
accrued,  or  dei>ositing  the  amount  with  the  clerk  of  the 
district  court.     We  are  not  able  to  discover  any  repug- 
nance between  this  late  enactment  and  that  requiring 
notice  to  be  given  to  the  officer  before  seizing  the  prop- 
erty under  a  writ  of  replevin.   It  is  true,  it  is  averred  in 
this  case  that  no  tender  or  deposit  of  the  amount  due 
on  the  mortgages  was  made  before  the  levy  of  the  execu- 
tion.   But  the  officer  or  the  plaintiff  in  execution  may 
have-  been  of  opinion  that  the  mortgage  was  void  for 
some  reason.    The  evident  purpose  and  design  of  the 
statute  was  to  give  junior  creditors  a  right  to  subject  the 
property  after  payment  of  the  mortgage.    It  does  not 
dispense  with  the  notice  required  by  section  3066  of  the 
Code.    See  Wbhard  v.  ZenoTy  76  Iowa,  471.     We  think 
the  demurrer  should  have  been  overruled. 

Reversed. 

.-i 


338 SUPREME  COURT  OF  IOWA, 

Ind.  District  of  Sheldon  ▼.  Apperle. 


Independent  District  op  Sheldon  v.  Appeble  et  dl. 

Appeal:  no  notice  on  clbkk:  abstract  not  denied.  Although 
appellant's  abstract  stated  that  notice  of  the  appeal  had  been  served 
on  the  clerk  of  the  trial  court,  appellees*  abstract,  which  was  not 
controverted,  and  must  therefore  be  taken  as  true,  denied  that 
such  notice  was  served  on  the  clerk.  As  such  service  is  neoe8sar7 
to  perfect  the  appeal  (Code,  sec.  8178)  it  follows  that  the  cause 
must  be  dismissed. 

Appeal  from    Lyon   District   Court— Rotx.    Q.    W. 

Wakefield,  Judge. 

Filed,  December  20,  1888. 

Action  to  recover  on  the  official  bond  of  D.  W. 
Apperle  as  superintendent  of  schools  for  Sioux  county, 
for  an  alleged  failure  to  perform  official  duties.  A 
demurrer  to  the  petition  was  sustained.  PlaintiflF  elect- 
ing to  stand  on  its  pleading,  judgment  was  entered 
against  it  for  costs. 

Alfred  Morton^  for  appellant. 

Pitts  A  Kessejfi  tor  appellees. 

BoBiNsoN,  J.— The  plaintiff  has  filed  in  this  cotirt 
an  abstract,  which  shows  on  its  face  that  an  appeal  was 
duly  taken  by  the  serving  of  a  notice  thereof  on  the 
defendants  and  the  clerk  of  the  district  court  of  Lyon 
county.  The  defendants  have  filed  an  additional 
abstract,  which  shows  that  no  notice  of  appeal  was  ef#r 
served  on  the  clerk,  and  a  motion  to  dismieuai  the  cAtise 
for  want  of  such  service.  The  additional  abstract  is  not 
denied  by  plaintiff,  and  is  corroborated  by  the  tran- 
script.    ^^  An  appeal  is  taken  by  the  service  of  a  notice 
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in  writing  on  the  adverse  party,  *  *  *  nn^  njg^ 
upon  the  clerk  of  the  court  wherein  the  proceedings 
were  had,  stating  the  appeal  from  the  same.  *  *  *  " 
Code,  sec.  8178.  It  appears  that  no  appeal  has  been 
taken  in  this  cause,  and  it  is  therefore 

Dismissed. 


Oarmoe  v.  Windle  et  al. 

on  Procedendo :  duty  of  trial  court  :  prbsumftion  in 
rrs  FAVOR.  When  a  former  appeal  of  this  cause  was  determined  in 
plaintiff's  favor,  defendant  moved  this  court  to  remand  the  cause 
with  leave  to  him  to  introduce  additional  testimony;  but  the 
motion  was  overruled.  When  the  cause  afterwards  came  up  on 
procedendo  in  the  trial  court,  defendant  renewed  his  motion  for 
kave  to  introduce  additional  testimony  on  the  same  grounds,  and 
the  motion  was  sustained,  but  judgment  was  rendered  in  favor  of 
plaintiff,  from  which  this  appeal  is  taken.  Held  that  upon  the  pro- 
cedendo plaintiff  was  entitled  to  judgment  as  a  matter  of  right ; 
that  it  was  error  for  the  trial  court  to  sustain  defendant's  motion 
( though  an  appeal  would  not  lie  therefrom— dO  Iowa,  700) ;  and 
that  this  court  will  presume  that  the  trial  court  refused  to  ootisider 
the  additional  evidence  improperly  admitted,  and  rightly  refldered 
judgment  for  the  plaintiff.    (  See  cases  cited  in  opinion. ) 

Appeal  from  Waster  District  Court.  —  Hon.   S.  M. 

Weaver,  Judge. 

Filed,  December  20,  1888. 

AoTioN  in  equity  to  quiet  title  to  real  estate.  Both 
parties  ask  affirmative  relief.  Judgment  for  plaititlflF, 
and  defendants  appeal. 

Cook  &  Jordan^  for  appellants. 

Wright  &  Farrell^  for  appellee. 

Sbevers,  C.  J. — Abtil  Sturgeon  was  the  original 
defendant  in  this  case.  Since  the  commencement  of  the 
aetion  he  deceased,  and  the  appellants  were  substittited 
as  defendants  in  his  place  and  stead.    This  is  the  third 
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appeal.  The  decision  in  the  former  appeals  will  be  found 
in  66  Iowa,  147,  and  67  Iowa,  700.  When  the  first  appeal 
was  determined,  the  then  defendant  Sturgeon  filed  a 
motion,  asking  this  court  to  remand  the  cause  to  the  dis- 
trict court,  with  leave  for  him  to  introduce  further  evi- 
dence upon  several  stated  grounds,  on  a  trial  anew  in  such 
court.  This  motion  was  overruled,  and  afterwards  pro- 
cedendo was  issued,  directing  the  district  court  to 
proceed  and  make  disposition  of  the  cause  in  accordance, 
and  not  inconsistent,  with  the  opinion*  of  this  court. 
The  defendant  moved  the  district  court  upon  substan- 
tially the  same  grounds  as  stated  in  the  motion  filed  in 
this  court,  for  leave  to  introduce  additional  evidence, 
and  that  the  cause  be  tried  anew.  This  motion  was  sus- 
tained, and  the  plaintiff  appealed.  It  was  held  that  the 
order  of  the  court  sustaining  the  motion  was  not  appeal- 
able. Afterwards  the  cause  came  on  for  hearing,  and 
the  case  was  tried,  by  agreement,  on  the  pleadings  and 
evidence,  as  stated  in  the  abstracts  prepared  for  and 
used  in  this  court  on  the  former  appeals,  together  with 
certain  additional  evidence  introduced  by  the  defend- 
ants, and  judgment  was  rendered  for  the  plaintiff.  The 
district  court  must  have  held  that  upon  the  whole  evi- 
dence the  plaintiff  was  entitled  to  judgment,  or  have 
refused  to  consider  the  additional  evidence,  and  for  this 
reason  reached  the  same  result.  We  find  it  necessary  to 
consider  only  the  last  ground.  It  is  a  self-evident  pro- 
position, in  accordance  with  the  settled  practice  of  this 
court,  when  the  motion  to  remand,  with  leave  to  intro- 
duce additional  evidence,  was  overruled,  that  the  plain- 
tiff was  entitled  to  judgment  as  a  matter  of  right,  either 
in  this  or  the  district  court,  in  accordance  with  the 
opinion  of  this  court.  First  Nat.  Bank  v.  Baker^  57 
Iowa,  197,  and  60  Iowa,  132w  The  overruling  of  the  motion 
amounted  to  a  ruling  or  decision  that  the  defendant  was 
not  entitled  to  the  relief  asked  upon  the  showing  made, 
and,  as  the  district  court  was  asked  to  consider  the  addi- 
tional evidence  upon  substantially  the  same  grounds, 
it  follows  that  it  did  not  err  in  refusing  to  do  so,  which, 
for  the  purpose  of  this  case,  we  may  assume  is  the 
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ground  upon  which  it  proceeded.  Counsel  for  the 
appellants  insist  that  the  additional  evidence  was* 
admitted  by  consent,  or  at  least  without  objection.  This 
we  find  from  the  record  to  be  a  mistake.  Its  introduc- 
tion was  objected  to  at  the  propei  time  or  times,  and  in 
a  proper  manner.  Affibmed. 


Gilbert  et  al.  v.  Husman*. 

Asflig^nment :  equitablb  :  of  cebtificate  of  pub  chasb  at  shsriff^s 
8ALB.;  A  former  owner  of  land,  but  whose  rights  therein  had 
been  extinguished,  claimed  that  he  had  the  right  to  redeem  it 
from  a  foreclosure  sale.  P.,  the  holder  of  the  certificate  of  sale, 
made  no  objection,  but  could  not  find  the  certificate,  but  told  him 
to  go  and  pay  the  money  to  the  clerk,  which  he  did,  and  P.  received 
the  money  and  left  the  certificate,  unassigned,  with  the  clerk. 
Held  that  this  was  an  equitable  assignment  of  the  certificate  to 
the  person  paying  the  money,  and  entitled  him  to  a  sheriff  *s  deed 
at  the  expiration  of  the  year  for  redemption. 

Appeal  from  Black  Hawk  District  Court. — Hon.  C.  F. 

Couoii,  Judge. 

Piled,  Decembek  20,  1888. 

Action  in  equity  to  quiet  title  to  real  estate.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 

O.  (7.  Miller  and  E.  M.  Sharon^  for  appellants. 

BaieSj  Busted  &  BoieSj  for  appellees. 

Sjtbveus,  C.  J. — In  1881,  the  land  in  controversy 
was  owned  by  one  Braffle,  and  he  executed  a  mortgage 
thereon  to  F.  A.  Wilcox  and  afterwards  conveyed  the 
land  to  John  S.  Dage.  On  October  10,  1883,  J.  I. 
My  res  obtained  a  judgment  against  I)  age,  which  was  a 
lien  on  the  land,  and  the  next  day  Dage  conveyed  it  to 
one  of  the  plaintiffs.  In  November,  1883,  an  execu- 
tion was  issued  on  the  Myres  judgment,  the  land  sold, 
and,  no  redemption  having  been  made,  the  sheriff  con- 
veyed it  to  the  purchaser  under  whom  the  defendant 
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claims.  Afterwards  the  Wilcox  mortgage  was  fore- 
closed, and  it  was  declared  to  be  the  prior  lien,  and  the 
equitable  right  of  the  plaintiffs  and  defendant  to  redeem 
was  cut  off  and  barred  by  the  j  udgment.  An  execution 
was  issued  on  this  judgment  and  the  land  sold  there- 
under and  purchased  by  Hiram  Parks  on  October  17, 
1885.  On  the  sixteenth  day  of  October,  1886,  the 
plaintiffs  paid  to  the  clerk  of  the  district  court  the 
amount  due  Parks  as  shown  by  the  certificate  of  sale, 
which  Parks  a  few  days  afterwards  received  f rbm  the 
clerk,  and  gave  or  left  with  him  the  certificate  of  sale, 
but  he  did  not,  in  writing,  assign  it  to  any  one. 

The  foregoing  facts  are  not  disputed.  We  find  that 
the  following  additional  facts  are  shown  by  a  prepond- 
erance of  the  evidence :  The  plaintiffs,  under  the  claim 
that  they  had  the  right  to  redeem,  made  application  to 
Parks  for  that  purpose,  and  desired  him  to  assign  to 
them  the  certificate  of  purchase.  Parks  recognized  the 
right  to  redeem,  and  agreed  to  assign  the  certificate. 
He,  however,  was  unable  to  find  it,  and,  at  the  final 
interview  between  them,  Parks  being  still  unable  to  find 
the  certificate,  declined  to  assign  it,  but  told  the  plaintiffs 
"to  go  and  pay  the  money  to  the  clerk ;  if  they  had 
the  right  to  redeem  they  were  going  to  get  it  whether  I 
received  the  money  or  not. ' ' 

It  is  conceded  by  counsel  for  appellees  that  the 
plaintiffs  did  not  have  the  statutory  right  to  redeem, 
because  they  were  strangers  to  the  title.  Whatever 
title  they  had  under  the  conveyance  from  Dage  was 
divested  by  the  sale  and  conveyance  under  the  Myres 
judgment.  The  contention  of  counsel  for  the  appellees, 
however,  is  that  the  transaction  between  Parks  and 
appellees  amounted  to  a  purchase  and  equitable  assign- 
ment of  the  certificate  of  purchase,  and  thereby  they 
became  invested  with  all  the  rights  of  Parks.  The 
defendant  '  undoubtedly  owned  both  the  legal  and 
equitable  title,  subject,  however,  to  the  superior  lien  and 
right  of  Parks.  In  fact,  unless  the  defendant  exercised 
his  statutory  right  to  redeem,  Parks  could  obtain  an 
absolute  title  to  the  land  in  controversy  by  a  conveyance 
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by  the  sheriff.  The  contention  of  counsel  for  the 
appellant  is  that  the  transaction  between  the  plaintiffs 
and  Parks  amounted  to  the  payment  of  the  prior  lien  by 
a  stranger  to  the  title ;  that  the  plaintiffs  were  mere 
intermeddlers.  This,  we  think,  is  a  mistake.  When  all 
the  controverted  facts  are  eliminated,  the  transaction 
amounted  to  this :  The  plaintiffs,  under  the  mistaken 
notion  that  they  had  such  right,  desired  to  redeem,  and 
Parks  directed  them  to  pay  the  money  to  the  clerk. 
They  did  so,  and  Parks  received  the  money  from  the 
clerk  and  left  the  certificate  of  purchase  with  the  latter. 
This,  we  think,  amounted  to  an  equitable  assignment  of 
the  certificate,  and  thereunder  the  plaintiffs  are  entitled 
to  all  the  rights  of  Parks.  The  money  was  paid  at  the 
place  and  to  the  person  directed  by  the  latter,  and, 
although  he  had  previously  declined  to  assign  the  cer- 
tificate, the  receipt  of  the  money  and  delivery  of  the 
certificate  clearly,  in  our  opinion,  amounted  to  an 
equitable  assignment  of  the  latter.  These  views  are,  to 
an  extent  at  least,  supported  by  Hum  v.  Btllj  70  Iowa, 
38.    The  judgment  of  the  district  court  is 

Affirmed 


TfiE  State  v.   Certain  Intoxicating  Liquors,  and    I*^  ^I 

CuMMiNGS,  Claimant. 

Intoxicating  Iiiquor :  diluted  alcohol  :  intoxicatikg  as  matter 
OF  LAW.  Alcohol  is  by  the  statute  declared  to  be  an  intoxicatmg 
liquor,  and  it  must  be  so  regarded,  no  matter  how  much  diluted ; 
and  a  finding  of  the  trial  court  that  the  liquors  in  question  were 
not  intoxicating,  though  shown  to  contain  a  small  percentage  of 
alcohol,  is  erroneous  as  matter  of  law,  regardless  of  the  effect  that 
the  drinking  of  such  liquors  may  have  on  the  average  man. 

Appeal  froTTv  Buchanan  District  CourL—Ro^.  John  J. 

Ney,  Judge. 

Filed,  December  20,  1888. 
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Certain  liquors  claimed  to  be  intoxicating  were 
duly  seized  under  legal  process.  P.  C.  Cummin^s 
appeared  and  claimed  to  be  the  o  wner  of  such  liquors. 
A  trial  was  had  before  a  justice  of  the  peace,  who  found 
the  liquors  were  not  intoxicating,  and  ordered  that  they 
be  returned  to  the  claimant.  An  appeal  to  the  district 
court  was  taken,  and  judgment  was  rendered  for  the 
defendant.    The  state  appeals. 

H,  W.  Hblman^  for  appellant. 

No  appearance  for  appellee. 

See  VERS,  C.  J. — It  is  contended  that  the  court 
erred  in  finding  the  liquors  were  not  intoxicating.  The 
case  was  submitted  to  the  court  upon  tihe  evidence  of  a 
single  witness  as  to  whether  the  liquors  were  intoxi- 
cating. Such  evidence  is  before  us.  The  witness  is  a 
chemist,  and  made,  an  analysis  of  the  liquor,  and  he 
testifies  that  one  portion  thereof  contained  "2.42  per 
cent,  of  alcohol  by  weight,  and  8.02  per  cent,  by 
volume ;  and  the  other  portion  contained  2.58  per  cent, 
by  weight,  and  3.22  per  cent,  by  volume."  The  witness, 
in  response  to  questions  asked  him,  testified  as  follows : 
*'Now  what  do  you  say  to  this  *  *  *  being  an 
intoxicating  liquor?"  >*I  do  not  think  it  would 
intoxicate  the  average  drinker."  *'  Well,  what  do  you 
say  in  regard  to  people  who  are  not  in  the  habit  of 
using  it?"  *'I  think  it  would  intoxicate  the  larger 
portion."  ''What  per  cent. — how  many  out  of  a 
hundred — would  become  intoxicated  on  these  goods 
that  contain  two  and  one-half  -per  cent,  of  alcohol ? "  ''I 
think  a  fair  proportion  of  them  would."  "Of  men 
generally?"  "Yes,  sir;  if  they  would  take  a  fairly 
large  quantity."  "  What  do  you  say  as  to  the  two  and 
one-half  per  cent,  beverages  producing  the  second  eflfect  , 
of  intoxication  on  the  ordinary  man?"  "I  think  it 
would  produce  that  effect."  "On  all  who  use  it?" 
"Nearly  all."     The  court  must  have  found,  under  the 
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forgoing  evidence,  that  the  liquors  were  not  intoxi- 
cating. This  finding  has  the  force  and  effect  of  a 
Terdict  of  a  jnry,  and  cannot  be  disturbed  if  more  than 
one  conclusion  can  be  fairly  drawn  from  the  evidence. 
Conceding  the  competency  of  the  evidence  as  to  the 
intoxicating  character  of  the  liquor,  if  the  question  to 
be  determined  rested  alone  on  such  evidence,  we  are 
disi)osed  to  think,  under  the  settled  rule  prevailing  in 
this  court,  it  would  be  doubtful  whether  we  could 
disturb  such  finding.  We  do  not  feel  called  on  to 
determine  such  question.  The  statute  provides  that 
the  words  *' intoxicating  liquors,"  as  used  therein, 
''shall  be  construed  to  mean  alcohol,  wine,  beer,  spirit- 
uous, vinous  and  malt  liquors,  and  all  intoxicating 
liquors  whatever."  Alcohol  is  therefore  an  intoxicating 
liquor,  regardless  of  the  fact  that  the  quantity  drank  at 
any  one  time  would  not  have  that  effect.  It  is  immate- 
riaJ,  in  a  statutory  sense,  what  effect  alcohol  may  have 
on  the  human  system;  it  is  an  intoxicating  liquor. 
However  much  it  may  be  diluted,  it  must  remain  an 
intoxicant  when  used. as  a  beverage.  That  is  to  say,  the 
statute  provides  that  alcohol  is  an  intoxicant  whenever 
and  however  used  as  a  beverage  ;  and  no  matter  how  it 
may  be  diluted  or  disguised,  it  so  remains,  simply 
because  the  statute  so  declares.  The  liquor  in  question 
contained  alcohol,  and  therefore  it,  as  a  matter  of  law, 
was  intoxicating.  State  v.  Yager^  72  Iowa,  421, 
supports  this  view.  It  therefore  foil  o  ws  that  the  court 
erred  in  finding  as  it  did,  and  in  rendering  judgment 
for  the  defendant. 

Reversed. 

Robinson,  J.,  assents  to  the  conclusion  reached, 
but  does  not  agree  to  all  the  grounds  upon  which  it  is 
based. 


246  SUPREME  COURT  OF  IOWA, 

The  Blair  Town  Lot  &  Land  Co.  t.  Hillis. 


76  240| 
9t  260 
91    606 


The  Blair  Town  Lot  &  Land  Company  v.  Hillis. 

1.  Payment :    APPLICATION  :   contract  for  sale  of  land  :    strict 
FORECLOSURE.    One  S.  held  contracts  from  plaintiff  for  the  pur* 
chase  of  five  lots.    Defendant  held  like  contracts  for  the  purchase 
of  six  lots  in  the  same  town.    The  contracts  all  provided  for  a  strict 
foreclosure   upon  default  in  payment  for  the  lots.    Afterwards 
defendant  obtained  an  extension  of  time  for  the  payment  on  aU  the 
above-mentioned  contracts.    How  he  became  liable  on  the  con- 
tracts to  S.  does  not  appear,  but  his  contract  for  an  extension, 
recognized   his   liability  thereon.     He  failed,  however,  to  pay 
within  the  extended  time,  but  afterwards  paid  enough  to  satisfy 
the  balance  on  the  six  lots  purchased  by  him,  but  not  enough 
to  satisfy  the    balance  on   all  the  lots.    No  application  of  this 
last  payment  was  made  by  defendant,  and  none  lA  shown  to  have 
been  made  by  plaintiff,  except  such  as  may  be  inferred  from  the 
fact  that  some  nine  months  afterwards  plaintiff  made  an  indorse- 
ment on  each  of  the  eleven  contracts,  declaring  them,  and  all 
rights  of  the  purchasers  under  them,  forfeited,  and  inslBted  on  a 
strict  foreclosure  of  all  of  them.    Held  that  plaintiff  could  not 
insist  upon  a  strict  foreclosure  without  showing  that  it  was  diligent 
to  exercise  its  right ;  and,  in  the  absence  of  any  satisfactory  proof 
that  it  divided  the  last  payment  and  applied  it  equally,  when  made, 
on  all  the  contracts,  the  law  would  apply  it  on  the  contracts  for 
the  six  lots  originally  purchased  by  defendant ;  and,  since  it  ^7a9 
sufficient  to  pay  the  balance  due  thereon,  and  was  paid  before  any 
forfeiture  was  declared,  defendant's  equitable  title  to  those  lota 
was  good  as  against  the  legal  title  still  held  by  plaintiff.    (  Compare 
Iowa  R.  R,  Land  Co.  v.  Michel,  41  Iowa,  402.) 

2.  Evidence:  instructions:  errors  without  prejudice.  Errors 
in  admitting  evidence  and  in  giving  instructions  are  no  ground  for 
reversal  where  it  is  plain  that  the  verdict  could  not  lawfully  have 
been  different  had  the  improper  evidence  not  been  admitted  nor 
the  erroneous  instructions  given. 

Appeal  from  Harrison  District  Court — Hon.  C.   II. 

Lewis,  Judge. 

Filed,  December  20, 1888. 

This  is  an  action  to  recover  the  possession  of  certain 
lots  in  the  town  of  Dunlap,  upon  the  ground  that  the 
plaintiff  is  the  owner  thereof.    It  is  conceded  that  the 
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egal  title  is  in  the  plaintiff,  bnt  the  defendant  claims 
that  he  is  the  equitable  owner  of  part  of  the  lots,  by 
purchase  from  the  plaintiff,  and  full  payment  therefor. 
He  disclaims  having  the  possession  of  or  any  interest  in 
the  other  lots.  There  was  a  trial  by  jury,  and  a  verdict 
that  the  defendant  was  entitled  to  the  possession  of  the 
lots  claimed  by  him      Plaintiff  appeals. 

N.  D.  ParkhurH  and  E.  8.  Bailey^  for  appellant 

L,  J.  Birdseye  and  8.  H.  Cochran^  for  api)ellee. 

RoTiiROCK,  J. — I.  It  appears  from  the  evidence 
that  on  the  twenty-sixth  day  of  January,  1880,  one 
1.  patxkkt:  Scholfield  entered  into  a  written  contract 
SS^t  fSr  with  plaintiff  for  the  purchase  of  five  lots  in 
Siotfo^^'  Dunlap  f or  the  sum  of  $825.  Of  this  sum, 
ciowiTe.  1206  was  paid  at  the  time  of  the  purchase, 
and  the  balance  was  to  be  paid  in  three  equal  annual 
payments,  with  interest.  In  June,  1884,  this  contract  was 
assigned,  in  writing,  to  one  Stanley.  No  other  written 
assignment  appears  to  have  been  made  at  any  time. 
After  the  date  of  this  contract  the  defendant  entered 
into  five  separate  written  contracts  with  the  plaintiff  for 
the  purchase  of  five  lots,  and  he  took  an  assignment  of  . 
a  written  contract  for  one  lot  from  one  Jones.  The  con- 
sideration for  all  these  lots  was  $720,  but  the  terms  of 
sale  and  credit  given  do  not  appear.  Payments  were 
made,  however,  from  time  to  time,  and  on  the  eighteenth 
day  of  December,  1885,  the  defendant  executedto  plain- 
tiff the  following  written  instrument:  '* Contract  No. 
7,362,  7,878-80,  8,847,  and  10,006-7.  Dunlap,  Iowa, 
December  18,  1886.  To  the  Blair  Town  Lot  and  Land 
Co.^  Cedar  JRapids^  la.:  I  hereby  request  that  the 
amount  of  $864.60  (  E.  &  O.  E.)  due  and  unpaid  Novem- 
ber 28,  1886,  on  my  contracts  with  your  company  for 
the  purchase  of  lots  6,  7,  8,  9,  and  10,  block  62,  and  lots 
3,  4,  and  6,  block  63,  and  lots  1,  2,  and  3,  block  6, 
Dunlap,  be  extended  to  July  1,  1886,  at  which  time 
( time  being  the  essence  of  the  agreement )  I  promise  to 
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promptly  pay  said  sum,  with  interest  at  ten  per  cent« 
per  annam  on  same.  I  expressly  agree  that  all  the  con« 
ditions  of  the  said  contracts  shall  be  and  remain  in  full 
force  and  effect  nntil  said  contracts  shall  be  fully  com- 
pleted and  ended  by  payment  in  full  or  otherwise. 
[Signed]  R.  B.  Hillis,  Purchaser."  After  this  instru- 
ment  was  executed,  and  on  the  sixth  day  of  November^ 
1886,  the  defendant  paid  to  the  plaintiff  the  sum  of  $150. 
No  further  payments  were  made,  and  on  the  twelfth  day 
of  August,  1887,  the  plaintiff,  by  indorsement  upon  all 
of  said  contracts,  declared  a  forfeiture  of  all  of  them, 
and  a  forfeiture  of  all  the  rights  and  interests  derived 
therefrom  by  the  several  purchasers.  It  appears  to  be 
conceded  that  the  amount  paid  by  the  plaintiff  would 
have  been  sufficient  to  make  full  payment  for  all  of  the 
lots  claimed  by  him,  but  not  sufficient  to  pay  for  the 
lots  purchased  by  Scholfield,  and  assigned  to  Stanley* 
The  question  presented  to  the  court  and  jury  was  as  to 
the  right  of  the  parties  on  the  application  of  the  pay* 
ments.  If  the  payments  made  by  the  defendant  should 
be  applied  on  the  lots  other  than  those  purchased  by  the 
Stanley  contract,  the  verdict  of  the  jury  is  correct.  But 
if  the  plaintiff  made  application  of  the  payment  of  the 
$150  to  the  whole  debt  generally,  or  to  the  Stanley  lots, 
then  it  appears  to  be  conceded  that  the  right  of  forfeit- 
ure existed,  and  the  defendant  has  no  right  in  any  of 
the  lots.  The  court  instructed  the  jury  that  the  defend- 
ant was  liable  on  the  Stanley  contract.  This  instruction 
was  based  upon  the  idea  that  he  had  bound  himself  to 
pay  the  Stanley  contract  by  the  contiact  of  extension  of 
time  of  payment.  There  can  be  no  just  complaint  of 
this  part  of  the  charge  to  the  jury.  The  liability  ia 
plainly  set  forth  in  the  contract  extending  the  payment. 
It  appears  that  the  sum  of  two  hundred  dollars  was  paid 
to  the  plaintiff '  s  agent  at  Dunlap  on  the  seventeenth 
day  of  November,  1885.  The  receipt  given  by  the  agent 
recited  that  the  payment  was  ''on  account  of  several 
lots.,  town  of  Dunlap,  Iowa."  This  wa^  a  payment  on 
the  lots  now  claimed  by  defendant.  It  could  not  have 
been  made  upon  the  Stanley  contract,  because  there  is 
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no  evidence  that  the  defendant  was  then  nnder  any  obli- 
gation to  pay  oat  the  Stanley  contract.  Another  pay- 
ment of  $150  was  made  on  the  first  day  of  November, 
1886,  for  which  a  like  receipt  was  given.  There  is  no 
evidence  that  the  defendant  gave  any  express  direction 
that  this  last  payment  should  be  applied  npon  the  lots 
which  he  now  claims ;  and  there  is  no  evidence  that  the 
plaintiff  indorsed  the  payment  on  all  the  contracts  in 
controversy,  or  rather  divided  it,  and  indorsed  it  on  all 
the  contracts  pro  rata.  The  claim  is  made  that  it  was 
applied  to  all  the  contracts  ( as  we  suppose )  from  the 
fact  that  the  plaintiff  declared  a  forfeiture  upon  all  of 
them. 

The  pivotal  question  in  the  case  is,  should  the  last 
payment  be  applied  to  the  lots  other  than  those  described 
in  the  Stanley  contract?  If  it  should,  the  verdict  and 
judgment  are  right.  There  is  no  real  dispute  or  conflict 
in  the  evidence,  and,  indeed,  the  question  is  more  one  of 
law  than  of  fact.  The  defendant  did  not  direct  what 
application  should  be  made  of  the  payment.  In 
such  case  it  was  the  right  of  the  plaintiff  to  make  the 
application.  In  Whiting  v.  Eichelherger^  16  Iowa,  422, 
it  was  held  that  when  moneys  are  paid  by  a  debtor  to  a 
creditor  holding  several  demands  against  him,  he  may 
direct  the  application  of  the  same.  If  he  fails  to  make 
such  direction,  the  creditor  may  make  the  application  ; 
and^  if  he  fails,  the  law  will  make  a  fair  and  just  appli- 
cation. 

It  is  claimed  by  appellant's  counsel  that  the  court 
erred  in  permitting  the  defendant  to  testify  that  it  was 

his  intention  that  the  payment  should  be 
'  insBiiQ^ms :  applied  upon  his  own  contracts,  and  not  on 
£5ej».      the    Stanley   contract;   and  complaint   is 
made  of  an  instruction  to  the  effect  that  if  at 
the  time  the  payment  was  made  it  was  understood  how 
it  should  be  applied,  then  it  should  be  applied  as  nnder- 
stood.    This  instruction  was  not  correct,  because  there 
was  no  evidence  that  the  plaintiff's  agent  knew  any- 
thing of  the  application  intended  by  the  defendant.  But 
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the  admission  of  the  evidence  of  the  defendant's  inten- 
tion not  communicated  to  the  plaintiff,  and  that  part  of 
the  charge  above  referred  to,  was  without  prejudice  to 
the  plaintiff.  We  say  this  because  in  our  opinion  the 
jury  upon  the  undisputed  facts  could  have  found  no 
other  verdict  than  that  they  did  find. 

The  court  instructed  the  jury  that  "  if  neither  party, 
directed  the  application  of  the  payments,  and  there  was 
no  understanding  as  to  where  and  how  they  should  be 
applied,  then  the  law  would  apply  them,  and  the  proper 
application  would  be  to  the  contracts  originally  entei*ed 
into  by  the  defendants.    The  fact  is  undisputed  that 
there  was  no  evidence  that  the  plaintiff  made  the  appli- 
cation of  payment  at  the  time.     There  is  no  showing  of 
such  application  at  any  other  time,  excepting  the  infer- 
ence from  the  forfeiture  of  the  contracts.     The  plain- 
tiff is  insisting  on  the  strict  right  of  forfeiture.   It  should 
be  diligent  to  exercise  its  right.    In  the  case  of  Iowa  li. 
H.  Land  Co.  v.  Mickel^  41  Iowa,  402,  a  forfeiture  of  a 
contract  in  all  respects  like  those  in  the  case  at  bar  was 
upheld.     But  the  plaintiff  in  that  case  was  prompt  to 
exercise  its  right.     In  that  case  there  were   ^'previous 
transactions"      between    the    parties,    which   plainly 
indicated  that  they  intended,  when  they  entered   into 
the   contract,   to  abide  by  it  only  upon  the  strictest 
compliance  with   its  terms.     In  the  case  at  bar   the 
plaintiff   demands   its    right   to  forfeit    all    of    these 
contracts,  and  keep  all  of  the  money  it  has  received 
upon  them, — which  is  no  inconsiderable  sum, — and  by 
this   suit  put  the  defendant  out  of   possession.      To 
authorize  it  to  insist  on  a  forfeiture  it  should  have 
brought  all  these  contracts  into  courts  and  showed  by 
proper  indorsements  thereon  that  it  had  so  applied  this 
payment  at  the  time  it  was  made  as  to  leave  at  least 
some  small  balance  due  on  all  of  them.    It  made  no 
such  showing.     If  it  demands  strict  performance  or  for- 
feiture it  should  show  that  it  was  prompt  to  avail  itself 
of  the  right  to  make  the  application  of  the  payment, 
which  it  now  demands  shall  be  made.     In  our  opinion 
the  court  would  not  have  erred  if  it  had  charged  the 
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jnry  that  no  application  of  payment  had  been  made 
by  either  i>arty,  and  that  it  should  be  made  to  the 
older  indebtedness  or  to  the  defendant's  contracts  of  pnr* 
chase,  rather  than  to  those  he  had  assamed  by  the  con- 
tract of  extension  of  payment,  and  for  which  he  was 
liable  in  no  other  way. 

Affirmed. 


Andrew  v.  Concannon  et  al. 

1.  Express  Trust  in  Land :  sviDKNCE  TO  ESTABLISH.  In  thia  action 
plaintiff  and  intervenora  songht  to  show  that  defendant  had  an 
eqfoitable  intereet  in  the  land  in  question,  and  that  his  co-defendanto 
held  the  legal  title  for  him,  and  that  this  was  done  for  the  purpose 
of  delaying  and  defrauding  defendant's  creditors,  but  held  that  the 
eTidence,  which  was  all  parol  (see  opinion),  tended  only  to  estab- 
lish an  express  trust,  if  anything,  and  that,  under  section  1934  of 
the  Code,  it  could  not  be  considered  for  that  purpose. 

3.  Appeal:  fbom  BumiNa  wrrHOur  judombnt.  An  appeal  does  not 
lie  from  a  finding  by  a  court  on  which  no  judgment  is  entered. 

Appeal  from  Audvbon  District  Court. — Hon.  A.    B. 

Thornell,  Judge. 

Filed,  December  20,  1888. 

The  facts  are  stated  in  the  opinion, 

F.  L.  BoyrUon  and  Nashy  Phelps  &  Oreen^  for 
appellants. 

H,  F.  Andrews  and  Willard  &  WiUardj  for 
appellees. 

Seevers,  C  J. — The  plaintiff  and  interveners  are 
judgment  creditors  of  the  defendant  Concannon,  and 
the  appellants  are  the  holders  of  the  legal  title  to  certain 
real  estate  which  the  plaintiff  and  intervenors  claim  in 
equity  belongs  to  Concannon,  or  in  which  he  has  an 
interest ;  and  they  substantially  unite  in  this  action, 
and  seek  to  subject  said  real  estate  to  the  payment  of 
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their  judgments.  The  court  found  that  the  land  in 
equity  betonged  to  Concannon,  but  that  he  was  indebted 
to  the  appellants  therefor.  The  court  also  found  that 
the  plaintiff  and  intervenors  were  entitled  to  liens  on 
the  land  for  the  amount  due  them  on  their  respective 
judgments,  and  entered  judgment  accordingly.  The 
court  further  found  that  Concannon  was  indebted  to  the 
appellants  on  certain  chattel  mortgages,  or  the  indebt- 
edness secured  thereby,  but  no  judgment  was  rendered 
therefor,  and  no  appeal  has  been  taken  from  the  finding, 
conceding  that  one  could  be  taken.  The  pleadings  are 
quite  lengthy,  and  it  is  not  deemed  necessary  to  set  them 
out.  Substantially,  the  plaintiff  and  intervenors  base 
their  right  to  the  relief  asked  on  three  grounds,  which 
may  be  sufliciently  stated  as  follows :  F^trsL  That 
Concannon  purchased  the  land,  or  the  appellants  did  so 
for  him,  and  took  the  title  in  the  name  of  the  latter ; 
and  that  it  was  agreed  between  the  parties  that  the 
appellants  would  convey  the  land  to  Concannon  when  he 
paid  the  agreed  price  therefor.  Second.  That  the 
appellants  agreed  to  sell  the  land  to  Concannon  for  a 
named  price.  Third.  That  the  arrangement  or  con- 
tract entered  into  between  Concannon  and  the  appellants 
in  relation  to  the  land  was  made  for  the  purpose  of 
hindering  and  delaying  the  creditors  of  the  former. 

The  evidence  in  relation  to  the  claimed  contract  for 
the  land  is  brief,  and,  except  in  a  single  particular,  is 
not  materially  conflicting.  The  greater  part  of  the 
evidence  relates  to  certain  chattel  mortgages  executed 
by  Concannon  to  the  appellants ;  the  contention  between 
the  parties  being  whether  there  was  any  consideration 
therefor  independent  of  the  purchase  price  of  the  land, 
and  whether  there  was  or  was  not  any  such  considera- 
tion, and  what  amount  was  due  upon  the  indebtedness 
so  secured.  For  reasons  hereafter  stated,  we  are  not 
required  to  determine  such  question,  and  therefore 
shall  only  refer  to  eviden  ce  bearing  upon  the  land  trans- 
action. It  is  conceded,  or  at  least  not  controverted^ 
that  the  land  was  purchased  and  conveyed  to  appellants, 
and  they  paid  the  entire  purchase  price  or  consideration 
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therefor.  This  was  in  1880.  It  is  also  true  that  Con- 
cannon  was  what  is  termed  a  ^' squatter"  on  the  land, 
at  the  time  and  prior  to  sach  purchase ;  that  is,  he  was 
in  x)08session,  using  and  controlling  it  as  his  own,  but  it 
in  fact  belonged  to  other  persons.  There  were  one 
hundred  and  sixty  acres  or  a  fraction  more,  and  Con- 
cannon  purchased  and  paid  for  forty  acres  thereof,  and 
the  same  was  conveyed  to  him.  There  is  no  controversy 
in  this  action  about  this  forty.  Concannon  desired 
to  purchase  the  resid  ue,  and  testifies  that  he  did  so  of 
Fiscas,  who  was  agent  for  the  owner,  and  that  Payne 
gave  him  a  check  to  pay  for  it ;  but,  something  being 
wrong  about  the  check,  he  returned  it,  and  then  he  and 
one  of  the  appellants  went  together,  and  the  money  for 
the  land  in  controversy  was  paid  by  the  appellants. 
Concannon  further  testifies :  '^The  contract  was  that  I 
bought  the  land.  I  said  before,  T  bought  it  and  I  paid 
it  It  must  have  been  so,  because  I  bought  the  land 
myself,  and  he  was  to  pay  for  it,  and  I  was  to  give  him 
ten  per  cent,  interest  on  it.  I  didn '  t  buy  the  land  of  Mr. 
Payne  at  ten  dollars  per  acre  ;  I  did  not  rent  it  of  him 
for  one  dollar  an  acre  and  pay  taxes.  I  admit  he  paid 
for  the  land.  I  was  to  pay  him  ten  per  cent,  interest  on 
it."  Concannon  further  testifies,  in  answer  to  questions 
asked  him,  as  follows:  ^'What  arrangement  did  you 
have  with  Mr.  Payne  about  buying  it  ?  Nothing  at  all, 
only  I  was  to  pay  him  interest  on  it.  What  did  he  say 
about  you  could  have  the  land  t  He  told  me  I  could 
have  it  at  ten  per  cent,  interest  on  it,  and  paying  the 
tax."  Conceding  this  evidence  to  be  true,  and  that 
there  was  a  contract  or  arrangement,  as  testified  to  by 
Concannon,  it  is  undoubtedly  true  that  such  arrange- 
ment was  made  prior  to  the  payment  for  the  land  and 
the  delivery  of  the  conveyance,  or  jyossibly  fit  the  same 
time.  There  is  no  evidence  tending  to  show  that  there 
was  any  contract  or  arrangement  made  subsequent  to 
the  time  above  stated. 

I.     The  evidence  of  Concannon  tends  to  establish 
an  express  trust,  but  this  cannot  be   done  by  parol. 
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1.  BxPBBw  ^^^^  ^  ^^^^  must  be  evidenced  in  the  same 
e^^^'  manner  as  conveyances  of  real  estate.  Code, 
•  estabiiah.  gg^.  1984.  As  this  was  not  done,  the  trust 
cannot  be  regarded  as  having  been  established,  and 
therefore  cannot  be  enforced.  This  seems  so  clear  as  to 
leave  no  room  for  controversy. 

II.  Has  a  valid  sale  or  arrangement  to  sell  the  land 
been  established  1  There  are  grave  doubts  whether  the 
evidence  of  Concannon,  if  there  was  nothing  contradic- 
tory thereto,  does  so.  One  of  the  appellants  testifies  as 
follows :  ''I  bought  the  lands  in  controversy,  and  the 
deeds  were  taken  in  the  names  of  myself  and  brother. 
We  never  sold  the  same.  When  I  purchased  this  land 
on  behalf  of  myself  and  brother,  Concannon  was  with 
me.  It  happened  in  this  way :  In  the  year  1880,  Con- 
cannon  asked  me  and  my  brother  to  purchase  the  land 
for  him,  and  lend  him  tiie  money  to  pay  for  it.  This 
we  declined  to  do,  but  we  told  him  that  we  woilld  pur- 
chase it  for  ourselves,  and  let  him  occupy  it  as  a  tenant, 
at  a  rent  which  would  equal  ten  per  cent,  on  the  pur- 
chase money,  he  paying  taxes.  We  also  told  him,  if 
ever  he  was'  in  a  position  to  purchase  the  land,  we 
would  sell  it  to  him  for  the  same  sum  that  we  should 
give  for  if  The  evidence  of  the  other  appellant  is 
corroborative  of  the  foregoing.  The  only  material 
difference  between  the  foregoing  evidence  and  that  of 
Concannon  is  whether  the  latter  occupied  the  premises 
as  a  renter,  for  it  is  immaterial  who  actually  bargained 
for  the  land.  The  evidence  of  the  appellants  relates  to  a 
time  anterior  to  the  purchase,  and  tends  to  establish  a 
trust,  if  anything.  Clearly  it  does  not  establish  a  sale, 
much  less  one  that  can  be  enforced,  for  no  part  of  the 
purchase  money  was  paid  by  Concannon,  nor  was  pos- 
session taken  under  the  contract.  The  latter  simply 
remained  in  possession.  The  evidence  does  not  as  a 
whole,  as  we  think,  establish  a  sale  or  agreement  to  sell, 
but  an  express  trust,  if  anything,  and  for  this  purpose 
the  evidence  is  incompetent. 

III.  The  judgments  under  which  the  plaintiff  and 
inten^enors   claim   were  not  recovered  until  after  the 
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land  was  purchased,  and  there  is  no  evidence  tending 
to  show  that  they  were  creditors  of  Concannon  at  that 
time,  and  certainly  there  is  no  evidence  tending  to  show 
that  the  transaction  in  relation  to  the  land  was  entered 
into  for  the  purpose  of  hindering  or  delaying  subse- 
quent creditors ;  nor  do  we  think  there  was  any  such 
intent  as  to  existing  creditors. 

IV.     It  is  insisted,  as  we    understand,   that   the 
appeal  should  be  dismissed,  or  appellants  denied  relief 
2.  appxal  :        ^^  ^^^^  court,  becausc  it  is  said  the  appeal 
'Sittout  jSS^  ^®  ^^*  ^^^  ^he  whole  judgment.    It  is  true 
"*^^-  there  was  no  appeal  from  the  finding  of  the 

court  as  to  the  amount  due  on  the  chattel  mortgages, 
but,  as  no  judgment  was  rendered  for  such  amount,  we 
are  at  a  loss  to  know  how  an  appeal  could  be  taken. 
Such  finding  is  not  a  final  order,  and,  unless  followed 
by  a  judgment  or  something  equivalent  thereto,  an 
appeal  therefrom  could  not  be  taken ;  but,  if  it  could, 
the  appellants  had  the  right  to  appeal  from  a  distinct 
and  specified  portion  of  the  judgment.  It  is  also  insisted 
that  the  appellants  are  not  entitled  to  a  trial  anew  in 
this  court,  but  we  think  differently.  The  judgment  of 
the  district  court  must  be  reversed,  and  appellants  are 
entitled  to  a  decree  in  this  court,  if  they  so  elect. 

Reversed. 


BlOHABDSOK  v.    BlINKIBON. 

1.  Appeal:  practice:  bill  of  bzcbptions  madb  immatbrial. 
Where  appeUee  files  an  additional  abstract  setting  out  evidence 
which  he  claims  the  appeUant  om  itted  from  his  abstract,  it  wiU  be 
presumed,  in  the  absence  of  a  denial  by  appeUee,  that  both  abstracts 
together  contain  aU  the  evidence,  and  a  motion  by  appellee  to 
strike  the  bill  of  exceptions  from  the  files  because  it  was  filed  too 
late  in  the  trial  court  will  be  overruled. 

C.  Voluntary  Payment:  of  another's  debt:  rbooyebt.  Oiie 
who,  as  a  mere  volunteer,  pays  another^s  d  ebt  cannot  recover  from 
him  the  amount  so  paid. 
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Appeal  from  Harrison  District  Covrt. — Hon.   C.   H. 

Lewis,  Jndge. 

x^iLED,  Deoember  20,  1888. 

Action  to  recover  for  money  alleged  to  have  been 
loaned,  and  for  the  value  of  personal  property  alleged 
to  have  been  taken  and  used  by  defendant.  There  was 
a  verdict  and  judgment  for  plaintiff,  and  defendant 
.  appeals. 

8.  H.  Cochran^  for  appellant. 

H.  H.  RoadifeVy  for  appellee. 

Robinson,  J. — I.  The  appellee  has  filed  a  motion 
to  strike  from  the  records  the  bill  of  exceptions  filed  by 

defendant,   on  the  ground  that  it  was  not 
*  praouoe*:  bill  filed  in  the  district  court  within  the  time 

of  6XC6ptlOn8 

madetmma-  limited  by  the  agreement  of  parties. 
Appellee  has  filed  an  additional  abstract,  in 
which  he  sets  out  evidence  alleged  to  have  been  omitted 
from  api)ellant's  abstract.  It  is  not  denied  that  all  the 
evidence  introduced  on  the  trial  is  now  before  this  court 
in  the  two  abstracts  submitted.  Under  these  circum- 
stances, the  motion  to  strike  must  be  overruled.  Con- 
ner s  V.  Burlington^  C.  R.  &  ^.  Ry.  Co.^  74  Iowa,  383. 
II.  The  plaintiff  sought  to  recover  of  defendant 
the  sum  of  $910.  The  defendant  pleaded  a  counter- 
claim. The  jury  found  that  plaintiff  was  entitled  to  a 
credit  of  $485  for  the  property  taken  by  defendant ;  and 
that  the  latter  was  entitled  to  a  credit  of  $226.60  on 
account  of  items  set\ip  in  his  counter-claim.  A  verdict 
was  returned  in  favor  of  plaintiff  for  $269.60,  and  judg- 
ment was  rendered  for  that  amount.  Appellant  com- 
plains of  the  disallowance  of  his  claim  for  $468.10  paid 
upon  a  judgment  for  which  he  insists  plaintiff  was  liable. 
It  appears  that  defendant  had  a  mortgage  on  a  pair  of 
mules,  and  that  he  put  the  mules  into  the  posses«sion  of 
his  son,  John  C.  Blinkiron.     Plaintiff's  wife  brought 
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an  action  against  the  son  for  these  mules,  and  recovered 
a  judgment  against  him,  and  the  $468.10  in  controversy 
was  paid  in  satisfaction  of  that  judgment.  Defendant 
claims  that  he  had  obtained  the  mules  through  a 
mortgage  given  by  plaintiff ;  that,  while  John  C. 
Blinkiron  was  the  nominal  defendant,  plaintiflF  was  the 
real  defendant,  and  verbally  agreed  with  defendant  in 
this  case  that,  if  he  would  go  on  his  bond  and  furnish 
the  money,  he  (Richardson)  would  make  it  good.  The 
record  of  the  case  shows  that  judgment  was  rendered 
against  J.  C.  Blinkiron  alone.  The  bond  referred  to  by 
defendant  is  not  shown.  Plaintiff  denies  that  he  was  a 
party  to,  or  had  any  interest  in,  that  action,  and  denies 
that  he  ever  authorized  defendant  to  pay  the  judgment 
thereon,  and  denies  that  he  ever  agreed  to  make  good 
the  amount  so  paid.  It  was  for  the  jury  to  weigh 
their  conHicting  evidence,  and  decide  as  to  the  truth  of 
the  matter.  Evidently  the  verdict  cannot  be  disturbed 
for  want  of  evidence. 

III.  Appellant   complains  of  the  refusal  of  the 
court  to  give  two  instructions  asked  by  him.    The  first 

one  so  asked  and  refused  was  given,  in 
r^imntr\t  substance,  in  the  charge  to  the  jury.  The 
£bt :  raeoy-  sccoud  iustructiou  ref  uscd  was  as  follows : 
''  If  Luke  Richardson  was  the  real  party  in 
interest  in  the  case  wherein  the  $468.10  was  paid,  and 
defendant  paid  said  judgment,  then  defendant  is  entitled 
to  the  amount  so  paid,  regardless  of  any  agreement  on 
plaintiff's  part  to  i)ay  it."  There  was  nothing  in  this 
case  which  made  that  instruction  a  proper  one.  Defend- 
ant testified  that  he  had  never  taken  from  his  son  any 
assignment  of  his  claim  against  the  plaintiff ;  hence,  if 
the  plaintiff  had  never  authorized  the  payment,  nor 
agreed  to  reimburse  the  defendant  for  it,  there  was  no 
obligation,  expressed  or  implied,  on  the  part  of  plain- 
tiff, to  pay  anything  on  account  of  it ;  for  in  that  case 
defendant  was  a  mere  volunteer,  who  paid  his  money 
without  right  to  demand  repayment. 

IV.  Appellant  complains  of  portions  of  the  charge 
Vol.  76—17 
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given  by  the  court,  and  of  special  interrogatories  sab- 
mitted  to  the  jury.  The  questions  thus  raised  are  not 
of  sufficient  importance  to  justify  an  extended  mention 
of  them.  It  is  sufficient  for  us  to  say  that,  in  our 
opinion,  the  jury  were  fairly  instructed  in  regard  to  the 
issues,  and  that  the  interrogatories  submitted  were 
proper.    The  judgment  of  the  district  court  is 

Affirmed. 


TUENBB  V.  YOUNKER  Ct  ol. 
1.      Costs:     8ECURITT    FOB:    AMOUNT:     DISORBTION   OF  COURT.     The 

amount  of  security  for  costs  to  be  required  of  a  non-resident  plain- 
tiff is  largely  in  the  discretion  of  the  trial  court,  which  does  not 
appear  to  have  been  abused  in  this  case. 

2.  Pleading :  dbfbotivb  trrification  :  effect.  A  defect  in  the 
verification  of  a  petition  in  attachment  is  waived  by  answering 
and  going  to  trial.  It  is  no  ground  for  a  motion  in  arrest  of 
judgment. 

8.  Attachment:  notiob  of  owNEBsmp  bt  tried  party  :  notice  : 
SEEVIOE.  The  notice  of  ownership  required  by  chapter  45,  Laws 
of  1884,  to  be  given  to  an  officer  by  any  person  claiming  property 
which  has  been  seized  under  an  attachment,  is  sufficient  if  the 
officer  in  fact  reoeives  it  in  due  time,  as  no  particular  manner  of 
service  is  required. 

4.      :  WBONOFUL  DETENTION   OF  PROFEBTT :   DAMAOBS.     Fof   the 

detention  of  property  wrongfully  seised  under  an  attachinent 
against  another,  the  owner's  measure  of  damages  is  the  value 
of  the  use  of  the  property  while  detained.  ( Cook  v.  Hamilton, 
67  Iowa,  894,  followed,) 

6.  Eridenoe :  of  fbaud  :  what  sufficient.  Fraud  is  established 
by  the  proof  of  ciroumstanoes  which  lead  naturally  and  fairly, 
though  not  irresistibly,  to  the  conclusion  of  fraud,  and  which  ate 
inoonsisteat  with  any  other  reasonable  or  probable  theory ;  and 
the  instructioii  in  this  case  (  see  opinion)  is  erroneous  in  requiring 
that  the  circumstances  be  such  as  to  prove  fraud  to  a  moral  cer- 
tainty. 

Appeal  from  Lee  District  Court. — Hon.  J.  M.  Casbt, 

Judge. 

Filed,  December  20,  1888. 
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Action  for  the  recovery  of  specific  personal  prop- 
erty. Plaintiff  claimed  to  have  purchased  the  property 
from  James  S.  Lewis.  Defendant  Hardin  is  marshal  of ' 
the  city  of  Keokuk.  He  seized  the  property  under  a 
writ  of  attachment  issued  by  the  superior  court  of 
Keokuk  in  an  action  in  which  defendant  Younker  was 
plaintiff  and  said  Lewis  defendant.  Defendants,  in 
their  answer,  denied  that  plaintiff  was  the  owner  of  the 
property,  or  that  he  had  it  in  possession  at  the  time  of 
the  seizure.  They  also  alleged  that  the  sale  by  Lewis 
to  plaintiff,  if  one  was  in  fact  made,  was  fraudulent  and 
void  as  against  creditors.  The  jury  found  that  plaintiff 
was  entitled  to  the  possession  of  the  property,  that  its 
value  was  ninety  dollars,  and  that  he  had  sustained 
damages  in  the  sum  of  seventy  dollars  in  consequence  of 
its  detention ;  and,  in  accordance  with  his  election  to 
take  a  money  judgment  for  the  whole  of  the  property, 
the  court  entered  judgment  for  one  hundred  and  sixty 
dollars,  and  defendants  appeal. 

/.  P.  Homishy  J.  F.  Smith  and  Oraig^  McOrary  <fe 
Oraig^  for  appellants. 

Anderson  A  Davis j  for  appellee. 

Rbsd,  J. — L  Plaintiff,  being  a  non-resident  of  the 
state,    was    required   to  give  security  for  costs.    By 

agreement  of  parties  he  was  permitted  to 

*  Hj  for :     '  deposit  a  sum  of  money  with  the  clerk  in 

mtionof      lieu    of   a   bond.    Afterwards    defendants 

moved  the  district  court  to  require  him  to 
give  additional  security,  alleging  that  the  amount  of 
money  deposited  was  inadequate  security  for  the  costs 
likely  to  accrue  in  the  case.  The  court  overruled  the 
motion,  and  that  ruling  is  assigned  as  error.  The  ques- 
tion raised  by  the  motion  was  addressed  largely  to  the 
discretion  of  the  court,  and  we  deem  it  sufficient  to  say 
that  it  does  not  appear  to  us  that  there  was  any 
abuse  of  that  discretion  in  the  action  complained  of. 
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II.  The  petition  purports  to  have  been  sworn  to 
before  a  justice  of  the  peace.     Defendants  moved  the 

court  to  instruct  the  jury  that,  as  there 
••  SSect™ '  ^^^  ^^  evidence  tending  to  show  that  the 
effect!*****"'  pleading  was  properly  verified,  their  ver- 
dict should  be  for  them.  They  also  moved 
in  arrest  of  judgment,  alleging  that  the  person  before 
whom  the  petition  purported  to  be  verified  was  not  a 
justice  of  the  peace.  Both  motions  were  overruled. 
The  rulings  are  correct.  A  question  as  to  the  sufficiency 
of  the  verification  of  a  pleading  cannot  be  made  upon 
the  trial.  By  answering  and  going  to  trial,  defendants 
waived  the  defect,  if  one  existed  ;  and  the  fact  alleged 
do^  not  afford  ground  for  a  motion  in  arrest.  Where 
the  averments  of  fact  in  the  petition  do  not  entitle  the 
plaintiff  to  any  relief,  advantage  may  be  taken  of  the 
defect  by  a  motion  of  that  character ;  but  that  is  the 
only  ground  for  such  motion  recognized  by  the  statute. 
Code,  sees.  2650,  2842. 

III.  On  the  day  following  that  on  which  the  prop- 
erty was  seized,  plaintiff  caused  a  notice  in  writing  to  be 

prepared,   in  which   his  ownership  of  the 

*'  n^oe^?"''  property,  and  the  other  facts  required  by 

tibhd^puty^:  the  Statute,  were  alleged.     This  notice  was 

i^tioe :  Ber-     y^^g^^^  ^s  required  by  law,  and  it  was  left 

at  the  office  of  defendant  Hardin,  to  whom 
it  was  directed,  and  it  afterwards  came  into  his  hands. 
He  thereupon  demanded  of  his  co-defendant,  Younker, 
an  indemnifying  bond,  which  was  given.  On  the  trial, 
defendants  objected  to  the  admission  of  the  notice  in 
evidence,  on  the  ground  that  it  had  not  been  properly 
served ;  but  the  objection  was  overruled.  The  statute 
does  not  prescribe  the  manner  in  which  the  notice  shall 
be  served.  It  provides  simply  that  if,  after  the  levy, 
the  officer  shall  receive  a  notice  in  writing  that  some 
person  other  than  the  one  against  whom  the  writ  runs 
claims  the  property,  he  may  release  it  unless  a  bond  is 
given.  Ch.  46,  Laws  20th  Gen.  Assem.  The  object  of 
the  statute  is  to  afford  the  officer  indemnity  against 
liability  for  the  levy  when  the  title  and  ownershio  of 
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the  property  which  he  is  required  to  seize  is  in  dispute. 
That  object  is  accomplished  by  the  mere  delivery  of  the 
notice  to  him.  The  manner  of  the  delivery  is  imma- 
terial ;  the  only  essential  being  that  the  officer  received 
the  notice. 

IV.  The  court  instructed  the  jury  that  if  plaintiff 
was   entitled  to  the  possession    of   the  property  the 

measure  of  his  damages  for  its  detention 

w  niFfoi       under  the  levy  would  be  the  value  of  the 

deMBtloii  of 

gopeity :  use  of  the  property  during  that  time,  and 
error  is  assigned  on  that  instruction. 
Appellant  relies  on  Hasted  v.  Dodge^  36  N.  W.  Rep. 
462.*  But  on  rehearing,  that  case  was  overruled,  and 
Cook  r.  Hamilton^  67  Iowa,  394,  was  adhered  to.  The 
instruction  is  in  accord  with  the  holding  in  the  latter 
ease. 

V.  On  the  issue  of  fraud  the  court  gave  the  fol- 
lowing instruction :     *' The  burden  of  proving  fraud  is 

upon  the  party  alleging  it.    Fraud  is  not 

*  Slu  "^h2t  to  be  presumed  without  proof.     Yet  fraud, 

sufficient.       jjj^^   ^^y    other   fact,   may  be  proved  by 

proving  circumstances  from  which  the  inference  of 
fraud  is  natural  and  irresistible ;  and  if  such  circum- 
stances are  proven,  and  they  are  of  such  a  character  as 
to  produce  in  the  mind  of  the  jury  a  conviction  of  the 
fact  of  fraud,  then  it  must  be  considered  that  fraud  is 
proven."  The  doctrine  of  this  instruction  is  that  the 
circumstances  relied  on  to  establish  that  the  transaction 
was  fraudulent  must  lead  irresistibly  to  that  conclusion 
or  they  are  not  sufficient.  We  think  it  is  erroneous. 
The  true  doctrine  undoubtedly  is  that  the  circumstances 
relied  on  must  lead  naturally  and  fairly  to  the  conclu- 
sion sought  to  be  established,  and  must  be  inconsistent 
with  any  other  reasonable  or  probable  theory.  But 
the  instruction '  goes  much  further  than  that.  It,  in 
effect,   requires  proof  to  a  moral  certainty.     In  civil 


*fFor  reasons  not  necessary  to  be  stated,  the  court  directed  that 
the  opinion  in  this  case  should  not  be  officially  published.— Reporteb.] 
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actions  the  parties  are  required  to  establish  their  allega- 
tions by  a  preponderance  of  testimony  only.  Under  an 
issne  like  that  in  question  a  prepond  erance  is  attained 
when  the  circumstances  proven  overcome  the  presump- 
tion of  honesty  which  the  law  raises  with  reference  to 
the  transaction,  and  lead  fairly  to  the  conclusion  that  it 
was  entered  into  with  a  dishonest  or  fraudulent  design. 
For  this  error  the  judgment  must  be 

Reversed. 


The  State  v.  Stoey. 

Criminal  Law :  wttkess*  namb  not  on  indictubnt  :  bffbct.  O.  6. 
H.  was  a  witness  before  the  grand  jury  which  found  the  indict- 
ment in  this  case,  and  proper  minutes  of  his  testimony  were  made, 
and  he  signed  his  true  name  to  the  minutes,  but  his  name  was 
endorsed  upon  the  indictment  as  J.  B.  H.  Held  that  if  the  vari- 
anoe  might  be  urged  as  a  ground  for  setting  adde  the  indictment, 
it  was  no  ground  for  excluding  the  evidence  of  the  witness  on  the 
trial.  (Compare  sees.  4298  and  4421  of  the  Ck)de,  and  cases  cited 
in  opinion.) 

Appeal  from   Polk  District   Court — Hok.    Mabous 

Kavanagh,  Jr.,  Judge. 

Filed,  December  20,  1888. 

Defendant  was  indicted,  tried  and  convicted  upon 
a  charge  of  keeping  a  liquor  nuisance,  and  he  api>eals. 

W.  8.  SickmoUy  for  appellant. 

A.  J.  Baker  J  Attorney  General,  for  the  State. 

RoTHRocK,  J. — I.  The  defendant  was  indicted  by 
the  name  of  M.  Story.  When  he  was  arraigned  he 
stated  that  his  true  name  was  Joseph  Story,  and,  under 
the  statute,  the  cause  was  afterwards  prosecuted  against 
him  in  his  true  name.  He  was  jointly  indicted  with 
one  J.  Story.  A  verdict  of  guilty  was  found  against 
both  of  the  parties  charged.    A  motion  for  a  new  trial 
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was  sustained  as  to  J.  Story.  No  further  consideration 
need  therefore  be  given  as  to  the  trial  of  the  case 
against  him.  One  G.  B.  Hamilton  was  called  as  a 
witness  in  behalf  of  the  state.  The  defendant  objected 
to  the  witness  on  the  ground  that  his  name  was  not 
indorsed  on  the  indictment.  The  objection  was  over- 
ruled. The  facts  appear  to  be  that  the  witness  was 
examined  before  the  grand  jury,  and  proper  minutes 
made  of  his  testimony,  and  he  signed  his  true  name  to 
the  minutes.  But  his  name  was  indorsed  on  the  indict- 
ment as  J.  B.  Hamilton.  Section  4293  of  the  Code 
requires  the  name  of  the  witness  to  be  indorsed  on  the 
indictment.  But  by  section  4421,  the  attorney  for  the 
state  may  introduce  any  witness  who  was  examined 
before  the  grand  jury,  and  the  minutes  of  whose  testi- 
mony were  taken  by  clerk  of  the  grand  jury,  and 
presented  with  the  indictment.  An  objection  that  the 
name  of  the  witness  is  not  indorsed  on  the  indictment 
may  be  the  ground  of  a  motion  to  set  aside  the  indict- 
ment, but  it  is  no  reason  for  excluding  the  evidence. 
Slate  t).  Flynn^  42  Iowa,  164 ;  State  t).  Fowter^  62  Iowa, 
103.    The  ruling  of  the  court  was  correct. 

II.  It  is  claimed  that  the  evidence  was  insufficient 
to  authorize  a  verdict  against  the  appellant.  We  think 
otherwise.  And  we  discover  no  error  in  the  instructions 
to  the  jury;  nor  in  refusing  to  give  those  requested  by 
the  defendant. 

Affirmed. 


Jackson  &  Sons  v.  Mott. 

1.    Parties  to  Actions :  bbnsficiart  of  contract.    An  order  by       17020s 

defendant  to  plamtiffs,  authorizing  them  to  procure  for  him  a        .  !^ 

^certain  machine  from  the  manufacturer,  for  which  the  defendant          91  577 

agreed  to  pay  a  span  of  horses,  is  a  contraot  with  plaintiffs,  on        1  70  263 
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which  they  may  maintain  an  action,  and  not  with  the  manufac- 
turer ;  especially  where  the  evidence  tends  to  show  that  it  was  not 
a  contract  which  plaintiffs  had  authority  to  make  for  the 
manufacturer,  and  that  it  was  in  fact  made  for  their  own  benefit. 
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2.  Warranty :  age  of  horses  :  question  for  jury.  Whether  a 
statement,  made  in  a  contract  for  the  sale  of  horses,  that  they 
were  twelve  years  old,  should  be  regarded  as  a  warranty,  or  only 
as  an  expression  of  opinion,  is  a  question  for  the  jury,  and  it  was 
error  to  instruct  as  matter  of  law  that  it  was  a  warranty.  ( See 
cases  cited  in  opinion.) 

8.  : :  breach  :  remedy  :  measure  of  damages  :  plead- 
ing :  INSTRUOTIONS.  The  petition  set  out  an  agreement  to  pay  for 
a  machine  with  a  team  of  horses  represented  to  be  of  a  certain  age, 
and  the  failure  of  defendant  to  comply  with  it,  in  that  his  horses 
were  of  a  much  greater  age,  and  asked  damages  for  '*  the  fraud 
and  breach  of  warranty.*'  Held  that,  although  abstractly  plaintiffs 
had  the  right  to  refuse  to  accept  the  horses,  and  to  regard  the 
contract  as  rescinded,  and  to  recover  the  value  of  the  machine,  yet 
instructions  upon  these  points  were  improper,  as,  under  the 
pleadings,  plaintiffs*  only  right  was  to  recover  the  difference 
bf^tween  the  actual  value  of  the  horses  and  their  Talue  as  it  would 
have  been  had  they  been  as  warranted. 

4.  Evidence :  of  contract  not  all  in  writing.  A  written  order 
for  a  machine,  to  be  paid  for  with  two  horses  twelve  years  old, 
was  given  by  defendant  to  plaintiffs.  As  it  is  evident  that  this 
order  did  not  represent  the  entire  agreement  of  the  parties,  in  that 
it  failed  to  designate  the  particular  span,  evidence  offered  to  show 
the  horses  selected,  and  the  representations  in  regard  to  their  age, 
was  not  of  a  nature  to  vary  or  cotitradict  the  order,  and  hence 
was  competent. 

Appeal  from  Mahaska  District  Court. — Hon.  David 

Ryan,  Jadge. 

Piled,  December  20,  1888. 

Action  to  recover  for  a  binder  sold  to  defendant. 
There  was  a  trial  by  jury  and  a  verdict  and  judgment 
for  plaintiffs.    The  defendant  appeals. 

Bolton  &  McCoy ^  for  appellant. 

/.  F.  &  W.  a.  Lacey^  for  appellees. 

Robinson,  J.— In  July,  1886,  the  plaintiff  sold  and 
delivered  to  defendant  a  Piano  binder,  and  a^^feed  to 
accept  in  payment  two  horses,  twelve  years  old;  The 
horses  were  to  be  delivered  by  defendant  four  weeks 
after  the  sale.    After  the  bargain  was  consumofiated 
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and  the  binder  waa  delivered,  plaintiffs  refused  to*  take 
the  horses  which,  by  the  terms  of  the  agreement,  were 
to  be  taken  in  payment,  on  the  alleged  ground  that 
they  were  warranted  to  be  but  twelve  years  old,  whereas 
in  fact  they  were  over  twenty  years  old.  Plaintiffs 
allege  that  they  demanded  a  rescission  of  the  contract 
and  a  restoration  of  the  property,  which  was  ref  ased  by 
defendant. 

I.  When  the  agreement  in  question  was  made 
defendant  signed  an  order  addressed  to  W.  B.  Jackson, 
1.  PABTixsto      authorizing  him  to  procure  a  binder  of  the 

bSnS^iiry  of  Plauo  Manufacturing  Company,  for  which 
contract.       ^j^^  defendant  agreed  to  pay  "one  span  of 

horses,  twelve  years  old."  Appellant  insists  that  this 
order  was  a  contract  with  the  company  therein  named, 
and  that  plaintiffs  cannot  maintain  this  action  for  that 
reason.  But  the  evidence  tends  to  show  that  the  agree- 
ment entered  into  was  not  one  which  the  plaintiffs  were 
entitled  to  make  for  the  company ;  that  it  was  made  for 
their  own  benefit ;  that  the  claim  in  suit  belongs  to 
them  ;  and  that  they  are  responsible  to  the  company  for 
the  binder.  All  this  being  true,  there  is  no  reason  why 
they  may  not  maintain  this  action  in  their  own  name. 

II.  Apx)ellant  complains  of  a  paragraph  of  the 
charge  to  the  jury,  which  reads  as  follows:  "If  you 
t.  wabbautt  :    ^^^  ^^^™  *^®  evidence  that  certain  repre- 

SSSstionfSf '  sentations  were  made  as  to  the  horses, —that 
Jury.  jg  ^Q  ga^y^  tjjat  they  were  represented  to  be 

twelve  years  old, — then  this  would  amount  to  a  warranty 
that   they    were    of  that  age."     We  think  this  was 
erroneous.    It  is  admitted  that  defendant  represented 
that  the  horses  in  controversy  were  twelve  years  old, 
but  he  denies  that  he  intended  such  representation  as  a 
warranty,  and  denies  that  plaintiffs  had  any  just  cause 
to  so  consider  it.    An  affirmation  of  a  fact  is  not  neces- 
sarily a    warranty.     It   may  be  intended  as  a  mere 
expression  of  opinion,  and  may  be  so  understood  by  all 
parties  in  interest.    It  was  said  in  McOrew  v.  Forsythe^ 
31  Iowa,  181,  that  "the  affirmation  must  be  made  to 
assure  the  buyer  of  the  truth  of  the  fact  asserted,  and 


266 SUPREME  COURT  OF  IOWA, 

Jackson  A  Sons  ▼.  Mott. 

indace  him  to  make  the  purchase,  and  must  be  so 
received  and  relied  on  by  him,  and  whether  the  affirma- 
tion was  intended  to  be  a  warranty  depends  upon  the 
evidence,  and  is  a  question  for  the  jury."  The  same 
rule,  in  substance,  has  been  announced  by  this  cot^rt  in 
numerous  cases.  See  Tewkesbury  v.  Bennett^  31  Iowa, 
84 ;  McDonald  Manuf,  Co.  v.  Thomas^  53  Iowa,  660  ; 
Pigge  v.  Hill^  61  Iowa,  430.  It  is  said  that  even 
though  the  paragraph  quoted,  taken  alone,  be  erroneous, 
yet  it  is  so  far  qualified  by  other  portions  of  the  charge 
that  the  error  is  thereby  cured.  In  this  view  we  cannot 
concur.  The  paragraph  in  question  contains  a  plain 
statement  as  to  the  effect  of  certain  representations, 
complete  in  itself,  to  which  no  other  portions  of-  the 
charge  in  terms  refers.  The  alleged  modifications  are 
couched  in  general  terms,  and  it  is  not  at  all  certain — 
in  fact,  it  is  hardly  probable— that  they  would  be 
understood  by  a  juror,  possessed  of  little  or  no  legal 
knowledge,  as  having  the  effect  claimed  for  them  by 
appellees. 

III.    The  court  instructed  the  jury  that  the  evidence 
showed  that,   before  a  rescission  of  the  contract  was 

demanded,    the   defendant  had  sold  one- 

'  W^ :  '      half  of  the  binder  to  a  person  not  a  party  to 

mwrnttiA     the  suit,   aud  that  they  might,  therefore, 

fistra^om  d^si^'^S^^  ^^y  question  of  rescission  and 
return  of  the  binder.  It  also  instructed  the 
jury  that  if  the  horses  tendered  by  defendant  in  fulfil- 
ment o)  his  agreement  were  not  as  warranted,  then  the 
plaintiffs  were  not  bound  to  receive  them,  and  that  ^^in 
that  case  the  plaintiffs  will  be  entitled  to  recover  the 
value  of  the  machine  given  for  them."  Appellant 
insists  that  the  measure  of  damages  thus  given  is  not 
correct  It  is  undoubtedly  true  that  the  plaintiffs  could 
refuse  to  accept  the  horses  if  they  were  not  as  warranted, 
and  could  treat  the  contract  as  rescinded,  and  recover 
the  value  of  the  consideration  they  had  paid.  Jack  9. 
Des  M.  &  Ft.  D.  Ry.  Co.,  63  Iowa,  402;  Rogers  v. 
Hanson,  36  Iowa,  286.  But  it  was  also  their  right  to 
treat  the  contract  as  in  force,  and  sue  for  a  breach 
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thereof.  Plaintiffs  refused  to  accept  the  horses,  and 
coold  have  treated  the  contract  as  rescinded,  and 
recover  the  value  of  the  binder,  if  their  claim  as  to  the 
facts  be  correct.  But  they  do  not  seem  to  have  done 
so.  Their  petition  sets  out  the  alleged  agreement,  the 
failure  of  defendant  to  comply  with  it,  and  asks 
damages  alleged  to  have  been  caused  by  ^Hhe  fraudu- 
lent acts  and  the  breach  of  the  warranty"  on  the  part 
of  defendant.  The  instruction  to  disregard  any 
question  of  rescission,  although  incorrect  as  applied  to 
the  rights  of  plaintiffs,  was  not  prejudicial  under  the 
pleadings,  but  was  in  conflict  with  the  rule  as  to  the 
measure  of  damages  which  we  have  qnoted.  The  court 
also  instructed  the  jnry  that  it  was  the  right  of  plain- 
tiffs to  accept  the  horses,  and,  if  not  as  warranted,  to 
recover  as  damages  the  difference  between  the  actual 
value  of  the  horses  and  their  value  as  it  would  have 
been  had  they  been  as  warranted.  This  was  the  correct 
rule,  as  applied  to  the  pleadings,  and  no  other  should 
have  been  given. 

lY.    It  is  claimed  that  the  order  for  the  binder, 
signed  by  the  defendant,  represents  the  contract  between 

^  the  parties,  and  that  evidence  of  a  verbal 

2|i^«^^t  agreement,  made  at  the  same  time,  is 
incompetent.  But  it  is  evident  that  the 
written  order  does  not  represent  the  entire  agreement  of 
the  parties.  It  does  not  designate  any  particular  span 
of  horses.  The  evidence  offered  to  show  the  horses 
selected,  and  the  representations  in  regard  to  their  age, 
was  not  of  a  nature  to  vary  or  contradict  the  order,  and 
hence  was  comx)etent.    For  the  errors  pointed  out  the 

judgment  of  the  district  court  is 

Revebsed. 
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Hunt  v.  Gray, 

f 

Contract:  oonbtbuotion:  parol  to  explain  wainNa.  Where 
there  is  no  ambiguity  in  the  language  of  a  written  contract,  there 
can  be  no  resort  to  parol  evidence  to  ascertain  the  meaning  of  the 
parties,  or  the  sense  in  which  the  words  of  the  agreement  were 
intended,  but  they  must  be  construed  according  to  the  context 
and  the  usage  of  the  language.  Accordingly,  where  a  promissory 
note  by  its  conditions  became  due  and  payable  when  the  payee, 
who  had  conveyed  land  to  which  he  had  a  tax  title  only,  should 
procure  a  conveyance  to  himself  or  his  grantee  of  the  patent  title, 
or  at  the  time  of  the  perfection  of  the  title  of  said  land  in  the 
payee  orhisg^ntee,  held  that  parol  evidence  could  not  be  admitted 
to  show  that  the  parties  intended  by  the  agreement  to  express  the 
thought  that  the  note  should  become  payable  only  upon  procuring 
the  patent  title  to  the  land. 


:  REFORMATION  :  DEQREB  OF   EVIDENCE   NECESSARY.     When 

a  party  undertakes  to  show  by  parol  that  a  written  agreement 
fails,  owing  to  some  mutual  mistake,  to  express  the  true  contract, 
the  fact  of  the  mistake  must  be  established  by  proof  of  the  most, 
satisfactory  kind.    (See  cases  cited  in  opinion.) 

Tax  Sale  and  Deed :  delinquent  taxes  not  brought  forward  : 
VALIDITY.  Before  the  enactment  of  section  845  of  the  Code,  a  sale 
of  land  for  delinquent  taxes  not  brought  forward  upon  the 
treasurer's  tax-list  was  valid,  at  least  as  against  the  owner.  The 
enactment  of  that  section  changed  the  rule. 

Beal  Estate:  perfect  title:  what  constitutes:  tax  deed: 
STATUTE  of  LIMITATIONS.  An  ag^reoment  to  procure  a  perfect  title 
to  land  is  performed  when  a  tax  title  regular  on  its  face,  and  in 
the  proceedings  under  which  it  was  executed,  has  been  procured  ; 
especially  where,  in  addition  to  this,  such  a  period  of  time  has 
elapsed  since  its  execution  as  that  the  former  owner  is  barred  by 
the  special  statute  of  all  right  to  question  it,  and  where,  also,  the 
parties  have  been  in  possession  under  it  for  such  a  length  of  time 
that,  under  the  general  statute  of  limitations,  no  action  could  be 
maintained  for  the  recovery  of  the  property.  The  mere  possibility 
that  the  owner  was  under  such  disability  as  would  bring  the  case 
within  one  of  the  exceptions  of  the  statute,  and  entitle  him  to 
redeem,  is  too  remote,  in  the  absence  of  any  proof  thereof,  to  be 
considered. 

Appeal  from  Audubon  District   Court — Hon.  A.    B. 

Thornell,  Judge. 


Filed,  Deoekber  20,  1868. 
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Plaintiff  brought  an  action  on  a  written  contract, 
of  which  the  following  is  a  copy:     " $1,000.    June  1, 
1881.    For   value  received,  I  hereby  agree  to  pay  to 
Mortimer  Hunt,   or  order,   the  sum   of  one   thousand 
dollars,  with  interest  at  eight  per  cent,  per  annum  from 
the  date  of  this  note.     Said    note    is    payable    at  the 
Audubon  County  Bank,  of  Audubon,  Iowa,  and  shall 
become  due  and  payable  at    the    time  of  procuring   a 
conveyance  of  the  interest  of  the  patent-title  owner  of 
the  southeast  quarter  of  section  twenty-five,  township 
eighty-two,   range  thirty-six,  in  favor  of  said  Hunt  or 
his  grantees,  or  at  the  time  of  the  perfection  of  the  title 
to  said  land  in  said  Hunt  or  his  grantees.     [Signed] 
Oeoroe  Oray."    And  he  alleged  in  his  petition  that  at 
the  time  of  the  execution  of  the  contract  the  title  to 
said  land  was  perfect  in  him,  and  that  at  the  same  time, 
and  as  i>art  of  the  same  transaction,  he  executed  and 
delivered  to  William  Leet  a  conveyance  thereof,  suflScient 
in  law  to  vest  the  title  in  him.    Also  that  he  and  said 
William  Leet  had    been  in  actual,  open  and  adverse 
possession  of  the  land  for  more  than  ten  years,  and  that 
the  money  stipulated  to  be  paid  was  therefore  due  and 
payable  by  the  terms  of  the  contract.     He  also  set  out 
the  several  conveyances  constituting  the  chain'  of  title, 
which  show  that  he   held    under  a  treasurer's  deed, 
executed  in  pursuance  of  a  sale  of  the  land  for  taxes 
alleged  to  be  due  thereon.     He  also  pleaded  a  judgment 
recovered   by   his   grantor   against   a   former  owner, 
quieting  the  title  in    him.     Defendant   admitted  the 
execution  of  the  instrument  sued  on,  but  denied  that  it 
was  due  or  payable.     He  also  alleged  that  the  real  agree- 
ment between  the  parties  was  that  the  money  was  to 
become  payable  only  on  condition  that  plaintiff  should 
procure  fropi  the  holder  of  the  patent  title  to  the  land  a 
relinquishment    of  all   claim  to  and   interest  therein, 
which  had   never  been  done.    Also   that,    if  the  last 
clausQ  of  the  writing  expressed  any  other  or  different 
agreement  than  that,  it  failed  to  embody  the  real  under- 
takings of  the  parties,  and  was  inserted  in  the  instru- 
ment by  their  mutual  mistake,  or  the  mistake   of  the 
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Bcrivener  who  drew  it ;  and  he  prayed  for  the  ref ormatioii 
of  the  writing.  He  also  alleged  that  the  tax  deed  under 
which  the  plaintifF  claimed  was  void,  and  that  the  court 
rendering  the  judgment  quieting  the  title  in  plaintiff 's 
grantor  did  not  have  jurisdiction  of  either  the  subject- 
matter  or  the  parties.  The  cause  was  tried  as  an  equity 
action,  and  the  judgment  was  for  plaintiff.  Defendant 
appeals. 

H,  O.  Ourtis^  John  M.  Origgs  and  Theodore  F. 
Myres,  for  appellant 

Oeorge  W.  Paine^  for  appellee. 

Beed,  J. — The  land  described  in  the  contract  was 
entered  by  James  Wisehart,  in  1869,  and  a  jMitent  was 
issued  to  him  in  the  following  year.  The  treasurer's 
deed  was  executed  in  February,  1871,  under  a  sale  on 
the  first  Monday  of  November,  1867,  for  taxes  alleged 
to  be  due  for  1861,  1866,  and  1866,  Charles  Brennecke 
being  the  grantee.  He  subsequently  conveyed  the  land 
to  W.  L.  Culbertson,  who,  on  the  first  of  April,  1876, 
conveyed  it  to  plaintiff.  In  1876  Culbertson  instituted 
a  suit  in  the  oirouit  court  of  the  county  against 
Wisehart,  praying  that  the  title  be  quieted  in  him ;  and 
in  September  of  that  year  a  judgment  was  entered  in 
accordance  with  the  prayer  of  his  petition,  the  original 
notice  being  served  by  publication.  In  March  or  April, 
1881,  defendant,  as  agent  for  William  Leet^  entered 
into  negotiations  with  plaintiff  for  the  purchase  of  a  farm 
of  480  acres,  which  included  the  tract  in  question.  He 
knew  at  the  time  that  plaintiff  held  this  tract  under  a 
treasurer's  deed,  and  he  claimed  that  he  was  instructed 
by  his  principal  not  to  purchase  any  lands  the  title  to 
which  was  in  any  manner  doubtful.  The  negotiation 
resulted  in  a  contract  for  the  purchase  of  the  farm,  the 
price  agreed  upon  being  seven  thousand  dollars.  Defend- 
ant received  that  amount  of  money  from  Leet^  but,  being 
apprehensive  that  the  latter  would  hold  him  responsible 
for  damages  in  case  the  title  to  the  tract  in  question 
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should  prove  defective,  he  desired  to  retain  in  his  own 
hands  a  portion  of  the  price  until  the  question  with 
reference  to  the  title  should  be  adjusted.  The  parties 
therefore  agreed  that  he  should  retain  one  thousand 
dollars  of  the  amount.  He  accordingly  paid  over  to 
plaintiff  six  thousand  dollars,  and  the  latter  executed  to 
Leet  a  conveyance  of  the  farm,  and  they  entered  into 
the  contract  in  suit  with  reference  to  the  payment  of  the 
balance.  Plaintiff  took  possession  of  the  land  in  June, 
1876,  under  his  purchase  from  Culbertson,  and  eontinued 
in  possession  up  to  the  time  of  the  sale,  since  which 
time  Leet  has  been  in  possession. 

I.  If  the  writing  expresses  the  agreement  of  the 
parties^  there  can  be  no  question,  we  think,  but  that 
1  cohtract:     *^®  money  is  now  due  and  payable,  if,  as 

^istra<^ii :  matter  of  fact,  the  title  to  the  land  is  now 
plain  wrtdiw.  perfect  in  Leet.  By  its  terms  there  were 
two  conditions,  upon  the  happening  of  either  of  which 
the  obligation  to  pay  would  become  absolute,  viz.: 
(1)  TJi)on  the  procuring  of  a  conveyance  from  the  holder 
of  the  patent  title  of  his  interest ;  and  (2)  upon  the 
perfecting  of  the  title'  to  the  land  in  plaintiff  or  his 
grantee.  This  is  the  clear  meaning  of  the  language  of 
the  contract.  There  is  no  ambiguity  in  the  writing, 
and  there  can  be  no  resort  to  parol  evidence  to  ascer- 
tain the  meaning  of  the  parties,  or  the  sense  in  which 
the  words  of  the  agreement  were  intended,  but  they 
must  be  construed  according  to  the  context  and  the 
usage  of  the  language.  Broom,  Leg.  Max.  [2  Ed.]  408. 
There  is  nothing  either  in  the  context  or  in  the  inten- 
tion of  the  parties,  as  shown  upon  the  face  of  the 
instrument,  indicating  that  the  words  were  not  used  in 
their  ordinary  sense. 

II.  Is  defendant  entitled  to  a  reformation  of  the 
instrument  1  He  testified* positively  that  the  agreement 
g  .  rofonna-  ^^^  *^^*  *^®  ^^®  thousaud  dollars  should 

of^TidlSScT    become  due  and  payable  only  when  plaintiff 


had  obtained  a  conveyance  from  the  holder 
of  the  patent   title,  and  that  no  other  condition  was 
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spoken  of  during  the  negotiation,  and  that  he  under- 
stoocl)  when  he  signed  the  writing,  that  it  truly 
expressed  that  agreement.  But  in  that  respect  he  is 
contradicted  by  the  scrivener  who  drew  the  instrument, 
who  testified  that  it  was  understood  and  talked  over  by 
the  parties'  that  it  might  be  impossible  to  procure  a 
conveyance  from  Wisehart,  whose  whereabouts  were 
unknown,  and  that  the  last  clause  of  the  contract  was 
inserted  in  view  of  that  fact.  Plaintiff  also  testified 
that  the  writing  embodied  the  contract  actually  agreed 
uxK>n.  In  addition  to  this,  it  is  shown  that  when  th  e 
parties  first  agreed  upon  the  terms  of  a  sale  they 
reduced  their  contract  to  writing.  That  instr undent 
appear^  to  have  been  signed  several  weeks  before  the 
one  in  suit,  and  it  contains  the  sama provisions. 

It  is  well  settled  that  when  a  party  undertakes  to 
show  by  parol  that  a  written  agreement  fails,  owing  to 
some  mutual  mistake,  to  express  the  true  contract,  the 
fact  of  the  mistake  must  be  established  by  proof  of  the 
most  satisfactory  character.  Oelpcke  v.  Blake,  15  Iowa, 
387 ;  Mc  Tucker  v.  Taggarty  29  Iowa,  478 ;  Hervey  v. 
Saverj/y  48  Iowa,  313 ;  Wachendarf  v.  Lancaster,  61 
Iowa,  609.  It  is  apparent  from  the  statement  of  the 
evidence  that  the  present  case  is  not  brought  within 
that  rule. 

III.    The  treasurer's  deed  to  Brennecke  is  regular 

on  its  face.     The  sale  appears  to  have  been  made  on  the 

3  Tax  sale  and   ^^^  Monday  iu  November,  1867,   the  day 

qSrattulM    upon  which,   under    the    statute    then    in 

f^SSf^^    force,  the  clerk  of  the  board  of  supervisors 

Taiidity.         ^g^  required  to  deliver  to  the  treasurer  the 

tax-list  for  that  year.    It  appears  that  the  treasurer  did 

not,  before  making  the  sale,  bring  forward  onto  the 

tax-list  for  1867  the  delinquent  taxes  against  the  land 

for  the  preceding  years ;  and  it  was  contended  that  for 

that  reason  the  sale  was  unauthorized,  and  the  deed  is 

void.    At  that  time  section  750,  Revision  of  1860,  was 

in  force.    It  required  the  treasurer,  on  receiving  the 

tax-book   for    each    year,    to    enter    upon  the    same 

opposite  each  parcel  of  real  property  on  which  any  tax 
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remained  unjmid  for  any  preceding  year  the  amount  of 
snch  tax,  and  the  year  for  which  the  same  was  dne. 
Bat  it  contained  no  provision,  as  does  the  correspond- 
ing section  of  the  Code  ( sec.  846 ),  that  the  failure  of 
the  treasurer  to  comply  with  the  requirement  should 
invalidate  any  sale  of  the  property  made  in  whole  or  in 
part  for  such  tax.  It  was  held  by  this  court  in 
Oummings  v.  Eastern^  46  Iowa,  183,  and  Jiska  v. 
Ringgold  County^  67  Iowa,  680,  that  upon  such  failure 
by  the  treasurer  a  subsequent  purchaser  or  incumbrancer 
of  the  land  took  it  discharged  of  the  lien  of  the  tax. 
Those  cases,  however,  do  not  determine  the  question 
here  involved,  which  is  whether  such  failure  will 
invalidate  the  sale  when  there  are  no  intervening  rights 
of  third  parties,  but  the  owner  of  the  property  is  the 
only  one  affected  by  it.  And,  when  all  of  the  provision;^ 
of  the  statute  then  in  force  are  considered,  it  is  per> 
fectly  dear,  we  think,  that  no  such  result  would  follow. 
By  Revision,  section  769,  taxes  on  real  property  were 
made  a  perpetual  lien  thereon  against  all-  persons 
except  the  state  and  the  United  States.  Now,  while 
the  kidding  that  one  who  deals  with  reference  to  the 
property  without  actual  notice  of  the  tax,  or  that 
opportunity  to  acquire  information  with  reference  to  it 
which  the  record  would  have  afforded  if  the  treasurer 
had  performed  the  duty  required  of  him,  is  just,  no 
snch  consideration  applies  to  the  owner.  He  is  not 
relieved  of  the  duty  to  pay  the  tax  by  the  neglect  of 
the  treasurer  to  bring  it  forward  upon  the  lists  for  sub- 
sequent years,  and,  as  against  him,  by  the  express 
provision  of  that  section,  the  lien  is  perpetual ;  and 
by  the  provisions  of  section  784,  subd.  7,  he  was 
precduded  from  asserting  the  fact  of  the  neglect  of  the 
ofBeer  in  resistance  of  the  deed,  for  by  that  provision 
the  deed  was  made  cohclusive  as  to  all  such  questions. 
By  section  768  it  was  made  the  duty  of  the  treasurer  on 
the  first  Monday  in  October  in  each  year  to  offer  for 
sale  all  tracts  or  parcels  of  real  estate  on  which  any 
tAxes  for  preceding  years  remained  delinquent.  As 
Voj..  76—18 
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against  the  owner  of  the  property,  the  duty  thus 
imposed  upon  the  treasurer  was  imperative.  It  was  in 
no  manner  dependent  on  whether  the  delinquent  taxes 
had  been  entered  upon  the  lists  for  subsequent  years  or 
not.  By  the  amendment  of  1873  the  rule  in  this  respect 
was  changed,  and  under  the  statute  as  it  now  stands 
there  can  be  no  valid  sale  of  real  estate  for  delinquent 
taxes  which  have  not  been  brought  forward ^on  the  tax- 
lists.  But  that  amendment  did  not  affect  sales  made 
under  the  previous  statute,  or  deeds  executed  in  pur- 
suance of  them.  It  was  the  enactment  of  a  new  rule  on 
the  subject,  and  not  a  mere  legislative  declaration  as  to 
the  force  and  effect  of  the  former  statute,  as  was  con- 
tended by  counsel. 

Upon  the  face  of  the  deed,  and  the  proceedings 
under  which  it  was  executed,  then,  the  title  appears  to 
4.  Real  estate :  ^^  perfect.  lu  addition  to  that  is  the  fact 
whar^niti-*  that  such  period  of  time  has  elapsed  since 
deS/  ^^ute  i^  execution  as  that  the  former  owner  is 
of  iimitatioM.  barred  by  the  statute  of  all  right  to  question 
it.  The  deed  also  affords  a  color  of  title,  however 
irregular  the  proceedings  under  which  it  was  executed 
may  have  been ;  and  the  parties  have  been  in  posses- 
sion under  it  for  such  length  of  time  that,  under  the 
general  statute  of  limitations,  no  action  could  be  main- 
tained for  the  recovery  of  the  property.  Tiue,  there  is 
a  possibility  that  the  owner  was  under  such  disability 
as  would  bring  the  case  within  one  of  the  exceptions  of 
the  statute ;  but  there  is  no  proof  of  that  fact,  and  its 
existence  cannot  be  presumed.  The  deed  is  prima'/acie 
evidence  of  title  in  the  grantee,  and  when  plaintiff 
introduced  it,  and  the  conveyances  from  the  inter- 
mediate grantors  to  himself,  his  case  was  established, 
and  the  burden  of  proving  such  facts  as  would  defeat  it 
was  upon  defendant,  and  he  has  proven  no  such  fact. 
We  think,  therefore,  that  the  district  court  rightly  held 
that  the  obligation  was  fully  matured  ;  and  in  reaching 
that  conclusion  we  have  not  found  it  necessary  to  con- 
sider any  question  relating  to  the  judgment  quieting 
the  title  in  Culbertson.  Affirmed. 
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Reichelt  V.   Seal  e/  al. 

1.  Appeal:  waiybb  bt  ENFORdNG judoment  appbalbd noM .  A 
psaty  cannot  enforoe  a  judgment  from  which  he  has  appealed,  and 
al  the  same  time  maintain  an  appeal  to  set  it  aside.  (See  cases 
cited  in  opinion.) 

2.  Mortgage:  plea  or  non-aoobptance  :  estoppel.  Where  money 
was  borrowed  with  the  undentanding  that  it  should  be  used  to 
purchase  real  estate,  and  that  it  should  be  oonveyed  to  the  lender 
as  securiiy  for  the  loan,  and  it  was  so  conveyed  in  part,  but  not  in 
a  manner  entirely  satisfactory  to  himt  and  he  at  the  time  objected 
to  the  deed,  but  afterwards  demanded  and  assented  to  it,  held 
that  the  borrower  could  not  afterwards  object  to  the  conveyance  on 
the  ground  that  it  was  never  accepted. 

Appeal /ram  Appanoose  District  Court. — Hon.  Dell 

Stuabt,   Judge. 

Filed,  December  20, 1888. 

AcTiOK  to  foreclose  two  equitable  mortgages  secur- 
ing a  promissory  note  executed  by  defendants.  By  the 
decree,  after  trial  on  the  merits,  the  relief  prayed  for, 
as  against  G.  O.  Seal,  was  granted,  but  refused  as  to  the 
other  defendant.  The  defendant  G.  G.  Seal  and  plain- 
tiff both  appeal. 

T.  M.  Fee,  for  plaintiff. 

George  D.  Porter,  for  defendants. 

Beck,  J. — I.  The  plaintiff  alleges  in  his  petition 
that  he  loaned  to  defendants  six  hundred  dollars^  for 
which  they  executed  to  him  their  promissory  note. 
To  secure  this  note  defendants  caused  the  title  of  certain 
town  lots  to  be  conveyed  to  plaintiff,  and  delivered  to 
Mm  a  promissory  note  for  six  hundred  and  eighty  dol- 
lars, made  by  Mrs.  Doom,  and  secured  by  a  mortgage 
executed  by  her  trustee.  The  defendants  afterwards 
bought  the  property  mortgaged,  and  in  part  payment  gave 
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the  note  pledged  to  plaintiff,  which  they  induced  plain- 
tiff to  surrender  by  agreeing  to  give  a  mortgage  on  the 
property  to  plaintiff.     But  the  defendants,  not  comply- 
ing with  this  agreement,  caused  the  property  to  be 
conveyed  to  plaintiff  and  Lucinda,  one  of  the  defendants, 
and   the  wife   of   her    co-defendant.     The   deed    was 
intended  as  a  security  and  not  as  an  .  absolute  convey- 
ance.    The  plaintiff  thus  held    two  absolute  deeds  of 
separate  parcels  of  land  as  security  for  the  note.     He 
seeks  in  this  action  to  foreclose  these  equitable  mort- 
gages, and  to  recover  judgment   against  both  of  the 
defendants.    The  defendants  deny  that  the  wife  executed 
the  note,  and  allege  that  the  deeds  were  never  delivered 
to  plaintiff,  and  were  repudiated  by  him.     Defendants 
<ilso  set  up  a  counter-claim  in  their  answer.     By  the 
decree  of  the  court  below  judgment  was  entered  against 
the  husband  for  the  amount  due  on  the  note,  and  the 
deeds  were  declared  to  be  mortgages,   and  a  proper 
decree  of  foreclosure  thereof  was  entered.    The  court, 
it  appears,  found  that  the  wife  did  not  execute  the  note, 
but  that  she  united  with  her  husband  in  causing  the 
lots  to  be  conveyed  to  plaintiff  by  the  two  deeds.     Both 
parties    api)eal.    Defendants'    abstract  sets   up    their 
appeal.    By  an  amended  abstract    plaintiff  shows  his 
appeal.    Defendants,  in  reply  to  this  amended  abstract, 
present  a  copy  of  an  execution,  and  the  return  thereon, 
showing  that  the  lots  mortgaged  have  been  sold  upon 
execution,  and  purchased  at  such  sale  by  plaintiff  for 
about  the  sum  due  on  the  judgment. 

11.    Upon  this  showing  defendants  insist  that,  as 

plaintiff  has,  by  the  enforcement  of  the  decree  of  which 

1  affbal  :        ^®  complains  on  hia  api)eal,  received  the 

S^roi^       benefits  thereof,   he  cannot  prosecute  his 

applSed^       appeal,  but  will  be  held  to  have  waived  or 

'*®°-  abandoned  it.     We  think  this  position  is 

well  taken.     The  plaintiff  cannot   enforce    the   judg 

ment  of  which  he  complains,  and  at  the  same  time  cause 

it  to  be  set  aside,  and  a  new  judgment  to  be  entered.     It 

is  very  plain  that  unjust  and  unnecessary  costs  and 

expenses  would    result  from    such  proceedings.     Our 
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conclnsion  is  supported  by  the  following  cases :  Cowniy 
of  Bnena  Vista  v.  Iowa  Falls  &  8.  0.  My.  Co.^  66  Iowa, 
157 ;  Ind.  Dist  of  Altoona  v.  Dist.  Tp.  of  Delaware^ 
44  Iowa,  301;  BorgaMhous  v.  Ins.  Go.^  36  Iowa,  260; 
Miss.  &  Mo.  By.  Co.  v.  Byington^  14  Iowa,  675. 

IIL  In  view  of  the  fact  that  plaintiff  is  presumed 
to  have  waived  his  appeal,  we  are  not  called  upon  to 
determine  the  liability  of  the  wife  on  the  promissory 
note.  Of  the  husband's  liability  there  can  be  no  doubt. 
Indeed,  the  answer  admits  that  he  executed  the  note. 
It  is  clearly  shown  that  it  was  given  for  money  loaned 
by  plaintiff  to  defendants. 

lY.  But  it  is  insisted-  that  the  deeds  executed  to 
plaintiff  as  security  were  not  accepted  by  him,  but  were 
2.  MQBTeAos :  repudiated.  As  the  evidence  clearly  shows, 
JJS^^'JSe'.  *^®  deeds  were  intended  by  defendants  as 
estoppel.  security  for  the  money  loaned  them.  lU 
appears  that  they  were  not  made  in  accordance  with  the 
agreement  of  the  parties,  and  plaintiff  objected  to  one 
of  them  especially  on  this  ground.  But  he  afterwards 
assented  to  the  deed,  and  demanded  it.  There  can  be 
no  doubt  that  the  motiey  borrowed  of  plaintiff  was  used 
in  the  acquisition  of  the  Doom  property,  with  the  knowl- 
edge and  assent  of  both  defendants,  and  an  arrangement 
was  made  by  the  parties  that  the  debt  should  be  secured 
by  a  lien  on  that  property  an  d  the  other  property.  The 
wife  cannot  now,  after  the  money  has  been  used  with 
her  knowledge  for  her  own  benefit,  under  an  agreement 
to  secure  it  upon  the  property,  deny  the  validity  of  the 
deeds  intended  as  mortgages.  She  does  not  stand  in 
the  place  of  an  innocent  i)erson  whose  rights  are  invaded, 
but  is  one  for  whose  benefit  the  money  was  borrowed 
and  the  security  agreed  to  be  given.  Surely,  after  the 
security  is  given,  she  cannot  object  to  its  validity  on  any 
ground.  For  these  reasons  we  think  the  court  below 
rightly  enforced  the  security  held  by  the  plaintiff  under 
the  deeds.  The  evidence  fails  to  support  the  counter- 
claim pleaded  by  defendants.  It  is  our  opinion  that 
the  decree  onght  to  be,  on  both  appeals, 

Affirmed. 
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79  w     ^^^^   Chicago,    Rook   Island  &   Paoifio  Railway 
76  m  Company  v.  Dey  et  al.^  Railroad 

7a  M  Commissioners. 

m 5 

Appeal :  fbom  inteblocutoby  ordeb  :  dismissal  of  cause  m  trial 
COUBT :  APPEAL  FALLS  WITH  CAUSE.  This  action  was  brought  in  the 
district  court  to  permaBently  enjoin  the  defendants,  raihroad  com- 
missionerSy  from  publishing  and  enforcing  a  schedule  of  maximum 
rates  to  be  charged  by  the  railroad  companies  of  the  state  for  the 
transportation  of  cars  and  freight.  A  temporary  injunction  was 
allowed  in  the  district  court,  and  a  motion  to  dissolve  it  was  over- 
ruled,  and  defendants  appealed  to  this  court  from  the  ruling  on 
that  motion,  and  the  appeal  was  submitted  on  arguments  to  this 
court.  Subsequently  plaintiff  filed  in  the  district  court  a  dismissal 
of  the  cause  on  the  ground  that  the  objectionable  schedule  of  rates 
had  been  abandoned  by  the  defendants,  and  paid  the  costs  in  the 
case ;  and  these  facts  were  duly  made  of  record  in  the  case  in  this 
court.    Held — 

(1)  That,  as  the  main  cause  was  no  longer  pending,  the  appeal 
from  the  interlocutory  order  could  no  longer  be  maintained. 

(2)  That,  even  if -the  order  appealed 'from  was  erroneous,  the 
error  ceased  to  be  prejudicial,  and  that  this  court  would  not 
review  it.  * 

(3)  That  the  claim  that  the  cause  should  be  retained  in  this 
court  for  the  assessment  of  damages  which  have  accrued  to 
defendants  on  account  of  the  injunction  is  not  sound,  as  this 
court  has  no  jurisdiction  to  assess  damages. 

(4)  That  the  case  is  not  changed  by  the  claim  that  the  cause  was 
not  dismissed  in  good  faith,  but  to  obtain  an  unfair  advan. 
tage,  since  issue  upon  such  allegations  could  not  be  joined 
and  tried  in  this  court. 

(5)  Thatthefact  that  the  questions  involved  in  the  appeal  are 
of  great  public  importance  can  make  no  difference,  since  the 
rules  of  law  apply  equally  to  all  cases,  public  or  private. 

Appeal  from  an  Order  of  ^o^.  S.  H.  Fairall,  Judge 

of  the  Eighth  Judicial  District. 

Filed,  December  20,  1888. 
Action  in  chancery  in  the  district  court  of  Johnson 
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coanty  to  enjoin  defendants  from  publishing  and  enf  ore- 
ing  a  schednle  of  rates,  or  tariff  of  charges,  for  the  trans- 
portation of  proi)erty  by  the  railroads  of  the  state.  A 
temporary  injnnotion  was  allowed  by  the  Hon.  S.  H. 
Fairall,  jndge  of  the  district  court,  and  a  motion  to 
dissolve  it  was  overruled.  The  allowance  of  the  injunc- 
tion«  and  the  order  overruling  the  motion  to  dissolve  it, 
were  made  by  the  judge  at  chambers.  Defendants 
appeal  from  this  action  of  the  judge. 

A.  J.  BtzkeTj  Attorney  General,  0.  01  Ifourse  and 
James  T.  Lane^  for  api)ellants. 

Thos.  S.  Wrighty  J.  C.  Bills  and  E.  E.  Cook,  for 
appellee. 

Beck,  J. — I.  The  petition  in  this  case  alleges, 
among  other  matters,  that  the  railroad  commissioners  of 
the  state  have  adopted  a  ^'schedule  of  reasonable  maxi- 
mum rates  of  charges  for  transportation  on  freights  'and 
cars  on  and  over  the  railroads  of  the  state,"  which,  for 
the  reason  that  the  rates  of  charges  thus  fixed  are 
unreasonable,  and  too  low,  and  for  other  reasons,  should 
not  be  enforced.  The  relief  sought  is  that  the  defend- 
ants be  enjoined  from  publishing  the  schedule  prepara- 
tory to  enforcing  it ;  and  from  instituting  proceedings 
and  prosecutions  for  its  enforcement.  A  temporary 
injunction  was  allowed,  and  a  motion  to  dissolve  it  was 
overruled.  Thereui)on  defendants  appealed  to  this  court, 
and  the  cause  was  submitted  for  decision  upon  argu- 
ments oral  and  printed.  Subsequently  plaintiff  filed  in 
the  district  court  of  Johnson  county,  wherein  the  cause 
was  commenced  and  is  pending,  a  paper  dismissing  the 
cause,  and  showing  that  the  plaintiff  had  paid  all  costs 
in  the  case.  It  is  alleged  in  the  paper  that  the  dismissal 
is  made  on  the  ground  that  the  schedule  of  rates  com- 
plained of  has  been  abandoned  by  defendants.  There- 
upon dismissal  of  the  cause  was  entered  of  record  in  the 
district  court,  which,  with  the  paper  filed  therein  dis- 
missing the  case,  and  a  statement  of  the  payment  of 
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the  costs,  were  duly  certified  to  this  court,  and  made  a 
part  of  the  papers  in  the  case  in  this  court. 

II.  It  will  be  observed  that  the  cause  is  in  this 
court  upon  an  appeal  from  a  decision  upon  an  interlocu- 
tory matter.  That  decision  did  not  affect  the  final  dis- 
position of  the  case.  After  the  decision,  it  remained  for 
trial  in  the  district  court,  whether  the  decision  appealed 
from  should  be  affirmed  or  reversed.  The  case  would 
proceed  without  regard  to  the  pendency  of  the  appeal 
in  this  court.  If,  before  the  final  disposition  of  this 
case,  this  court  should  reverse  the  decision  appealed 
from,  the  district  court  would  be  required  to  conform 
its  action  to  the  decision  of  this  court.  The  right  of 
plaintiff  to  dismiss  the  case  cannot  be  doubted.  AH 
plaintiffs  have  the  right  in  all  cases  to  withdraw  or  dis- 
miss their  actions,  subject,  of  course,  to  the  rights  of 
the  other  parties,  acquired. by  reason  of  the  institution 
of  the  suits,  and  to  liabilities  incurred  thereby.  We 
do  not  understand  that  counsel  for  defendants  deny  this 
proposition;  The  dismissal  of  the  action  by  plaintiff 
operates  to  end  the  case.  There  was  no  case  between 
the  parties  pending  thereafter  in  the  district  court. 
This  proposition  cannot  be  doubted.  But  that  dis- 
missal, it  must  be  admitted,  did  not  supersede  the  appeal 
in  this  court.  The  case  in  this  court  was  not  dismissed 
by  virtue  of  the  dismissal  of  the  cause  in  the  court 
below.  But  the  case  here  involves  an  interlocutory 
matter  only,  namely,  the  question  whether  the  injunc- 
tion granted  by  the  district  court  should  be  continued 
or  be  dissolved.  Now,  there  can  be  no  injunction  if 
there  is  no  case.  But  the  case,  as  we  have  seen,  is 
ended.  The  injunction  proceedings  must  end  with  the 
(*ase.  The  injunction  is  a  remedy  sought  in  the  action ; 
it  is  an  incident  or  a  proceeding  in  the  action.  This 
incident— this  proceeding— must  fall  when  there  ceases  to 
be  a  case.  Now  this  court  will  not  determine  questions 
unless  there  be  cases  pending  in  which  the  ques- 
tions arise.  If  remedies  be  sought  and  rights  claimed 
in  actions,  the  withdrawal,  settlement  or  abandonment 
of  claims  for  such  remedies  or  rights,  leaves  nothing  for 
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US  to  determine  in  relation  thereto.  There  must  be  real, 
present  questions,  involving  actual  interests  and  rights 
of  the  parties^  to  authorize  us  to  consider  the  cases  in 
which  they  arise.  We  will  not  settle  questions  which 
were  involved  in  rights  now  no  longer  existing ;  and 
when,  in  a  case  pending  in  this  court,  rights  cease  to 
exist,  the  appeal  will  be  dismissed.  Code,  sec.  3212  ; 
West  V.  MtzgeraZd^  72  Iowa,  306 ;  Cutcomp  v.  UU^  60 
Iowa,  156  ;  Slate  v.    Waterloo  Sav.  BanJc^  39  Iowa,  706. 

III.  It  is  a  familiar  rule,  often  applied,  that  this 
court  will  not  correct  errors  which  work  no  prejudice  to 
the  parties  complaining  of  them.  Let  it  be  conceded 
that  the  district  court  erroneously  allowed  the  injunc- 
tion, and  erroneously  overruled  the  motion  to  dissolve 
it.  No  prejudice  can  possibly  result  to  defendants 
hereafter  from  these  rulings,  for  the  injunction  ends 
with  the  termination  of  the  case,  and  defendants  are  not 
now,  and  cannot  hereafter  be,  restrained,  annoyed  or 
in  any  manner  affected  by  the  injunction.  The  alleged 
errors,  being  without  prejudice  to  defendants,  will  not 
be  reviewed  by  this  court. 

IV.  But  counsel  urge  that,  as  the  cause  has  been 
dismissed,  and  the  injunction  dissolved  or  ended, 
defendants  are  entitled  to  damages  accruing  by  reason 
of  the  injunction,  and  that  the  case  must  be  retained  in 
this  court  for  the  assessment  of  damages.  We  know  of 
no  statute  authorizing  a  case  to  be  kept  alive  in  this 
court  for  the  assessment  of  damages  when  a  plaintiff 
has  dismissed  it.  Certainly  there  is  neither  statute  nor 
principle  of  law  authorizing  this  court  to  assess  damages 
in  any  case  pending  here,  and  surely  when  a  case  is  dis- 
missed or  ended  by  the  act  of  the  party  we  cannot  retain 
it  here  for  the  assessment  of  damages.  To  assess  dam- 
ages witnesses  must  be  examined  upon  issues  joined,  and 
probably  a  jury  may  be  called  by  the  parties.  The  pro- 
ceeding is  original  in  its  character,  and  must  be  brought 
and  prosecuted  in  a  court  authorized  to  take  original 
cognizance  of  actions.  Such  cases  can  only  be  brought 
here  on  appeal. 

Y.    It  is  insisted  that  the  case  is  not  dismissed  in 
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good  faith,  but  with  the  unfair  purpose  of  gaining  an 
advantage ;  and  other  matters  are  alleged  tending  to 
show  that  the  dismissal  of  the  case  was  not  done  to 
attain  the  ends  of  justice,  but  rather  to  defeat  them. 
But  all  of  these  charges  and  claims  are  based  ui>on 
alleged  facts  not  found  in  the  record  before  us.  No 
issue  can  be  joined  upon  these  allegations,  and  tried  in 
this  court.  We  can  review  the  case  only  upon  the 
record  before  us. 

YI.  It  is  insisted  that  the  questions  involved  in 
the  case  are  of  great  public  importance,  and  therefore 
should  be  considered  and  decided  in  this  case;  but 
questions  of  that  character  must  come  before  us  in  the 
same  way  as  questions  wherein  individuals  only  are 
concerned.  The  rules  of  the  law  must  be  applied 
equally  to  all  cases.  They  cannot  be  suspended  to 
accommodate,  aid  or  satisfy  the  public,  or  any  public 
interest.  In  our  opinion  there  is  nothing  before  us  on 
this  appeal  which  the  law  will  permit  us  to  consider. 
It  must,  therefore,  at  the  cost  of  the  plaintiff,  be 

Dismissed. 
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Tub  St.  Paul  Fire  and  Marine  Insurance  Company 

V.  Shaver  et  al. 


Fire  Insuranoe:  aqbnoy:  whbtheb  of  insured  ob  ikbubeb: 
MISTAXS  IN  POUOT:  BBFORKATION.  Defendants  applied  to  Q.,  an 
insunmoe  agent,  for  a  policy  on  goods  kept  in  two  separate  buUd- 
.  ings.  G,,  was  unable  to  write  the  policy  in  any  of  the  companies 
which  he  represented,  but  he  applied  to  A.,  who  was  plaintiff's 
agent,  for  the  required  policy.  This  he  did  under  an  agreement 
between  him  and  A.,  that  each  should  favor  the  other  with  busi- 
ness of  this  kind  which  he  could  not  himself  transact.  By  a 
mutual  mistake  between  A.  and  G.,  the  policy  did  hot  read  as  it 
was  agreed  between  them  that  it  should,  but  it  was  just  the  kind 
of  policy  which  defendants  had  applied  to  G.  for ;  and,  though 
G.  knew  of  the  mistake,  defendants  were  navar  informed  of  it 
until  after  dome  of  the  goods  had  been  burned,  when  plaintiff 
brought  this  action  to  reform  the  policy.  Defendants,  however, 
were  informed  before  the  polipy  was  issued  that  none  of  the  insur- 
ance companies  doing  business  in  that  place  would  write  policies 
like  the  one  in  question.    Held — 
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( 1 )  That,  though  G.  did  not  solicit  the  business  of  defendants  in 
the  ordinary  sense  of  the  term,  he  most  neTertheless  be 
regarded  as  plaintiff  ^s.solioiting  agent,  within  the  meaning 
of  seotion  1,  chi4>t6r  211,  Laws  of  18^,  and  therefore  his 
knowledge  of  the  mlsfeake  was  not  chargeable  to  defendants ; 
and,  as  thej  had  no  actoal  knowledge  of  it,  it  was  not  a 
matual  mistake,  and  therefore  it  oonld  not  be  corrected  in 
equity.  ♦ 

(2)  That  whatever  rights  plaintiff  might  have  had,  had  it  acted 
promptly  in  the  matter,  and  informed  defendants,  instead  of 
G.,  of  the;  mistake,  it  conld  not,  after  defendants  had  relied 
upon  the  policy  and  suffered  loss  imder  it,  escape  liability  on 
account  of  the  mistake. 

Appeal  from    Linn   District    Court. — Hon.    J.    II. 

Preston,  Judge. 

. 

Piled,  December  20,  1888. 

Defendants,  I.  H.  Shaver,  and  others  are  mantifac- 
turers  of  crackers  in  Cedar  Rapids.  On  the  sixth  of 
October,  1886,  they  procured  from  plaintiff  a  policy  of 
insurance  for  $3,500.  Of  that  amount  $625  was  placed 
on  the  building  used  as  a  manufactory,  $925  on  the 
machinery  and  fixtures,  and  the  residue  on  stock  and 
materials  used  in  the  business  and  manufactured  goods 
in  the  building.  At  that  time  there  was  a  wooden  shed 
attached  to  the  building,  which  was  used  as  a  store- 
room, and  for  other  purposes  connected  with  the  business, 
and  the  policy  covered  the  goods  stored  in  it.  Sub- 
sequently defendants  removed  the  property  stored  in  the 
shed,  a  portion  of  it  being  placed  in  the  main  building, 
and  the  balance  in  a  wooden  building  known  as  the 
"Plour-House,"  which  was  situated  about  sixteen  feet 
from  the  main  building,  but  detached  from  it,  and  the 
shed  was  torn  down.  They  also  purchased  another 
building  about  seventy  feet  distant  from  the  manufac- 
tory, which  they  designed  to  use  as  a  place  of  storage. 
These  changes  rendered  some  change  in  the  insurance 
carried  by  them  necessary.  They  accordingly  applied 
to  T.  M.  Giberson,  an  insurance  agent  in  the  city,  who 
had  procured  the  policy  above  referred  to.  He  was  the 
agent  of  several  companies,  some  of  which  had  policies 
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on  the  property,  but  he  did  not  represent  the  plaintiff. 
He  had  procured  the  policy  mentioned  above  from  J.  S. 
Anderson  &  Son,  who  were  agents  for  plaintiff,  under 
an  existing  arrangement  between  them  by  which  each, 
when  he  had  an  application  for  insurance  which  he  was 
not  able  to  place  with  any  of  the  companies  represented 
by  him,  would  give  the  application  to  the  other,  who 
would  place  it  in  some  company  for  which  he  was  agent. 
It  was  arranged  between  Giberson  and  defendants  that 
the  policy  for  $2,600  should  be  cancelled,  and  a  new 
policy  for  the  same  amount  should  be  issued.  He 
accordingly  took  the  policy  to  Anderson  &  Son,  who 
issued  another  in  lieu  of  it ;  they  having  authority  to 
issue  policies.  The  portions  of  the  new  policy  descrip- 
tive of  the  property  covered  and  amount  of  insurance 
areas  follows:  ''(1)  Nothing  on  their  two-story  and 
basement  brick  composition-roofed  building,  and  one- 
story  brick  composition-roofed  boiler-room,  at  rear, 
occupied  by  the  assured  as  a  cracker  factory,  and  situ- 
ated on  lot  6,  fractional  block  6,  Cedar  Rapids,  Iowa. 
(2)  $1,200  on  stock  of  crackers,  flour,  lard,  butter, 
molasses,  sugar,  sacks,  packages,  boxes  and  barrels, 
and  all  materials  used  in  the  manufacture  of  ci'ackers, 
contained  in  the  building  above  described,  and  in  the 
one-story  frame  shingle-roof  building  adjoining  on  the 
south-west  and  known  as  the  ^Flour-House.^  (3)  $1,300 
on  stock  of  crackers,  flour,  lard,  butter,  sugar,  sacks, 
boxes,  packages,  barrels  and  all  other  materials  used  in 
the  manufacture  of  crackers,  contained  in  the  two-stmy 
brick  metal-roofed  building^  known  as  Nos.  77  and  79 
South  First  street^  Oedar  Rapids,  loma.^^  These  pro- 
visions were  contained  in  three  slips,  which  wei'e  pasted 
on  the  face  of  the  policy,  the  body  of  which  was  in 
print.  Portions  of  the  printed  matter,  however,  were 
stricken  out,  and  the  words  printed  in  italics  were 
inserted  in  writing.  Subsequently  the  stock  and  goods 
stored  in  the  factory  building  were  damaged  by  fire. 
Plaintiff  thereupon  brought  this  action  for  the  reforma- 
tion of  the  policy,  alleging  that  the  real  contract  between 
the  parties  was  that   the  provision  contained  in  the 
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second  slip  was  to  cover  only  the  property  stored  in  the 
^'Floor-Hoase,"  and  that  by  the  mistake  of  the  agent 
who  wrote  the  policy  the  words  which  make  it  cover 
that  contained  in  the  factory  building  were  not  stricken 
oat  before  the  policy  was  delivered.  In  their  answer 
defendants  denied  that  there  was  any  mntaal  mistake, 
and  in  a  counter-claim  demanded  judgment  for  the 
amount  of  the  loss.  The  district  court,  on  a  final  hear- 
ing, dismissed  the  petition,  and  entered  judgment  for 
defendants  on  the  counter-claim.     Plaintiff  appeals.  ^ 

CJiarles  A.  Clarke  for  appellant. 

Blake  &  Horrael^  for  appellees. 

Reed,  J. — The  evidence  satisfies  us  that  defendants, 
when  they  sought  to  effect  the  change  in  the  insurance, 
desired  that  the  new  policy  should  cover  the  goods  in 
both  the  factory  building  and  the  "  Flour- House,"  and 
that  they  communicated  their  desire  in  that  respect  to 
Giberson.  It  is  uncontradicted,  however,  that,  when 
the  latter  applied  to  Anderson  &  Son  to  make  the 
change,  he  represented  to  them  that  their  wish  was  that 
the  new  insurance  should  be  placed  on  the  property  in 
the  latter  building  only,  and  that  the  policy  was  written 
with  the  intention  that  it  should  cover  that  property 
only  ;  but  by  mistake  the  words  in  the  printed  slip,  by 
which  it  is  made  to  cover  the  property  in  the  other 
building,  were  not  stricken  out.  As  between  plaintiff 
and  Giberson,  then,  there  was  a  mutual  mistake.  It  is 
important,  therefore,  to  determine  whether  Giberson  is 
to  be  regarded  as  the  agent  of  defendants  in  the  transac- 
tion ;  for,  if  he  bore  that  relation  to  them,  the  case 
would  probably  occupy  the  same  position  as  though 
they,  with  the  same  object  in  view,  had  transacted  the 
business  in  jierson,  and  the  same  mistake  had  occurred. 
It  will  be  borne  in  mind  that  Anderson  &  Son  were 
recording  agents  ;  that  is,  they  had  authority  to  accept 
the  risk  and  issue  the  policy.  The  question  is  therefore 
to  be  determined  by  the  rules  which  would  govern  if  the 
application  had  been  made  directly  to  plaintiff  at  its 
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home-office ;  for,  being  a  corporation,  it  can  act  only 
through  its  officers  or  agents,  and,  the  transaction  being 
had  with  the  agent,  who  in  that  particular  transaction 
had  full  authority  to  act  for  it,  the  rights  and  relations 
of  the  parties  must  be  the  same  as  they  would  have  been 
if  some  other  agent  or  officer,  having.the  same  authority, 
had  represented  it.    It  is  provided  by  our  statute  ( ch. 
211,  sec.  1,  Acts  18th  Gen.  Assem.)  that  ^'any  person 
who  shall  hereafter  solicit  insurance  or  procure  applica- 
tions therefor  shall  be  held  to  be  the  soliciting  agent  of 
the  insurance  company  or  association  issuing  a  policy 
on  such  application,  or  a  renewal  thereof,  anything  in 
the  application  or  policy  to  the  contrary  notwithstand- 
ing."   This  provision  is,  we  think,  conclusive  of  the 
question   under    consideration.    The    transaction  was 
simply  an  application  by  defendants  for  insurance  on 
their  property,  and  the  issuance  by   plaintiff  of  its 
policy  thereon,  and  the  business  was  transacted  through 
Giberson.    The  purpose  of  the  statute  was  to  settle,  as  . 
between  the  parties  to  the  contract  of  insurance,  the 
relation  of  the  agents  through  whom  the  n^otiations 
were  conducted.    Many  insurance  companies  provided 
in  their  applications  and   policies  that  the  agent  by 
whom  the  application  was  procured  should  be  regarded 
as  the  agent  of  the  insured.    Under  that  provision,  they 
were  able  to  avail  themselves,  in  many  cases  of  loss, 
of  defenses  which  would  not  have  been  available  if  the 
solicitor  had  been  regarded  as  their  agent,  and  many 
cases  of  apparent  hardship  and  injustice  arose  under  its 
enforcement,  and  that  is  the  evil  which  was  intended  to 
be  remedied  by  the  statute,  and  it  ought  to  be  so  inter- 
preted as  to  accomplish  that  result. 

Now,  while  Giberson  did  not  solicit  the  insurance 
in  the  sense  of  having  importuned  defendants  to  apply 
for  it,  he  did  procure  the  application  within  the  mean- 
ing of  the  statute  ;  for  he  received  it,  and  at  his  request 
the  policy  was  issued  upon  it.  To  hold  otherwise  would 
be  to  put  an  exceedingly  narrow  construction  upon  the 
words  of  the  enactment,  and  one  which  in  many  cases 
would   defeat    the   manifest   legislative    intent.     The 
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maimer  in  which  such  business  is  transacted  is  known  to 
all  men.  Prudent  business-men  and  property-owners 
do  not  wait  to  be  personally  solicited  before  procuring 
insurance  on  their  property,  but  their  custom  is  to  apply 
to  the  agent  of  some  company  or  association  engaged  in 
the  business  of  insurance ;  and,  if  the  agent  is  a  mere 
solicitor,  their  application  is  forwarded  to  some  agent 
or  oflScer  having  authority  to  accept  or  reject  it.  Tlie 
statute  was  as  certainly  intended  to  apply  to  transac- 
tions of  that  kind  as  to  those  in  which  the  agent  pro- 
cnred  the  application  by  personal  solicitation;  and 
that  was  the  character  of  the  transaction  in  question. 
We  conclude,  therefore,  that  Giberson  was  the  agent  of 
plaintiff  in  the  transaction,  Defendants,  then,  were  not 
parties  to  the  mistake ;  for  the  policy  afforded  them  the 
protection  which  they  sought,  and  they  had  no  knowl- 
edge, until  after  the  loss,  that  Giberson,  in  his  commu* 
nication  with  Anderson  &  Son,  had  departed  from  their 
iDstruetions. 

It  was  proven,  however,  that  defendants  were 
informed,  before  the  policy  was  issued,  that  none  of  the 
insurance  companies  doing  business  in  Cedar  Bapids 
would  accept  a  single  risk  upon  property  situated  in 
different  buildings,  unless  the  policy  contained  what  is 
known  as  the  *' average  clause," — that  is,  a  provision 
that  it  should  attach  to  the  property  in  each  in  propor- 
tion as  its  value  bore  to  the  value  of  that  in  both  ;  and 
it  is  probably  true  that  they  understood  that  that  pro- 
vision would  be  inserte.d  in  the  policy,  but  it  was  not. 
If  plaintiff  had  acted  promptly  with  reference  to  the 
matter,  after  it  discovered  this  omission,  it  may  be  that 
it  would  now  be  entitled  to  a  reformation  of  the  policy 
in  that  respect.  But  it  did  not.  Th  e  next  day  after 
the  i>olicy  was  written  the  attention  of  Anderson  &  Sou 
was  called  to  the  fact  that  the  policy  by  its  terms  cov- 
ered the  property  in  both  buildings,  and  they  knew  that 
it  did  not  contain  the  ''average  clause."  But  they 
did  not  notify  defendants  of  the  mistake.  They  notified 
Giberson,  it  is  true,  and  requested  him  to  make  the 
correction  before  delivering  the  policy,  but  he  neglected 
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to  do  SO.  As  he  was  not  the  agent  of  defendants,  how- 
ever, they  were  in  no  manner  affected  by  the  notice  to 
him.  They  accepted  and  relied  on  the  policy,  and 
had  no  intimation,  until  after  the  loss,  that  its  pro- 
visions were  in  any  manner  different  from  what  was 
intended  by  plaintiff.  Upon  this  state  of  facts,  it  is 
very  clear,  we  think,  that  plaintiff  is  not  now  entitled 
to  relief.  The  mistake  was  its  own,  and  it  permitted 
defendants  to  remain  in  ignorance  that  one  had  been 
committed  until  the  loss  occurred.  During  all  the  time 
between  the  delivery  of  the  policy  and  the  fire,  they 
relied  on  the  contract  as  it  was  written,  omitting  to 
obtain  other  insurance,  which  they  might  have  done  if 
they  had  been  advised  of  the  claim  now  urged ;  and, 
upon  the  plainest  principles  of  justice,  they  are  now 
entitled  to  have  it  enforced  as  written.  Many  cases 
were  cited  by  counsel  which  hold  the  doctrine  that  tlie 
solicitor  of  insurance  is  the  agent  of  the  assured ;  but, 
under  the  express  provisions  of  our  statute,  they  can 
have  no  application  here,  and  we  do  not  deem  it  neces- 
sary to  give  them  further  notice. 

Affikh£D. 
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Charlton  v.  Sloan. 

Appeal:  PBAcrnos:  oonsultino  transcript.  Where  the  parties 
to  an  appeal  fail  to  agree  upon  the  abstract,  this  court  wiU  not 
consult  the  transcript  toldetermine  the  dispute,  unless  it  is  necessary 
for  a  proper  disposition  of  the  case. 

Fartnerahip :  wrong  acts  of  partner  :  uability.  Though  a 
partner  acts  unwisely  in  incurring  liabilities  for  the  firm,  the 
resulting  loss  cannot  properly  be  charged  to  him  personaUy,  upon  a 
dissolution,  where  it  is  not  shown  that  his  acts  were  also  wanton  or 
fraudulent. 

Appeal :  COMPLAINTS  OF  4PPBLLEB.  The  appellee,  since  he  does 
not  appeal,  cannot  in  this  court  be  heard  to  complain  of  the  judg- 
ment appealed  from.  ^ 

Ajypeal  from  Marshall  District  Court 
Filed,  December  20,  1888. 
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Action  in  chancery  to  dissolve  a  partnership,  and 
to  settle  its  affairs.  A  decree  to  that  effect  was  entered, 
and  provision  was  made  for  the  division  of  the  assets  of 
the  iirm.  The  costs  incurred  in  the  case,  and  the 
expenses  made  by  the  receiver  who  was  appointed  upon 
plaintiff's  application  to  take  charge  of  the  property 
and  business  of  the  firm,  were  directed  by  the  decree  to 
be  paid  ont  of  the  money  in  the  hands  of  the  receiver. 
Plaintiff  appeals. 

Brovm  &  Carney j  for  appellant. 
Caswell  &  Meeker^  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff  and 
defendant,  under  a  written  agreement,  entered  into  a 
co-partnership  for  the  sale  of  jewelry,  books,  stationery, 
etc.  The  contract  is  set  out  by  copy  as  an  exhibit  to 
the  petition.  It  is  shown  that  plaintiff  paid  into  the 
concern  cash  or  its  equivalent  equalling  the  amount  of 
the  stock  he  was  required  to  pay  under  the  contract.  It 
is  alleged  and  charged  that  defendant,  with  the  dis- 
honest intention  to  defraud  plaintiff,  made  false  and 
''blind "  entries  in  the  books  of  the  firm,  and  drew  out 
and  misapplied  the  money  of  the  firm,  and  failed  to 
charge  himself  with  money  appropriated  to  his  own  use, 
and  in  other  matters  acted  dishonestly.  It  is  also 
alleged  that  defendant,  during  plaintiff's  absence,  and 
without  his  knowledge  and  consent,  leased  ^at  a  large 
rent  a  new  store-room,  and  thereby  lost  the  trade  and 
good-will  of  the  business  connected  with  the  old  stand, 
and  that  this  was  done  after  plaintiff  had  suggested  to 
defendant  that  the  business  of  the  firm  ought  to  be 
closed  up,  in  which  defendant  concurred,  and  agreed 
that  it  should  be  done.  It  is  shown  that  the  lease 
cannot  be  disposed  of  or  surrendered  except  at  a  loss  of 
sixteen  hundred  dollars.  It  is  alleged  in  the  petition 
that  defendant  is  indebted  to  plaintiff,  on  account  of  the 
business  of  the  partnership,  in  the  sum  of  five  thousand 
dollars,   and  that  defendant  is  in  poor  health,  and  for 
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that  reason  is  incapable  of  managing  the  business  of  the 
firm.  A  receiver  was  appointed,  who  proceeded  under 
the  direction  of  the  court  to  manage  the  affairs  of  the 
partnership.  The  defendant  denies  the  charges  of  fraud, 
and  dishonest  and  unfaithful  management  of  the  firm's 
business,  and  declares  that  he  is  ready  and  willing,  and 
now  offers,  to  settle  the  partnership  business,  and  to 
account  for  all  sums  received  by  him  from  the  firm,  and 
that  plaintiff  has  refused  to  settle  unless  defendant 
would  pay  sixteen  hundred  dollars,  the  alleged  loss 
arising  from  the  lease  of  the  new  store-room.  The 
holder  of  the  lease  for  the  new  store-room  intervenes, 
and  asks  that  his  interest  be  protected  by  a  proper 
decree,  holding  the  assets  of  the  partnership  in  the 
hands  of  the  receiver  subject  to  his  claim.  No  relief  is 
granted  to  him,  and  we  are  unable  to  say  that  his  inter- 
vening petition  was  considered  by  the  court.  It  is  not 
mentioned  or  referred  to  in  the  decree. 

II.  The  parties  fail  to  agree  upon  the  abstract ; 
each  claiming  that  the  abstract  of  the  other  is  incorrect. 
1.  appbal  !        "^^^  disagreement  requires  us  to  refer  to  the 

o^SvdtLLr  transcript  and  original  evidence,  if  it  be 
transoripT.  necessary  to  a  decision  of  the  case.  We 
conclude,  however,  that  it  is  not  necessary  for  us  to 
examine  the  evidence  in  order  to  determine  the  precise 
value  of  the  assets  of  the  firm.  This  is  determined  by 
the  amount  of  money  in  the  hands  of  the  receiver.  It 
will  be  seen  from  the  conclusions  we  announce  that 
such  determination  is  not  required  in  order  to  reach  a 
decision  of  the  case. 

III.  In  our  opinion  the  evidence  fails  to  support 
the  charge  of  bad  faith  and  dishonesty  made  by  plaintiff 
8  pabthsb-       ^^  *^®  petition  against  defendant ;  and  we 

Ktoofpi2^  think  it  is  not  shown  that  defendant 
ner:Uawiity.  wrougfuUy  withheld  from  the  partnership 
any  money  or  property  to  which  it  was  entitled.  It 
may  be  that  the  new  store-room  was  unwisely  rented  by 
defendant,  but  the  act  was  not  wanton  or  fraudulent,  or 
done  with  any  improper  motive,  which  would  render 
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him  liable  to  make  good  to  the  finn  or  to  his  partner 
the  loss  resulting  therefrom. 

lY.  There  are  certain  mistakes  and  omissions  in 
the  books  of  the  firm  affecting  each  of  the  jyartners,  in 
that  each  was  not  charged  with  certain  items  which 
shonld  have  been  charged  against  him.  These  matters 
are  all  properly  disposed  of  in  the  decree.  We  think  the 
court  below  correctly  found  the  several  sums  drawn  by 
the  respective  parties  for  which  each  is  chargeable,  and 
the  amount  in  the  receiver's  hands,  and  the  manner  of 
its  division  between  the  i)arties.  The  evidence  and 
exhibits  in  the  record  amply  support  the  findings  of  the 
court  below.  We  are  not  required  to  discuss  this 
evidence  and  recite  its  purport. 

V.     The  intervener  is  not  referred  to  in  the  decree 
He  does  not  appeal,  nor  does  he  appear  in  this  .court. 
He  is  not  to  be  regarded  as  calling  in  question  here  the 
decree  of  the  court  below. 

The  defendant  insists  that  the  decree  of  the  court  below 
should  have  assessed  all  the  costs  against  the  plaintiff. 

But,  as  he  has  not  appealed,  he  can  have  no 
'  oo^aints  of  moro  f avoarblo  decree  in  this  court  than  he 

had  in  the  court  below.  Frost  t).  Parker^ 
65  Iowa,  178 ;  Hvff  v,  Olmstead,  67  Iowa,  698.  We 
reach  the  conclusion  that  the  decree  of  the  district  court 

ought  to  be 

Affibmed 


The  State  v.  Bbaniff. 

Appeal:  kbbob  must  affirmatively  appbab.  Where  enore  com- 
plained of  do  not  appe&r  in  the  record,  this  court  cannot  presume 
error,  bat  moat  presume,  in  favor  of  the  trial  court,  that  no  error 
occurred. 

Appeal  from    PoVc    District    Court. — Hon.    Josiah 

Given,  Judge. 

Filed,  Deoembeb  21,  1888. 
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Reed,  J.  — This  cause  was  submitted  in  this  court 
upon  a  transcript,  which  embodies  the  information  on 
which  the  defendant  was  tried,  the  instructions  of  the 
court  to  the  jury,  their  verdict,  and  the  judgment 
pronounced  thereon  ;  also  defendant's  motion  in  arrest 
of  judgment,  and  for  a  new  trial.  This  motion  alleges 
that  certain  irregularities  occurred  during  the  trial,  by 
which  defendant  was  prejudiced  ;  but  the  allegations  of 
fact  were  not  established  by  evidence,  nor  was  any 
introduced  which  tended  to  prove  them  ;  at  least  none 
is  contained  in  the  transcript  before  us.  We  cannot 
assume  that  they  were  true,  but  will  presume  in  favor 
of  the  regularity  of  the  proceedings  of  the  trial  court 
that  they  are  not  true.  The  record  discloses  no  error, 
and  the  judgment  will  accordingly  be 

Affirmed. 

I  81     68 

76    288  

82    242 

76  m] 

105    477J 

'Te  2S2  Griffith  v.  Utley  et  al. 

•119  Sr 

1.     Tax  Bale  and  Deed:  von>  for  uncertainty  of  DSscRipnoN. 

The  land  described  in  a  notice  to  redeem  from  a  tax  sale,  and  in 

the  tax  deed  founded  thereon,  was  described  as  "  the  undivided 

thirty-nine  and  one-half  acres  of  the  north-east  quarter  of  the 

north-east  quarter  "  of  a  certain  section.    Hdd  that  the  notice  and 

deed  were  both  void  for  unoertcdnty  as  to  the  description,  and  did 

nol  cut  off  the  right  to  redeem. 

2. :  RBDKMPnoN  :  MORTGAOOR  AND  MORTGAaBE.   The  mortgagor 

and  mortgagee  each  has  the  right  to  redeem  the  moctgaged  land 
from  tax  sale,  and  the  purchaser  has  no  such  interest  as  to  author- 
ize him  to  object  to  a  redemption  by  either. 

Appeal  from  Franklin  District  Court.— Ron.  S.  M. 

Weaver,  Judge. 

Filed,  December  21,  1888. 

Action  to  quiet  the  title  of  plaintiff  in  certain  land, 
based  upon  a  tax  sale  and  deed.  Defendants  denied 
the  validity  of  plaintiff's  title,  and,  in  a  cross-petition, 
asked  to  be  allowed  to  redeem  from  the  tax  sale  and 
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deed.  Upon  a  trial  on  the  merits,  plaintiff's  petition 
was  dismissed  and  defendants  were  permitted  to  redeem 
as  prayed  for  in  the  cross-bill. 

Nagle  <&  BirdsaU,  for  appellant 

3f.  J.  Fwrry  and  Taylor  &  Evans,  for  appellees. 

BsoK,   J. — I.     The  petition  alleges  that   plaintiff 
holds  a  tax  title  to  a  tract  of  land  therein  described,  to 
which  defendants  set  np  some  claim  of  title.    He  prays 
that  his  title  may  be  quieted  in  him.    The  defendants 
L.  A.  &  P.  C.  Cromwell,  answering  plaintiff's  petition, 
allege    that    the    tax    deed    was    executed    without 
authority,  and  that  the  right  exists  in  defendants  to 
redeem  from  the  tax  sale.    It  is  further  alleged  that  the 
land  was  taxed  to  one  of  the  defendants,  and  that  they 
have    been  in  the  possession  of  the  lands  for  many 
years,  and  no  notice  of  the  expiration  of  the  time  for 
redemption  has  been  served  on  them^  or  either  of  them. 
And  it  is  alleged  that  defendants  have  offered  to  redeem 
from  the  taxes,   which  offer  was  refused.    It  is  also 
alleged  as  a  ground  of  invalidity  of  the  tax  title  that 
the  sale  upon  which  it  was  based  was  made  for  taxes  of 
previous  years,  which  were  not  carried  forward  and 
put  upon  the  list  of  unpaid  taxes  for  which  the  sale 
was  had.    The  defendant  Utley,  in  a  separate  answer, 
alleges  substantially  the  same  defenses  pleaded  by  the 
other   defendants,    all   of   whom,  in   their   respective 
answers,  which  are  made  cross-bills,  pray  that  they  be 
allowed  to  redeem.  'Utley  alleges  that  the  other  defend- 
ants executed  to  him  a  morfigage  on  the  land  to  secure 
the  purchase  money  for  the  land,  or  a  part  thereof ;  the 
land  having  been  purchased  of  him  by  his  co-defend- 
ants.    He  prays  that  he  may  be  permitted  to  make 
redemption  from  the  taxes ;  that  a  judgment  be  entered 
against  his  co-defendants  for  the  amount  due  him,  to 
which  may  be  added  the  amount  he  may  be  required  to 
pay  for  the  redemption  of  the  land  from  the  taxes. 
The  court,  by  the  final  decree,  granted  the  relief  prayed 
by  defendants  in  their  respective  cross-bills.    The  tax 
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deed,  notice  of  expiration  of  the  time  of  redemption, 
and  all  other  proceedings  pertaining  to  the^  title  found 
in  the  record  which  describe  the  land  in  question,  do  so 
in  this  language :  ''The  undivided  thirty-nine  and  one- 
half  acres  of  the  north-east  quarter  of  the  north-east 
quarter  of    section   number    33,    township   90,    range 

II.  This  description  is  not  sufficient  to  identify 
the  land  intended  to  be  sold  and  conveyed  for  taxes. 

The  fact  that  thirty-  nine  and  one-half  acres 

'  deed:yoid     is  SO  large  a  part  of  the  "  forty '*  gives  to 

tointyof        the    objection,    upon    the  first  blush,   the 

description.  ''  i    x      v     •      tx  t>    x 

appearance  of  technicality.  But  suppose 
the  description  had  been  one-half  an  acre,  one  acre,  or 
fourteen  acres  of  the  specified  "forty.'*  No  one  would 
see  any  ground  for  charging  that  the  objection  based 
upon  the  uncertainty  of  such  description  is  technical. 
But  the  description,  ''39^  acres"  of  the  specified 
"forty,"  is  no  more  definite  and  certain  than  those  just 
supposed.  In  truth,  the  land  intended  to  be  covered  by 
the  description  is  not  shown  thereby.  It  cannot  aid 
one  who  seeks  to  discover  the  land,  to  establish  its 
boundaries  and  corners,  for  an  indefinite  number  of  tracts 
within  the  "forty"  are  covered  by  the  same  descrip- 
tion. The  tax  deed  and  other  proceedings  are  void 
for  uncertainty.  Roberts  v.  Deeds ^  57.  Iowa,  320; 
Poindexter  v.  Doolittle^  54  Iowa,  52.  Other  grounds 
of  invalidity  need  not  be  considered .  It  follows  that,  as 
the  tax  deed  is  void,  defendants  have  the  right  to 
redeem,  even  should  it  be  found  that  the  taxes  were 
legally  levied,  and  the  sale  was  regular.  Their  right  to 
redeem  is  not  affected  by  the  notice  of  the  expiration  of 
the  time  for  redemption,  for  the  description  therein  is 
the  same  as  in  the  deed,  and  the  notice  is  therefore  of 
no  effect. 

III.  The  defendants,  as  mortgagees  and  mortgagors 
of  the  land,  ask  that  they  may  be  permitted  to  redeem 
2^ .  rodemp-  ^om  the  taxes.     Surely  the  mort^gagors,  as 

^orSd^     claimants  and  owners  of  land,  have  such 
mortgagee,     rfght,   and  the  mortgagee  surely  has  that 
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right  to  protect  his  lien.  At  all  events,  plaintiff  cannot 
object  to  the  redemption  by  them ;  for  he  has  no  right 
other  than  to  receive  the  amount  required  to  be  paid  to 
redeem  the  land.  The  evidence  shows  that  the  mort- 
gagors had  title, — color  of  title  at  least, — and  were  in 
^k)S8es8ion  of  the  land  when  the  suit  was  commenced, 
and  the  land  had  been  taxed  to  one  of  them.  It  cannot 
be  doubted  that  they  have  the  right  to  redeem.  And 
the  other  defendant,  the  mortgagee,  has  undoubtedly  a 
right  to  redeem  the  land  in  order  to  protect  his  mort- 
gage lien.  It  is  our  opinion  that  the  decree  of  the 
district  court  ought  to  be 

Affikmed. 


Poster  &  Hannum  v,  Byrne. 

Fensions:  fropkrty  fubchased  with:  exemption:  chafteb  23, 
LAWS  or  1884 :  constitutionality  :  impaiement  of  contracts. 
This  court  has  held  that  the  statutes  of  the  United  States  do  not 
have  the  effect  to  exempt  from  seizure,  on  execution  or  attachment, 
money  paid  to  a  pensioner  after  the  same  has  come  into  his  hands. 
(See  cases  cited  in  opinion.)  As  a  logical  consequence  of  those 
decisions,  it  ia^keld  in  this  case  that  a  homestead  purchased  with 
such  money  is  not  exempt  in  this  state  from  attachment  for  a  debt 
contracted  prior  to  the  purchase  of  the  homestead,  and  prior  to 
the  enactment  of  chapter  23,  Laws  of  1884,  notwithstanding 
said  act  declares  to  the  contrary  ;  and  that  said  act,  so  far 
as  it  declares  to  the  contrary,  is  void,  being  in  yiolation 
of  article  1,  section  10,  of  the  constitution  of  the  United  States, 
which  declares  that  '*  no  state  shall  pass  any  law  impairing  the 
obligation  of  contracts ; "  the  rule  being  that  statutes  which  under- 
take, after  contracts  are  entered  into,  to  exempt  property  from 
seizure  for  their  satisfaction,  which,  but  for  the  exemption  created, 
would  have  been  liable  to  seizure,  are  in  conflict  with  that  pro- 
Tision.    [Beck  and  Rothrock,  JJ.,  dissenting.] 

Appeal  from  Clinton  District  Court. 

Filed,  Deoember  21,  1888. 

Plaintiffs  brought  an  action  on  an  account  for 
goods  and  merchandise  sold  to  defendant.  They  sued 
out  a  writ  of  attachment,  which  was  levied  on  certain 
real  estate.    Defendant  moved  to  discharge  the  property 
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from  the  levy,  on  the  ground  that  it  was  exempt  from 
seizure.  The  court  sustained  that  motion,  and  the 
present  appeal  is  from  that  order. 

Pascal  &  Armentrout  and  P.  B,  "Wolfe^  for 
appellant. 

Merrill  &  Lee^  for  appellee. 

Reed,  J. — The  debt  for  the  recovery  of  which  the 
suit  was  brought  was  contracted  prior  to  March  1,  1884. 
The  attached  property  was  purchased  by  defendant  on 
the  thirty-first  of  January,  1887,  and  paid  for  out  of 
money  received  by  him  from  the  government  of  the 
United  States  as  a  pension  ;  a  pension  certificate  having 
been  issued  to  him  on  the  nineteenth  of  October,  1886. 
He  intended  when  he  purchased  the  property  to  occupy 
it  as  a  homestead,  and,  shortly  after  the  attachment  was 
levied,  he  entered  into  it  with  his  family,  and  has  since 
continued  to  occupy  it  as  a  place  of  residence. 

This  court  has  frequently  held  that  the  federal 
statute  (section  4747,  Rev.  St.  U.  S. )  does  not  have  the 
effect  to  exempt  from  seizure,  on  execution  or  attach- 
ment, money  paid  to  a  pensioner  after  the -same  has  come 
into  his  hands.  Wehb  v.  Hbltj  67  Iowa,  712 ;  Triplett  v. 
Orahara^  58  Iowa,  135 ;  Baugh  t.  Barrett^  69  Iowa, 
495.  A  majority  of  the  court  are  content  to  adhere  to 
that  holding.  It  appears  to  us  that  the  language  of  the 
act  (which  is  set  out  in  the  opinion  in  Wehb  v.  HoU^ 
s^cpra)  precludes  the  idea  that  it  was  the  intention  of 
congress  to  exempt  either  the  money,  after  it  had  gone 
into  the  hands  of  the  pensioner,  or  the  property  which 
he  may  have  purchased  with  it.  The  question,  then, 
is  whether  the  property  is  exempt  under  the  provisions 
of  any  statute  of  the  state.  Before  the  enactment  of 
chapter  23  of  the  Acts  of  the  Twentieth  General 
Assembly,  there  was  no  statute  of  this  state  exempting 
money  paid  by  the  federal  government  to  pensioners,  or 
the  property  purchased  therewith.  That  statute,  by  its 
terms,  exempts  all  money,  received  by  any  person 
resident  of  the  state  as  a  pensioner,  wh  ether  the  same 
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be  in  the  actual  possession  of  the  pensioner,  or  loaned, 
invested,  or  deposited  b^"  him.  It  also  exempts  the 
homestead  of  sach  pensioner  purchased  and  paid  for 
with  pension  money.  Ttie  act  took  effect  March  28, 
1884,  after  the  debt  in  question  was  contracted.  But, 
by  the  express  language  of  the  act,  the  exemption 
created  by  it  '*  shall  apply  to  the  debts  of  such  pensioners 
contracted  prior  to  the  purchase  of  such  homestead." 

The  x>oint  urged  by  the  appellant  is  that  the  act,  in 
80  far  as  it  undertakes  to  exempt  property  acquired 
after  a  debt  is  contracted  from  seizure  for  the  satisfac- 
tion of  the  debt,  is  in  conflict  with  section  10,  article  1, 
Const.  U.  S.,  which  declares  that  '^  no  state  shall  pass 
any  law  impairing  the  obligations  of  contracts."  The 
supreme  court  of  the  United  States  has  frequently  held 
that  statutes  which  undertake,  after  contracts  are 
entered  into,  to  exempt  property  from  seizure  for  their 
satisfaction,  which,  but  for  the  exemption  created, 
would  have  been  liable  to  seizure,  were  in  conflict  with 
that  provision.  Edwards  v.  Kearzey^  96  U.  S.  696  ; 
Walker  v.  Whitehead^  16  Wall.  314 ;  Ounn  v.  Barry, 
15  Wall.  610.  The  holding  in  these  cases  is  quite  con- 
elusive  of  the  question  before  us.  The  provision  of  the 
statute  in  question  cannot  be  sustained,  and  the  order 
appealed  from  must  be 

Reversed, 

Beok,    J.,     (dissenting.)    I.      Chapter   23,     Acts 

Twentieth  General  Assembly,  which  took  effect  March 

26,  1884,  provides  that  the  homestead  of  a  pensioner, 

purchased  with  the  proceeds  of  his  pension,  shall  be 

exempt  from  seizure  and  sale  for  his  debts,  contracted 

either  before  or  after  the  purchase  of  such  homestead. 

Defendant  relies  upon  this  statute  to  support  his  claim 

that  the  property  is  exempt.    It  is  insisted  by  counsel 

of  plaintiffs  that  the  statute,  so  far  as  it  applies  to  debts 

contracted  before  the  purchase  of  the  homestead,  is  in 

conflict  with  the  constitution  of  the  United  States,  in 

that  it  impairs  the  obligation  of  contracts.     I  need  not 

consider  the   question    thus  raised,    further   than  to 
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inquire  whether  the  pension  is  exempt  by  the  statute  of 
the  United  States  from  all  debts  of  the  pensioner.  If 
it  is,  no  creditor  of  the  pensioner  can  reach  the  pension, 
without  regard  to  the  time  the  debt  was  contracted. 
There  can,  therefore,  be  no  impairment  of  contract  by 
the  statute  of  this  state  just  referred  to. 

II.  The  act  of  congress  under  which  defendant' s 
pension  was  granted  contains  this  provision :  ^^  Sec.  4747. 
No  sum  of  money,  due  or  to  become  due  to  any  pen- 
sioner, shall  be  liable  to  attachment,  levy,  or  seizure,  by 
or  under  any  legal  or  equitable  process  whatever, 
whether  the  same  remains  with  the  pension-office  or  any 
officer  or  agent  thereof,  or  is  in  course  of  transmission  to 
the  pensioner  entitled  thereto ;  but  shall  inure  wholly  to 
the  benefit  of  such  pensioner."  See  Rev.  St.  U.  S.,  sec. 
4747.  It  is  obvious  that  this  provision  was  intended 
for  the  benefit  and  protection  of  pensioners,  and  not 
wholly  of  the  officers  of  the  U  nited  States,  in  view  of 
the  fact  that,  under  the  decisions  of  the  United  States 
supreme  court,  money  appropriated  by  the  government 
to  a  citizen  cannot  be  reached  by  any  process  to  subject 
it  to  his  debts  until  it  is  actually  paid  into  the  hands  of 
the  citizen.  It  was  held  in  B  uchanan  v.  Alexander ^  4 
How.  20,  that,  **  so  long  as  money  remains  in  the  hands 
of  a  disbursing  officer,  it  is  as  much  [the  money  of  the 
United  States  as  if  it  had  not  been  drawn  from  the 
treasurer.  Until  paid  over  by  the  agent  of  the  govern- 
ment to  the  person  entitled  to  it,  the  fund  cannot,  in  any 
legal  sense,  be  considered  apart  of  his  effects."  Pen- 
sions are  only  paid  to  the  pensioner  in  person,  or 
upon  checks  payable  to  his  order.  Rev.  St.  U.  S.,  sec. 
4765.  It  is  impossible,  under  the  case  just  cited,  to  reach 
money  of  a  pensioner  by  any  process  until  it  is  x^&id  to 
him.  The  provision  above  quoted,  being  an  enact- 
ment of  a  prior  decision,  must  be  presumed  to  have 
had  other  purposes  than  the  protection  of  the  govern- 
ment officers ;  for  we  will  presume  that  congress  knew 
that  the  officers  were  already  fully  protected  by  the 
decision  of  the  supreme  court.  Indeed,  the  section  quoted 
so  declares  in  enacting  that  the  pension  '^  shall  inure 
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wholly  to  the  benefit  of  the  pensioner."  It  is  plain 
that  protection  to  the  pensioner  is  a  pnrpose  of  the 
enactment,  and  it  is  equally  plain  that  such  protection 
was  not  against  attempts  to  subject  the  pension  to  the 
seizure  ux>on  process  before  it  had  reached  the  hands  of 
the  pensioner ;  for  that  protection  was  fully  secured  by 
the  decision  of  the  United  States  supreme  court.  The 
protection  to  the  pensioner  intended  by  the  statute 
clearly  begins  after  the  pension  money  reached  the  hands 
of  the  pensioner,  and  its  character  and  extent  is 
expressed  by  the  declaration  that  the  pension  ^^  shall 
mure  wholly  to  the  benefit  of  such  pensioner."  That 
declaration  cannot  mean  simply  and  only  that  he 
is  to  hold  the  money  as  his  property,  subject  to 
liability  for  his  debts,  as  other  property.  He  would 
have  that  right  without  the  statute.  We  will  not 
presume  that  congress,  by  a  statute,  would  do  the 
vain  thing  of  conferring  a  right  already  possessed  by 
the  citizen.  Nor  can  it  mean  that  the  money  shall  be 
protected  from  process ;  but  that  a  homestead,  which  is' 
recognized  and  protected  under  both  national  and  state 
legislation,  if  bought  with  proceeds  of  a  pension,  shall 
not  be  subject  to  process.  The  pensioner  attempts  to 
have  the  ''  benefit "  of  a  homestead  by  purchase  with  his 
pension  money.  If  the  homestead  becomes  liable  for  his 
debts,  his  pension  does  not  ^' inure  wholly  to  his 
benefit."  I  am  brought  to  the  conclusion  by  these  and 
other  reasons  that,  under  the  statutes  of  the  United 
States,  a  person  may  hold  a  homestead  purchased  with 
his  pension  money,  free  from  all  debts,  without  regard 
to  the  time  they  were  contracted. 

III.  That  it  is  competent  for  congress  to  grant  this 
protection  cannot  be  doubted.  The  pension,  while 
earned  by  invaluable  patriotic  service,  is  a  gratuity  on 
the  part  of  the  government  in  the  sense  that  it  is  not 
granted  under  any  contract.  Surely  the  government 
may  provide  that  its  gratuity  to  its  patriotic  defenders, 
given  as  a  meager  recompense  for  health  lost,  blood 
shed,  and  lives  sacrificed  in  defense  of  the  Union  and 
the  constitution,  shall  "inure  wholly  to  the  benefit  of 
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the  pensioner."  Shall  not  the  sovereign  giver  of  a 
gratuity  prescribe  how  it  shall  be  used  and  enjoyed  ? 
In  granting  homesteads,  congress  has  exercised  this 
sovereign  authority,  and  exempted  them  from  debts 
contracted  prior  to  their  acquisitions.  Rev.  St.  U.  S., 
sec.  2296.  I  have  never  heard  these  provisions  ques- 
tioned on  the  ground  of  want  of  authority  in  congress 
to  enact  them,  and  am  aware  of  no  principles  upon 
which  objections  thereto  can  be  based.  In  support  of 
these  views,  see  Folschow  v.  Werner^  51  Wis.  86,  7  N. 
W.  Rep.  911. 

I  reach  the  conclusion  that  defendant's  homestead  is 
exempt  from  plaintiff 's  claim,  which  is  in  conflict  with 
Webb  V.  HoU^  67  Iowa,  712,  de  cided  by  a  majority  of 
this  court.  The  decision  in  that  case,  in  my  opinion, 
ought  to  be  overruled.  See  Ooble  %,  Stephenson^  68 
Iowa,  270. 

RoTHBOOK,  J.,  concurs  in  this  dissent. 

ON  BEHEABING. 

BoTHBOOK,  J. — This  appeal  was  considered  by  this 
court  at  a  former  term,  and  an  opinion  was  filed  revers- 
ing the  judgment  of  the  district  court.  A  petition  for 
rehearing  was  presented,  and  in  view  of  the  fact  that 
two  of  our  number  dissented  from  the  former  opinion, 
and  that  a  change  had  taken  place  in  the  membership  of 
the  court  which  might  lead  to  a  different  result,  we 
thought  it  advisable  to  entertain  the  petition,  and  reex- 
amine the  questions  in  the  case.  ^  Having  done  so,  we 
have  to  announce  that  the  former  opinion  must  stand. 
A  majority  still  adhere  to  it,  with  Mr.  Justice  Beck 
and  the  writer  hereof  dissenting  as  before. 

Revebsed. 
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t.  Appeal :  FRAcncs :  AsaaNXBirr  of  erbobs  :  bzactnbss  rsquibsd.  l^Tloi 
Section  8207  of  the  Code  provides  that  aasignments  of  enx>r  must  ^  *^ 
point  oat  the  very  error  objected  to,  and  that  among  several 
points  in  a  demurrer  or  motion  the  assignment  must  designate 
which  is  relied  on  as  error,  and  that  this  court  shall  regard 
only  such  errors  as  are  assigned  with  the  requisite  exactness. 
Under  this  rule,  five  different  assignments  of  error  in  this  case 
(for  which  see  opinion )  must  be  disregarded. 

2.  InBtmotioiiB :  BBPsnnoN  not  rbquibbd.  Where  the  court  has 
fully  and  fairly  charged  the  jury,  it  is  not  error  to  refuse  to  give 
other  instructions  upon  the  request  of  counsel. 

3.  Api>eal:  costs  of  amended  abstract.  The  appellee  will  not, 
upon  an  affirmance  of  the  judgment,  be  charged  with  the  costs  of 
an  amended  abstract  filed  by  him,  when  it  appears  that  the  greater 
part  of  its  contents  were  necessary  for  the  determination  of  the 
case. 

Appeal  from  Johnson  District  Court. — Hon.   S.    II. 

Fairall,  Judge. 

Filed,  December  21,  1888. 

This  is  an  action  to  recover  damages  which  the 
plamtiff  incurred  by  reason  of  a  fall  from  an  alleged 
defective  and  improperly  constructed  sidewalk.  There 
was  a  trial  by  jury,  which  resulted  in  a  verdict  and 
judgment  for  the  plaintiff.     Defendant  appeals. 

Baker  &  Ball^  for  appellant. 

Ranck  &  Wade^  for  appellee. 

RoTHROCK,  J. — I.  The  assignment  of  errors  is  in 
these  words:     ''^  First.    The  court  erred  in  overruling 

defendant's  objections  to  the  introduction 

'  tioe  MU8^   of  certain  testimony,  shown  in  the  abstract 

^«^  exact-  as  objected  to  by  defendant,  and  in  receiving 

nea  req         ^xxch  objectiouable  testimony.    Second.   The 
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court  erred  in  overruling  defendant' s  motion  to  instruct 
the  jury  to  return  a  verdict  for  defendant.  Third.  The 
court  erred  in  refusing  to  submit  to  the  jury  the  inter- 
rogatories asked  by  defendant.  Fourth.  The  court 
erred  in  refusing  to  give  to  the  jury  instructions  asked 
by  defendant  and  embodied  in  the  bill  of  exceptions  in 
the  abstract.  Fifth.  The  court  erred  in  refusing  to 
set  aside  the  verdict  of  the  jury,  and  in  not  granting 
defendant  a  new  trial.  Sixth.  The  court  erred  in 
rendering  judgment  against  defendant  on  said  verdict." 
The  quesldon  is  made  by  counsel  for  api>ellee  that 
all  of  these  assignments  are  insufficient  except  that 
numbered  4.  The  first  assignment  does  not  point  out 
the  testimony  to  which  objection  was  made.  The 
motion  of  defendant  to  instruct  the  jury  to  return  a 
verdict  for  defendant  was  based  upon  three  grounds, 
and  the  second  assignment  of  error  does  not  designate 
the  ground  upon  which  appellant  relies.  There  were 
three  special  interrogatories  submitted  by  the  defend- 
ant, with  a  request  that  the  court  give  the  same  to 
the  jury,  which  was  refused.  The  assignment  of  error 
numbered  3  does  not  specify  with  particularity  as  to 
which  of  the  interrogatories  should  have  been  submitted 
to  the  jury.  The  motion  to  set  aside  the  verdict,  and 
for  a  new  trial,  was  founded  upon  seven  grounds,  and 
the  assignment  of  error  with  reference  thereto  is 
general,  and  without  specification.  These  assignments 
of  error  caiinot  be  considered.  Section  8207  of  the 
Code  provides  that  assignments  of  error  must  point  out 
the  very  error  objected  to,  and  that  among  several 
points  in  a  demurrer  or  motion  the  assignment  must 
designate  which  is  relied  on  as  an  error,  and  the  court 
will  only  regard  errors  which  are  assigned  with  the 
requisite  exactness.  It  is  plain  that  the  assignment  of 
errors  last  above  set  out  is  insufficient,  and  cannot  be 
considered.  Peck  v.  HendershoU^  14  Iowa,  40 ;  Arnold 
V.  Arnold^  20  Iowa,  273  ;  Reilly  t.  Ringland^  44  Iowa, 
422 ;  Oschner  v.  Schunk,  46  Iowa,  293.  And  the  assign- 
ment of  error  numbered  6  must  also  be  disregarded. 
Tomhlin  v.  Bally  46  Iowa,  190. 
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n.  The  only  assignment  which  can  be  considered 
is  that  based  upon  the  refusal  of  the  court  to  give  an 
2L  isn-MPCTioKs-  iitistruction  to  the  jury  at  the  request  of  the 
repegtiion  not  defendant.  There  was  but  one  instruction 
requested.  The  instructions  given  by  the 
(X)urt  to  the  jury  are  not  set  out  in  appellant's  abstract. 
Bat  it  is  claimed  that  the  court  did  give  an  instruction 
involving  the  same  questions  of  law  as  those  embodied 
in  the  one  requested  by  appellant,  and  refused. 
Appellee,  in  an  amended  abstract,  set  out  the  charge  to 
the  jury  in  full,  and  claims  that  all  questions  in  the 
case  were  therein  fairly  presented  to  the  jury.  An 
examination  of  the  instructions  leads  us  to  the  conclu- 
sion that  there  was  no  error  in  refusing  the  instruction 
in  question.  The  court  so  fully  and  fairly  instructed 
the  jury  that  there  could  have  been  no  reasonable 
ground  of  complaint  in  this  respect. 

Counsel  for  apx)ellant  filed  a  motion  asking  that 

the  costs  of  the  abstract  filed  by  appellee  be  taxed  to 

her.    The  motion  will  be  overruled.     The 

'  oflmended     greater  part  of  said  abstract  consists  of  the 

charge  of  the  court  to  the  jury.    It  was 

necessary  for  the  purpose  of  showing  that  there  was  no 

error  in  refusing  to  give  the  instruction  asked  by  the 

defendant. 

Affibmsd. 


Jokes,  Dickey  ft  Co.  r.  Bakeb  et  al. 

1.  Appeal :  rbcord  :  duty  of  counsel.  It  is  the  duty  of  counBel  in 
this  court  to  so  prepare  and  preeent  the  record  of  their  causes  as  to 
facilitate  the  discovery  of  the  facts  and  points  involved,  so  that 
court  may  have  its  time  for  the  perfomutnce  of  its  proper  duties. 

2.  Evidence:  promissobt  note:  pboof  of  bignatube.  In  an 
action  on  a  promiBsory  note,  where  the  signature  is  not  denied 
under  oath,  the  note  may  he  introduced  in  evidence  without  proof 
of  the  genuineness  of  the  signature.  ( Ck)de,  sec.  2780. )  The  mere 
fact  that  the  answer  is  sworn  to  makes  no  difference,  where  it  con- 
tains no  such  deniaL 
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S.  Mortgage :  mistake  in  description  :  reformation  :  eyidbncb. 
The  evidence  in  this  case  held  sufficient  to  authorize  the  reforma- 
tion of  a  mortgage  to  cure  a  mistake  in  the  description  of  the 
property. 

Appeal  from  Carroll  District  Court. 

Filed,  Pegehbek21,  1888. 

Action  to  foreclose  a  mortgage.  The  petition  alleges 
that  the  property  conveyed,  through  mistake,  is  mis- 
described  in  the  mortgage.  Plaintiffs  pray  that  the  mort- 
gage may  be  reformed,  and  the  mistake  corrected. 
There  was  a  decree  granting  the  relief  prayed  for  by 
plaintiff.  One  of  the  mortgagors  and  his  wife,  who 
joined  in  the  execution  of  the  mortgage,  appeal. 

Benjamin  L  Salinger^  for  appellants. 

George  W.  Paine^  for  appellees. 

Beck,  J.— I.  This  case  is  submitted  upon  an  orig- 
inal, two  amended,  and  one  additional  abstract,  a  part 

of  which  was  submitted  to  the  court  at  the 
'ord:datyof  October  term,  1887,  and  the  others  at  and 
oounse.  subsoqueut  to  the  May  term,  1888.  It 
required  no  little  patience,  in  the  absence  of  any  aid 
from  counsel,  to  trace  up  and  discover  all  these  papers. 
Our  time  devoted  to  this  perplexing  work  could  have 
been  more  profitably  employed  in  the  discharge  of  our 
proper  duties.  We  will  notice  all  objections  made  by 
defendants^  counsel  in  the  order  of  their  discussion. 

II.  It  is  alleged  that  the  notes  offered  in  evidence 
were  not  identified,  and  were  therefore  erroneously 
admitted  in  evidence.  But  the  additional  abstract,  as 
amended,  shows  that  they  were  the  identical  notes 
described  in  the  petition. 

in.  It  is  insisted  that,  as  defendants'  answer  was 
verified,  the  notes  were  erroneously  admitted  in  evidence 


OCTOBER  TERM,  1888.  305 

Jones,  Dickey  A  Co.  ▼.  Baker. 

1  Ensure! :      without  pioof  of  the  genuinenoss  of  the  sig- 
SSS^j^f    natures  thereto.    But  defendantsdo  not  deny 
ofgi«iiiitiire.    the  genuineness  of  the  signatures  in  their 
answer,  as  required  by  Code,  section  2730. 

IV.  It  is  insisted  that  the  evidence  is  not  sufficient 
to  authorize  the  decree  reforming  the  mortgage.  We 
9.  MoBTOAGs :  think  otherwise.  The  evidence  shows  that 
te^u^:  through  mistake  the  mortgage  incorrectly 
JJSSS^^^'''  described  the  property  intended  to  be  con- 
veyed. The  mistake  arises  in  erroneously 
giving  the  name  of  an  addition  in  which  one  of  the  lots 
is  situated,  and  describing  the  other  as  situated  in  tlie 
town,  instead  of  an  addition  thereto.  The  evidence  with 
sufficient  clearness  shows  the  mistake,  and  the  true 
description  of  the  property  intended  to  be  conveyed. 
Counsel  present  a  resume  of  the  rules  of  the  law  pre- 
scribing the  character  of  proot  demanded  to  make  a  case 
authorizing  equity  to  correct  a  mistake  in  a  written 
instrument .  In  our  opinion  the  evidence  sufficiently  com- 
plies with  these  requirements.  The  wife  of  defendant, 
who  appeals,  intended,  9s  is  shown  by  the  evidence,  to 
relinquish  her  dower  in  the  lot  which  the  mortgagors 
sought  to  convey  This  is  sufficient  to  authorize  the 
correction  as  to  her.  Counsel  for  defendant  do  not  deny 
this  rule,  but  think  that  the  intention  of  the  wife  is  not 
shown ;  we  think  it  is. 

Y.  It  is' insisted  that  the  Judgment  and  decree  is  in 
excess  of  the  sum  due,  as  established  by  the  evidence. 
As  we  understand  the  evidence, — and  it  cannot  be  denied 
that  it  is  quite  obscurely  presented  in  the  several  papers 
of  the  case, — ^the  decree  is  for  the  sum  shown  to  be  due 
upon  the  notes.  We  have  considered  all  questions  in 
the  case,  and  reach  the  con  elusion  that  the  decree  of  the 
court  below  ought  to  be 

Affibmed. 

Vol.  76—20 
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Cox  et  al. 


1. 


76  ao6 

112    60* 


,76     306 

141      404 


2. 


8. 


Ck>ntraot :  to  oovtby  ulsd  :  spboifio  perfobmakce  :  indeetnitb 
DBSCBIFTION.  A  contraot  to  convej  land  was  sought  to  be  avoided 
on  the  groond  that  the  description  was  too  indefinite.  It  described 
the  land  as  that  part  of  a  certain  government  subdivision,  ''lying 
south  of  the  gtove.^  Held  that  this  description  was  certain,  and 
that  it  was  no  ground  for  refusing  an  order  for  specific  perform- 
ance. 


: : :  MUTUALITY.    A  contract  to  convey  land 

in  consideration  of  the  location  and  maintenance  of  a  depot  at  a 
certain  place  cannot  be  avoided,  after  the  depot  has  been  built,  on 
the  ground  that  the  courts  will  not  compel  the  other  contracting 
party  to  maintain  the  depot  at  that  place. 

: : :    CONDITION  SUBSEQUENT.    Such  contract 


cannot  be  avoided  on  the  ground  that  the  other  party  has  not 
performed  on  his  part  certain  conditions,  which  appear  not  to  be 
conditions  precedent, 

4. : : :  FAILUBB  OF  OONDmON  :  OONSTBUCnON.     A 

contract  which  provided  that  in  consideration  of  the  location  of  a 
depot  at  a  certain  point,  and  the  building  of  the  usual  depot 
buildings  there,  and  the  running  of  trains  to  and  from  the  same 
before  a  given  date,  defendants  would  convey  certain  land,  held 
not  to  require  the  building  of  tb»  depot,  but  only  the  running  of 
the  trains,  within  the  time  named« 


6. : : :  siQNUra  without  bbadino.    The  specific 

performance  of  a  contraot  to  convey  land  cannot  be  avoided  on 
the  ground  that  the  maker  of  it  relied  on  the  other  party's  attorney 
to  draw  it,  and  that  he  signed  it  without  reading,  and  that  it  did 
not  properly  express  the  agreement  of  the  parties. 


Appeal  from   Webster  District   Court. — Hon.  S.  M. 

Weaver,  Judge. 


Filed,  December  21,  1888. 
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Action  for  the  specific  performance  of  a  contract. 
There  was  a  decree  granting  the  relief  prayed  for  by 
plaintiff.    Defendants  appeal. 

Wright  A  Farrell^  for  appellants. 

A.  E.  Clarke^  for  appellee. 

Beok,  J. — I.  The  contract  which  the  plaintiff 
prays  may  be  specifically  performed  by  defendants  is  in 
1.  cohtraot:  to  *^®  foUowing  language :  *'  In  consideration 
^SSo  pcv^ '  ^'  ^^^  location  and  maintenance  of  a  depot 
^dSf^ito '  within  ten  rods  of  the  south  line  of  east 
dewriptioiL  ^isM  of  uortheast  quarter  of  section  16, 
township  87,  range  28,  Webster  county,  Iowa,  and  the 
building  and  maintenance  of  the  usual  4^pot  buildings 
at  said  point,  and  the  running  of  trains  to  and  from  the 
same  before  November  1,  1881,  by  the  Minneapolis  & 
St.  Lonis  Railroad  Company,  we  agree  to  convey  to  said 
railroad  company,  upon  the  performance  by  it  of  said 
conditions,  a  strip  of  land  one  hundred  (100)  feet  in 
width, — ^the  same  being  fifty  (60)  feet  in  width  on  each 
side  of  the  center  line  of  the  Minneapolis  &  St.  Louis 
Railroad,  where  the  same  is  now  located  over  and  across 
the  east  half  of  northeast  quarter  of  section  16,  township 
87,  range  38^  Webster  county,  Iowa ;  and  also  a  strip  of 
land  two  hundred  (200)  feet  wide,  on  the  westerly  side 
of  the  adjoining  said  one  hundred- feet  strip,  and  being 
one  thousand  (1,000)  feet  long,  and  commencing  at  said 
south  line,  and  running  thence  north  one  thousand 
(1,000)  feet ;  and  the  undivided  one-half  of  that  part  of 
said  east  half  of  northeast  quarter  lying  south  of  the 
grove  thereon,  not  included  in  said  depot  grounds  or 
right  of  way.  For  the  like  consideration  the  said  E.  H. 
Cox  waives  and  relinquishes  the  damages  allowed  for 
said  right  of  way  by  the  commissioners.  The  railroad 
company  shall  pay  the  damages  allowed  Anderson,  and 
shall  also  pay  the  expenses  of  platting  and  recording 
plat  of  said  land  into  town  lots.    The  said  Cox  shall 
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give  a  bond,  as  provided  by  law,  against  any  incumbrance 
on  said  land.  E.  A.  Cox.  Ada  Cox."  The  plaintiflf 
alleges  that  it  performed  all  the  conditions  of  the  con- 
tract within  the  time  prescribed  therein,  and  that 
defendants  have  refused  to  convey  the  property  as  they 
are  obligated  to  do  by  the  contract.  The  defendants 
admit  thiB  execution  of  the  contract,  and  that  they 
refuse  to  convey  any  property  under  it.  As  a  special 
defense,  they  allege  that  the  description  of  a  part  of  the 
property  as  set  out  in  the  contract  is  too  vague,  indefinite 
and  uncertain  to  be  enforced,  and  no  decree  for  specific 
performance  will  therefore  be  rendered.  Por  a  further 
defense  they  alleged  that  the  agreement  between  the 
parties,  which  the  contract  was  made  to  express,  was  in 
fact  different  in  its- provision,  in  that  it  provides  that  a 
divided  half  instead  of  an  tindivided  half  of  the  land 
shall  be  conveyed.  It  is  alleged  that  the  agreement 
between  the  parties  differs  from  the  contract  in  some 
other  respects,  which  need  not  be  particularly  stated. 
It  is  alleged  that  the  contract  was  drafted  by  the  agent 
or  attorney  of  plaintiff,  who,  through  negligence  or 
fraud,  omitted  to  insert  the  conditions  correctly  in  the 
contract ;  and  defendants,  relying  upon  the  written 
contract  as  a  true  expression  of  the  agreement  of  the 
parties,  executed  it. 

II.  The  description  which  defendants  insist  is  so 
uncertain  as  to  defeat  the  contract,  is  of  the  undivided 
one-half  of  a  part  of  the  tract  referred  to  by  the  con- 
gressional description.  The  description  is  surely  with- 
out uncertainty  or  vagueness,  unless  these  defects  arise 
from  the  reference  to  the  grove,  south  of  which  the  tract 
is  situated.  Indeed,  counsel  urge  no  other  ground  of 
objection  to  it.  Surely,  a  grove  is  an  object  which  may 
be  taken  as  a  land-mark,  a  monument,  designating  the 
boundaries  of  land.  The  description  of  the  land,  leav- 
ing out  the  words  "  lying  south  of  the  grove,"  is  clear, 
and,  taken  in  connection  with  the  description  by  the 
congressional  subdivision,  to  which  reference  is  made  in 
the  contract,  is  complete,  plain  and  without  objection. 
The  words  referred  to  describe  the  land  to  be  conveyed 
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as  ''lying  south  ol  the  grove."  The  description  is 
certain.  In  order  to  find  the  land,  the  congressional  sub- 
division is  to  be  followed.  The  grove  is  to  be  discovered, 
and  the  land  in  the  congressional  subdivision  lying  south 
of  the  grove  is  the  land  to  which  the  contract  pertains. 
The  law '  requires  no  more  particular  description.  It  is 
surely  reasonably  certain,  and,  according  to  the  authority 
cited  by  counsel,  nothing  more  is  required.  3  Pom. 
Eq.  Jur.,  sec.  1405. 

III.  Counsel  insist  that,  as  the  courts  will  not 
compel   plaintiif  to    maintain,  a  depot   at   the   place 

designated  in  the  contract,  which  is  of  the 

'  — :  mutn-    Consideration  thereof,  the  mutuality  of  the 

ftlity 

contract,  which  is  essential  to  authorize  a 
decree  for  specific  performance,  is  wanting.  But  it 
cannot  be  doubted  that  plaintiff  may  be  compelled  to 
maintain  the  depot  after  it  is  erected  and  defendants 
have  performed  their  part  of  the  contract.  The  plain- 
tiff, having  built  the  depot  under  its  contract,  may 
demand  of  defendants  performance  on  their  part.  If  it 
fail  to  maintain  the  depot,  it  will  surely  be  answerable 
to  defendants  for  the  breach  of  the  contract. 

lY.  It  is  urged,  as  a  defense  to  the  action,  that 
plaintiff  has  not  paid  for  platting  the  land  and    the 

8 . :      damages  provided  tor  by  the  contract.     It  is 

tton'sibS^*     admitted  that  these  matters  were  not  condi- 
quent.  tious  precedent,   but  it  is  claimed  that,  as 

plaintiff  has  not  indicated  its  willingness  to  perform  the 
contract  in  this  regard,  it  cannot  demand  aspecific  per- 
formance. Surely  plaintiff  will  not  be  required  to 
perform  its  contract,  which  is  not  a  condition  prece- 
dent, before  it  can  call  on  defendants  to  perform  theirs, 
which  alone  can  secure  plaintiff  in  the  rights  it  acquired 
under  the  contract. 

y.  It  is  insisted  that  the  depot  was  not  built  in 
the  time  prescribed  by  the  contract.  As  we  understand 
^ . ,      the  contract,  it  does  not  obligate  the  plain- 

oTciidilSm:  *^  *^  build  the  depot  within  a  prescribed 

constmctioii.   time.    It  prescribes  the  time  in  which  the 

road   shall   be  running.    But    we  do  not   think   the 
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ev  idence  shows  it  was  not  operated  to  the  station  at  the 
time  prescribed  in  the  contract. 

VI.    The  defenses  pleaded  by  defendants,  that  the 
contract  does  not  embody  the  agreement  of  the  parties, 

5  . .      that  it  was  signed  in  ignorance  of  its  vari- 

^liout*"'"*  ance  from  the  agreement,  etc.,  cannot  be 
wadiDjf.  urged  to  defeat  the  plaintiiBf's  action.  The 
law  will  not  permit  evidence  of  this  kind  to  vary  or 
defeat  contracts.  All  agreements  and  negotiations 
preliminary  to  or  contemporaneous  with  the  written 
contract  are  merged  therein,  and  the  party  signing  a 
contract  without  having  read  it,  or  taken  precautions  to 
ascertain  its  contents,  is  bound  thereby.  McCormtick  v. 
MoWurg^  43  Iowa,  561 ;  McKinney  v.  Herrick^  66  Iowa, 
414.  The  foregoing  discussion  disposes  of  all  questions 
in  the  case.    The  decree  of  the  district  court  is 

Affirmed. 


WoBDEN  V.  The  Humeston  &  Shenandoah  Railway 

Company. 

1.  Bailroads:  death  of  engineer  by  derailment:  svidbkce  of 
NEOUOENCE.  In  an  action  for  the  death  of  one  of  defendant's 
locomotive  engineers,  caused  by  the  deraUment  of  his  engine,  there 
was  evidence  tending  to  show  that  at  the  place  of  the  accident 
there  was  a  depression  in  the  track,  which  caused  such  a  rocking 
and  swaying  of  trains  passing  over  it  as  to  attract  the  attention  of 
and  alarm  persons  /)n  the  trains ;  that  the  defect  had  existed  for 
three  days  at  least ;  and  that  a  conductor  had  called  the  attention 
of  the  section-boss  to  it.  Held  that  it  could  not  be  said  that  a 
verdict  against  defendant  was  without  support  on  the  ground  that 
there  was  no  evidence  of  defendant's  negligence. 

2.     : :  EVIDENCE  AS  TO  TOPOGRAPHY.    In  such  case,  where 

defendant  claimed  that  the  derailment  was  caused  by  the  criminal 
act  of  some  unknown  person,  it  was  proper  to  allow  plaintiff  to 
prove  the  topography  of  the  country,  in  order  to  show  the  improb- 
ability of  defendant's  claim. 

3. : :  EVIDENCE :  harhless  error.    In  such  case,  if  it 

was  not  competent  to  show  that  the  defendant's  manager  was  first 
on  the  ground  after  the  accident,  it  was  not  prejudicial  on  the 
ground  that  it  might  be  argued  therefrom  that  evidence  was 
prepared  under  his  direction. 


OCTOBER  TERM,  1888.  811 

Worden  ▼.  The  Humeston  A  S.  By.  Co. 


4b : : :  appeabancs  or  spuce-bab.   In  such  oaae,  it 

beiDg  a  quefltioii  whether  a  certain  splice-bar  was  the  one  originally 
iHed  at  the  place  of  the  accident,  it  was  competent  to  admit  teeti- 
mooj  as  to  its  appearance  and  condition. 

&  Xvidenoe :  cbobs-bzaiomation  :  point  befobb  stated.  Where  a 
matter  has  been  directly  and  positiyely  stated  in  the  examination 
in  chief,  it  is  not  error  to  rule  out  questions  on  cross-examination 
calling  only  for  a  re-statement  of  the  same  matter. 

6.  Bailroads :  defect  in  tback  :  location  :  evidence.'  In  an  action 
for  the  death  of  an  engineer  through  a  defect  in  the  track,  it  was 
proper  to  permit  a  witness  to  testify  as  to  a  defect  which  he  located 
about  the  place  of  the  accident,  though  he  was  not  able  to  locate  it 
at  that  place  precisely. 

7.  Evidence  :cablislbufe-tablb8:bnctclopbdiabbitannica.  In 
estimating  the  measure  of  damages  for  the  death  of  a  person,  the 
Carlisle  life-tables,  showing  the  expectancy  of  the  decedent's  life 
are  competent  evidence,  and  the  Encyclopedia  Britannica,  being  a 
faaailiar  work  of  science  of  unquestioned  authority,  may  be  intro- 
duced to  show  such  tables. 

8.  Inetructions :  as  to  theobt  best  sufpobted  bt  evidbncb.  The 
coort  iDstructed  the  jury  that  they  should  determine  which  of  the 
tbeorias  of  the  case  was  best  supported  by  the  evidence.  HM 
not  objectionable  as  a  direction  to  find  for  the  party  whose  theory 
had  the  most  support,— the  jury  having  been,  in  other  instructions, 
dhected  as  to  the  grounds  on  which  their  verdict  should  be  based. 

Appeal  from    Page    District    Court. — Hoi«^.    C.    P. 

LooFBOUROW,  Judge. 

Filed,  December  21,  1888. 

AcrriON  to  recover  for  personal  injuries  sustained  by 
plaiBtifl's  intestate  while  employed  by  defendant  as  an 
engineer,  which  resulted  in  his  death,  and  were 
occasioned  by  defendant's  negligence.  There  was  a 
judgment  on  a  verdict  for  plaintiff.    Defendant  appeals. 

W.  W  Morsman^  for  appellant. 

James  McCahe  and  Burke  &  Prout^  for  appellee. 

Beck,  J. — I.    The  point  most  elaborated  by  plain- 
tiff's counsel  is  that  the  verdict  fails  of  support  in  the 
A  -p.^-^.^ .     evidence.    The  accident  in  which  the  intes- 
Stoeer  by     ^^  ^^  injured  was  the  derailment  of  the 
enSSSS°of'     engine  upon  which  he  was  employed.    There 
ncgugence.      ^^s    evideuce   tending   to    show  that  the 
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accident  was  caused  by  a  defect  in  the  track, — ^a  depres- 
sion which  caused  such  rocking  and  swaying  of  a  train 
passing  over  it  as  to  attract  the  attention  of  and  alarm 
persons  riding  on  the  train.  This  defect  had  existed 
for  three  days,  at  least,  before  the  accident,  and  had 
attracted  the  attention  of  a  conductor,  who  had  commu- 
nicated the  fact  as  to  the  condition  of  the  track  to  the 
section-boss.  The  defect  had  attracted  the  attention  of 
others.  Without  referring  to  other  evidence,  we  are 
justified  in  holding  that  upon  this  evidence  there  was 
no  absence  of  proof  that  the  injury  resulted  from  the 
negligence  of  defendant  in  permitting  the  defect  to 
continue  after  it  was  known  to  the  employes  in  charge 
of  the  track  and  operating  the  railroad.  Surely,  the 
defendant  ought  to  be  so  diligent  and  watchful  through 
its  employes  that  defects  endangering  the  lives  of 
passengers  and  employjBS  ought  to  be  observed,  noted 
and  reported,  so  that  they  may  be  speedily  removed. 
Any  delay  in  reporting  or  removing  defects  which  would 
permit  the  danger  to  continue  after  the  repairs  could 
have  been  made  in  the  exercise  of  due  diligence  would 
be  negligence.  We  think  there  is  no  ground  for  hold- 
ing that  the  verdict  is  not  supported  by  the  evidence. 

II.  A  witness,  against  defendant's  objection,  was 
permitted  to  describe  the  topography  of  the  country 

about  the  place  of  the  accident.  Counsel 
■  evidence  as  to  for  defendant  claims  that  the  purpose  of  the 
^*  *  evidence  was  to  show  the  improbability  of 
the  defects  in  the  track  being  caused  by  a  criminal  act, 
inasmuch  as  the  place  was  so  plainly  exposed  to  view. 
It  appears  that  defendant  claims  that  the  defect  was 
caused  by  the  criminal  act  of  some  unknown  person.  It 
is  surely  competent  to  contradict  by  evidence  any 
inference  in  that  direction.  We  think  the  evidence 
objected  to  tends  to  raise  an  inference  that  the  defect 
was  not  caused  by  a  criminal  act. 

III.  The  defendant  objected  to  evidence  showing 
that  a  relief  train  from  Clarinda  arrived  at  the  place  of 
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J . .      the   accident   before    a    like    train    from 

hUSteS*      Shenandoah.    Counsel  for  defendant  claim 
«^''*  that   the   evidence  was  intended  to  show 

that  the  manager  of  the  road  was  first  on  the  ground, 
from  which  it  would  be  argued  that  under  his  direction 
preparation  of  evidence  was  made.  Surely,  if  it  was 
not  competent  to  show  that  the  manager  was  first  on  the 
ground,  it  is  plain  that  no  prejudice  resulted  from  the 
admission  of  the  evidence.  If  the  ruling  be  erroneous, 
we  cannot  reverse  the  judgment  on  that  ground. 

lY.  A  witness  was  permitted  to  testify  as  to  the 
condition  and  appearance  of  a  splice-bar  found  at  the 

^ . .      place  of  the  accident.     It  is  claimed  that 

i^eo/l^S^  the  evidence  was  intended  to  support  an 
^*  argument  that  the  splice-bar  had  been  substi- 

tuted for  the  one  originally  used.  The  condition  and 
appearance  of  the  splice-bar  would  certainly  tend  to 
show  the  length  of  time  it  had  been  in  use,  and  other 
&ct8  which  would  support  an  inference  as  to  whether  it 
had  really  been  used  at  the  place.  The  evidence  was 
not  incompetent. 

V.  The  coroner  holding  the  inquest  on  the  deceased 
was  asked,  upon  cross-examination,  if  the  jury  rendered 
6.  Bra>Mic»:      ^   vcrdict   uudor   his    supervision  to    the 

SSi^f^nt  ^ff^ct  tl^at  i^^  accident  occurred  through 
before  stoted.  ^he  f elouious  act  of  somc  unknown  person. 

An  objection  to  the  question  made  by  plaintiff  was 
sustained.  It  is  not  claimed  that  the  question  was 
asked  to  prove  the  character  of  the  verdict,  but  to  show 
that  it  was  rendered  under  the  supervision  of  the  wit- 
ness. This  fact  had  been  directly  and  positively  stated 
in  the  examination  in  chief.  It  had  therefore  been 
shown,  and  it  was  no  error  to  forbid  the  repetition  of  the 
proof  on  the  point. 

VI.  A  witness  testified  to  a  defect  in  the  track. 
The  defendant  moved  to  exclude  his  evidence  for  the 

reason  that  it  did  not  show  the  defect  to  be 
■  deSoTfa"  *     at  the  precise  place  of  the  accident.    But  it 

tnok  *  locA" 

tionieri-        did  locatc  the  defect  about  the  place  of  the 

dOBM.  ... 

accident.     The  witness  was  unable  to  give 
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the  precise  place.  The  court  rightly  permitted  the 
evidence  to  go  to  the  jury,  who  were  authorized  to  con- 
sider its  eflfect. 

VII.  The  plaintiff  offered  the  Carlisle  life-tables  to 
show  the  decedent's  expectation  of   life.    The  tables 

were  found  in  the   "Encyclopedia  Britan- 

'  cariweufe-     uica,'*    which    was    admitted  in  evidence, 

oio^iaBrit-'  against  defendant's  objection.  The  Carlisle 
tables  were  prepared  to  show  the  exx)ectation 
of  life  of  persons  of  various  ages,  and  are  based  upon 
statistics  gathered  from  observation.  They  are  of 
received  authority,  and  are  found  in  works  of  science 
and  art.  We  are  not  aware  that  there  are  any  separate 
publications  containing  these  tables  and  nothing  else. 
The  **  Encyclopedia  Britannica"  is  a  familiar  work  of 
science  and  art  of  unquestioned  authority.  It  was 
therefore  rightly  received  in  evid  ence,  under  Code,  sec- 
tion 3663,  to  show  the  Carlisle  tables,  which  are  found 
in  books  of  the  character  of  the  encyclopedia.  Quite  a 
a  number  of  other  objections  to  evidence,  based  upon 
alleged  incompetency,  were  overruled, — we  think  rightly, 
in  each  case.  The  objections  are  not  of  sufficient  imi)or- 
tance  to  demand  separate  discussion. 

YIII.  The  court,  in  an  instruction,  directed  the 
jury  that  they  should  determine  which  theory  as  to  the 
8.i]rBTBuonoira:  cause  of  the  accidout  (  plaintiff's  or  defend- 

bSsts^pS^  ant's)  had  most  support  in  the  evidence. 

i,yeyi<renoe.    Qouusel    for     defendant    object     to     the 

instruction,  on  the  ground  that  it  directs  the  jury  to 
find  for  the  party  whose  theory  has  the  most  support. 
But  it  has  no  such  effect.  The  jury  were  directed  in 
other  instructions  as  to  the  grounds  upon  which  their 
verdict  should  be  based.  Other  instructions  are  objected 
to  on  the  ground  that  th  ere  is  no  evidence  to  which 
they  are  applicable.  We  think  differently,  and  regard 
the  instructions  as  correct.  The  judgment  of  the  district 
Courtis 

AVFIRMED. 
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x^ROWN  &  Sons  y.  Smith  et  dL 

Appeal:  JriosDicfnoN :  amount:  xortoags  foreclosubb*  An 
oidmary  action  to  foreclose  a  mortgage  is  not  a  case  wherein  is 
inyolved  an  interest  in  real  property ;  and  where  the  amount 
iBTolyed  doee  not  exceed  one  hundred  dollars,  this  oouit  has  no 
jurisdiction  of  an  appeal  in  such  a  case,  in  the  absence  of  a  proper 
certiflcate  ttom  the  trial  judge.  (See  Code,  sec.  8178,  and  oases 
cited  in  opinion.) 

Appeal  from    Wright   District   Court. — Hon.   D.   D. 

Miracle,   Judge. 

Filed,  December  21,  1888. 

iurriOH  to  foreclose  a  mortgage.  Upon  a  trial  on  the 
merits  plaintiffs'  petition  was  dismissed.  They  appeal 
to  this  conrt. 

Aaron  Tearous^  for  appellants. 
No  appearance  for  appellees. 

Beck,  J. — I.  The  debt  secured  by  the  mortgage 
amounts  to  $46.77,  with  interest  at  ten  per  centum  per 
annum  from  August  8,  1883.  The  petition  prays  for 
judgment  for  the  amount  of  the  debt,  and  for  a  proper 
decree  enforcing  the  mortgage  lien.  No  certificate  was 
given  by  the  judge  of  the  district  court  sending  the  case 
here  for  the  decision  of  questions  certified.  The  amount 
in  controversy  being  less  than  one  hundred  dollars,  we 
cannot  ta&e  cognizance  of  the  case,  in  the  absence  of  such 
certificate. 

U.  The  plaintiff  claims  in  this  action  to  foreclose 
the  mortgage.  The  mortgage  confers  on  the  mortgagee 
no  such  interest  in  the  land  as  is  contemplated  by  Code, 
section  3173;  which  provides  that  the 'limitation  upon 
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Cox  V.  Macy. 


appeals  prescribed  therein  shall  not  effect  a  case  wherein 
is  involved  an  interest  in  real  property.  A  mortga^ 
under  our  statutes  and  decisions  conveys  no  interest  or 
title  in  real  property.  It  simply  creates  a  lien  thereon. 
A  case  involving  the  enforcement  of  a  lien  for  less  than 
the  sum  limited  in  section  3173  cannot  be  brought  to 
this  court  without  the  certificate  therein  required. 
Andrews  v.  Burdickj  62  Iowa,  714 ;  Colyar  v.  Pettit,  63 
Iowa,  97 ;  Johns  v.  Pattee,  61  Iowa,  393.  In  the  absence 
of  the  certificate,  we  have  no  jurisdiction  of  the  case. 

It  is  therefore 

Dismissed. 


Cox  et  al.  V.  Macy  et  al. 

Appeal:  tbanscript  :  ORiamAL  papebs  as  substitutb.  When  the 
statute  requires  a  transcript  of  the  record  of  a  case  to  be  sent  to 
this  court  on  appeal,  the  requirement  is  not  complied  with  by  filing 
here  the  original  papers.  And  so,  in  an  equity  case,  where  a  trial 
de  novo  was  sought,  and  there  was  no  agreed  abstract,  and  appeUee 
claimed  that  it  did  not  appear  that  the  evidence  was  before  the 
court,  held  that  the  original  certificate  of  the  trial  judge  to  the 
evidence  could  not  be  considered,  and,  there  being  no  transcript  of 
such  certificate,  the  evidence  must  be  regarded  as  without  certifi- 
cation, and  the  appeal  dismissed.  And  in  the  same  case,  for  a  like 
reason,  held  further  that  the  original  notices  of  appeal  filed  in  this 
court,  instead  of  copies  thereof,  as  the  law  requires,  could  not  be 
considered  as  showing  that  an  appeal  had  been  taken,  and  for  that 
reason  also  the  appeal  must  be  dismissed ;  espedaUy  since  the 
original  notices  of  appeal  showed  that  service  thereof  was  made 
before  the  date  of  the  judgment  appealed  from.  (See  Code,  sees. 
8179,  8181.) 

Appeal  from  Hardin  District  Court — Hon.  'John  L. 

Stevens,  Judge. 

Filed,  Deoember  31,  1888. 

iAoTiON  to  enjoin  and  restrain  the  collection  of  a  tax 
voted  by  the  electors  of  the  township  of  Alden,  HardiH 
county,  to  aid  in  the  construction  of  the  Forest  City 
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&  Southern  Railway  on  the  ground  of  defectsin  the 
proceedings  and  non-compliance  with  the  conditions  of 
the  vote.  A  decree  granting  the  relief  prayed  for  was, 
upon  a  trial  on  the  merits,  rendered  for  plaintiffs. 
Defendants  appeal. 

C.  E.  AJhrook  and  John  Porter^  for  api)ellants. 

Taylor  &  EvanSy  for  appellees. 

Beck,  J. — The  case  is  not  in  a  condition  permitting 
as  to  examine  and  try  it  upon  the  merits,  for  the  follow- 
ing reasons : 

I.  It  is  not  presented  npon  an  agreed  abstract. 
Plaintiffs  allege  that  it  does  not  appear  that  the  evi- 
dence upon  which  the  case  was  based  is  before  us. 
There  is  no  agreed  abstract,  but  defendants  file  the 
original  pleadings,  evidence  and  other  papers  in  the 
case,  including  the  certificate  of  the  evidence  made  by 
the  judge  trying  the  case.  The  statute  requires  a  tran- 
script of  the  records,  except  the  evidence,  to  be  sent 
here  on  appeal  Code,  sees.  3179,  3181.  The  abstract 
can  only  be  supported  by  the  transcript  when  it  is 
required  by  the  statute  to  be  filed  in  the  case.  This 
court  cannot,  in  such  case,  recognize  the  original  papers 
( except  the  evidence )  as  a  substitute  for  the  transcript. 
Defendants,  therefore,  do  not  support  their  claim  that 
the  evidence  is  all  before  us,  which  is  denied  by  plain- 
tifb.  We  cannot  consider  the  original  certificate  of  the 
evidence  filed  with  the  other  papers.  It  should  be  here 
as  a  part  of  the  certified  record. 

II.  For  the  same  reason  defendants  fail  to  show 

that  the  appeal  was  taken,  which  is  denied  by  plaintiffs. 

They  have  no  transcript  of  the  notices  of  appeal,  as 

required  by  Code,  section  3179 ;  and  what  purports  to 

be  the  original  notices  of  appeal  filed  in  the  case  show 

service  thereof  before  the  decree  was  rendered,  as  stated 

by  the  papers  before  us.     For  these  reasons  we  cannot 

entertain    the    appeal  and   consider  the  case   on   the 

merits.    It  is^ 

Dismissed. 
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MiLLEB  V,  The  Chicago,  Milwaukee  &  St.  Paul, 

Railway  Company. 

Instruotions :  as  to  matters  not  in  issub.  In  an  action  for  dam- 
ages caused  by  fire  set  out  by  defendant's  engine,  a  direction  to 
the  jury  to  consider  whether  the  fire  was  caused  through  the  neg- 
ligence of  defendant  in  the  construction  or  management  of  the 
engine  was  erroneous,  where  no  such  negligence  was  charged  in 
the  petition. 

Appeal  from   CarroU  District  Court.— Roix.    J.    H. 

Maoombeb,  Judge. 

Filed,  Deoembeb  21,  1888. 

Action  to  recover  damages  on  account  of  grain, 
grass,  etc.,  burned  on  plaintiff's  land  by  a  fire  set  oat 
from  an  engine  operated  ui>on  defendant's  railroad. 
There  was  a  judgment  on  a  verdict  for  plaintiff.  Defend- 
ant appeals. 

T.  J.  Oarrisan  and  Shortley  dt  CardM,  for 
appellant. 

Geo.  W.  Painej  for  appellee. 

Beck,  J. — I.  The  court  below  permitted  plaintiff 
to  introduce  evidence  tending  to  prove  that  plaintiff 
stacked  his  grain  at  a  place,  and  in  a  manner,  which 
would  have  been  approved  by  the  practice  of  a  cautious 
and  prudent  farmer.  The  case  was  tried  upon  the 
theory  that  plaintiff  cannot  recover  if  he  is  shown  to 
be  guilty  of  contributory  negligence.  Plaintiff  insists 
that,  as  the  rule  of  contributory  negligence  has  been  held 
by  this  court,  in  West  v.  Railway  Co.^  85  N.  W,  Rep. 
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479,  not  to  apply  to  cases  for  setting  oat  fire  of  the  char- 
acter of  this  ca^e,  the  admission  of  the  evidence,  if 
erroneous,  was  without  prejudice;  for  the  reason  that 
the  negligence  of  the  plaintiff,  if  established,  woald  not 
defeat  his  recovery.  The  case  of  West  v.  Railway  Oo.^ 
is  pending  upon  a  rehearing  in  this  court,*  and  the  doc- 
trine in  question  if  before  us  for  re-consideration.  We 
do  not,  for  these  reasons,  pass  upon  the  question  pre- 
sented in  this  branch  of  the  case. 

II.  The  jury  were  directed  in  the  tenth  instruction 
that,  if  they  found  ^'the  fire  was  caused  through  the 
negligence  of  the  defendant  in  the  construction  or  man- 
agement of  the  engine  concerning  the  prevention  of 
escaping  coals  and  sparks,  and  without  the  negligence 
of  the  plaintiff  contributing  to  the  loss,  they  should 
allow  the  plaintiff  such  damages,"  etc.  The  petition 
does  not  allege  that  defendant  was  negligent  as  to  the 
construction  of  the  engine,  nor  is  it  alleged  that  the 
engine  was  negligently  or  improperly  constructed.  The 
instruction  directs  the  consideration  of  a  matter,  in 
order  to  determine  defendant's  liability,  which  was  not 
pleaded  in  the  petition.  No  rule  is  more  familiar  than 
that  one  which  requires  a  case  to  be  tried  on  the  issues 
made  in  the  pleadings,  and  will  not  permit  matters  to 
be  considered  in  order  to  fix  liability  on  a  defendant 
which  are  not  pleaded  against  him.  This  rule  is  too 
familiar  to  require  citation  of  authorities  in  its  support. 
It  is  violated  by  the  instruction  just  quoted.  Other 
questions  discussed  by  counsel  need  not  be  considered, 
as  they  may  not  arise  upon  another  trial  of  the  case. 
They  mainly  involve  rulings  upon  the  admission  of  evi- 
dence. For  the  error  pointed  out  the  judgment  of  the 
district  court  is 
Beveksed. 

*  [And  therefore  not  yet  officiallj  reported.] 
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Hei^derson  V.  Rainbow. 

Homestead:  ldots  of:  DWELLiNG-Bovfis  on  line  betwsen  two 
TBAOTS :  EQUITABLE  JUBISBICTION.  Action  to  enjoin  the  execution 
sale  of  a  forty-acre  tract  of  land,  on  the  ground  that  it  was  plain- 
tifTs  homestead.  But  since  the  statute  (Code,  section  1994)  re- 
quires that  the  homestead  embrace  the  dwelling-houser  and  since 
plaintifTs  dwelling-house  was  partly  on  the  forty-acre  tract  in 
question  and  partly  on  an  adjoining  tract  owned  by  his  wife,  ht'ld 
that  the  whole  forty-acre  tract  was  not  exempt  as  a  homestead, 
but  that  the  homestead  was  partly  on  his  land,  and  partly  on  that 
of  his  wife.  Also,  that  the  proTisions  of  the  statute  relating  to  the 
marking  out,  platting  and  recording  of  homesteads  gave  plaintiff 
ample  protection,  without  the  interference  of  equity,  and  th&t  his 
petition  was  properly  dismissed. 

Appeal   from    Shelby    District    Court.^Koy.  A.   B. 

Thornell,  Judge. 

Piled,  December  21,  1888. 

Action  in  chancery  to  enjoin  defendant,  who  is  the 
sheriff,  from  selling  certain  land  upon  execution,  on  the 
ground  that  it  is  exempt  from  sale  for  the  reason  that  it 
is  plaintiff's  homestead.  Upon  trial  on  the  merits,  the 
district  court  dismissed  plain  tiff  ^s  petition.  He  now 
apx>eals  to  this  court. 

Smith  <fe  CuUisonj  for  appellant, 

Macy  &  Oammon^  for  appellee. 

Beck,  J. — I.  The  undisputed  facts  of  the  case  are 
these:  The  plaintiff  owns  forty  acres  of  land,  which 
adjoins  one  hundred  and  twenty  acres  owned  by  his  wife. 
All  the  land  is  used  as  one  farm.  The  dwelling-house 
was  built  by  plaintiff  partly  upon  the  land  owned  by 
him,  but  the  greater  part  is  on  his  wife's  land,  the  divid- 
ing line  of  the  tract  passing  through  the  house.     The 
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bam,  cribs  and  some  other  farm  buildings^  with  the 
well,  are  on  plaintiff's  land.  No  proceedings  have  been 
bad  tx)  plat  or  set  apart  plaintiff's  homestead. 

II.  The  homestead  mnst  embrace  the  house  used 
as  a  home  by  the  owner.  Code,  sec.  1094.  It  need 
not  be  limited  to  one  subdivision  of  land,  but  may  be 
upon  more  than  one.  Id.  sec.  1995.  The  plaintiff  or  his 
wife  may  select  their  homestead  and  cause  it  to  be 
marked  out  and  platted.  Id,  sec.  1998.  The  husband 
and  wife  have  the  same  right  to  select  a  homestead  upon 
the  land  of  the  wife,  if  it  be  occupied  for  homestead 
purposes,  as  they  have  to  select  it  when  the  husband's 
land  is  occupied  for  such  purpose ;  for  the  reason  that  the 
wife's  land  may  be  occupied  as  a  homestead  of  the  fam- 
ily. Id.  sec.  1988.  Under  these  statutes,  it  is  plain  that 
the  homestead  of  the  plaintiff  was  upon  two  subdivis- 
ions of  land,  one  owned  by  his  wife.  It  is  clear  that 
his  homestead  is  not  on  his  land  alone.  The  homestead 
must  include  the  dwelling.  The  dwelling  is  upon  two 
tracts  of  land.  The  homestead,  therefore,  is  to  be 
selected  and  marked  out  ui)on  both.  If  plaintiff  may 
claim  his  forty  acres  as  exempt,  because  a  part  of  the 
house  is  on  it^  the  wife  may* claim  that  her  land  is 
exempt  for  the  same  reason.  It  is  very  plain  to  our 
minds  that  plaintiff  cannot  have  set  apart  as  a  homestead 
all  of  his  land.  The  statute  points  out  proceedings  to 
be  had  in  order  to  mark  out,  plat  and  record  his  home- 
stead, which,  as  we  have  shown,  is  to  be  on  both  his 
land  and  the  land  of  his  wife.  By  pursuing  these  pro- 
ceedings he  will  establish  his  homestead  rights  secured 
by  the  statute.  He  has  a  complete  remedy  at  law.  Ho 
therefore  cannot  seek  relief  in  chancery.  The  district 
court  rightly  dismissed  his  i)etition. 

Affikmed. 

Vol.  76—21 
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MoKenna  V.  Hoy. 

1.  InstrUotions :  as  to  fact  admitted.  In  an  action  for  the  price 
of  a  team,  where  defendant  in  his  answer  admitted  that  he 
gave  a  note  for  the  team,  and  received  plaintiff's  note  for  the 
difference  between  the  note  given  and  the  value  of  the  team, 
held  that  this  was  an  admission  that  the  value  of  the  team  was  the 
difference  between  the  notes,  and  justified  the  court  in  instructing 
the  jurv  that  if  they  found  for  plaintiff  his  measure  of  damages 
would  be  that  difference. 

2.  Appeal:  ebroe  without  pbbjttdicb.  An  erroneous  instruction 
which  does  not  appear  to  be  prejudicial  to  the  appellant  is  no 
ground  for  reversal. 

8.  Instruotion :  submission  of  whole  case.  A  direction  to  the  jury 
to  ''consider  the  whole  case  under  the  evidence  and  law  as  herein 
given  you,  and  return  such  a  verdict  as  you  think  right,*'  held  not 
objectionable 

4.  Estoppel :  conduct  not  amountino  to.  One  who  treats  as  his 
own  a  note  given  to  him  to  hold  until  a  new  note  is  procured  and 
delivered  to  him  in  its  stead,  in  payment  for  property  sold,  as 
agreed  by  the  purchaser  of •  the  property,  is  not  thereby  estopped 
from  asserting  that  he  did  not  take  the  note  in  absolute  payment 
for  the  property.  , 

Appeal  from  Humboldt  Circuit  Court. — Hon.  J.  H. 

Maoombbb,  Judge. 

Filed,  Dbobmbeb  31,  1888. 

Action  to  recover  tlie  parchasa  price  of  a  span 
of  horses  sold  by  plaintiff  to  defendant.  There  was  a 
verdict  and  judgment  for  plaintiff.    Defendant  appeals. 

A.  E.  Clarke^  for  appellant. 

M.  D.  (y  Connelly  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff  sold 
and  delivered  to  defendant  a  span  of  horses  for  the  agreed 
price  of  $184.     It  was  agreed  that  defendant  should,  in 
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payment  of  the  horses,  deliver  to  plaintiff  a  note  signed 
by  one  Goodard,  on  which  $219  was  due,  and  procure  a 
new  note  to  be  executed  by  Goodard,  and  indorsed  by 
the  payee,  in  tlfe  place  of  the  old  one.  The  plaintiff 
executed  to  defendant  his  note  for  thirty-five  dollars, 
being  the  difference  between  the  price  of  the  horses,  $184, 
and  the  face  of  the  note,  $219.  It  is  alleged  that  defend- 
ant has  failed  and  refused  to  procure  the  new  note,  and 
to  pay  for  the  team,  and  has  otherwise  failed  to  perform 
his  contract.  The  defendant,  in  his  answer,  denies  gen- 
erally the  allegations  of  the  petition,  and  especially 
denies  that  he  undertook  to  get  anew  note  from  Goodard. 
He  makes  the  following  allegation  in  his  answer: 
^^  Defendant  says  that  at  the  date  of  the  transaction 
referred  to  he  bought  of  the  plaintiff  a  team  of  horses, 
and  in  payment  therefor  sold  and  delivered  to  plaintiff 
the  note  made  by  Goodard,  referred  to,  and  plaintiff 
accepted  and  received  the  same  in  full  payment  for  said 
team,  and  gave  his  own  note  for  thirty-five  dollars  to 
defendant  for  the  difference  in  price  between  the  said 
team  and  the  amount  of  said  note." 

IL    The  circuit  court  gave  certain  instructions  to 
the  jury,  which  are  now  made  the  grounds  of  errors 

assigned,  wherein  the  jury  are  directed,  in 
uto^'   ^'  substahce,  that,  if  they  find  plaintiff  entitled 

to  recover,  the  measure  of  his  recovery  is 
$184,  the  price  agreed  upon  for  the  horses,  as  determined 
by  deducting  from  the  amount  due  on  the  note,  $319, 
the  amount  of  the  note  given  by  plaintiff  to  defendant, 
thirty-five  dollars.  It  is  insisted  that  these  instructions 
are  erroneous,  for  the  reason  that  they  instruct  upon  a 
question  of  fact  mainly, — the  value  of  the  team, — which 
should  determine  plaintiff's  measure  of  recovery.  We 
think  the  instructions  are  correct.  The  portion  of  the 
answer  recited  above  contains  the  admission  of  defend- 
ant that  the  price  of  the  team  is  determined  by  the  dif- 
ference between  the  amount  of  the  note  given  by  plaintiff 
($35)  and  the  sum  due  on  the  Goodard  note.  This  is  a 
fair  admission  of  the  price  of  the  team  as  fixed  in  the 


324  SUPREME  COUBT  OF  IOWA, 


McKenna  v.  Hoy. 


contract  of  sale,  which  should  determine  the  measure  of 
plaintiff's  recovery. 

III.  An  instruction  as  to  the  liability  of  an  indorser 
upon  the  note   is   complained   of  by  counsel.    If  we 

should  concede  that  the  instructions  are 
error  without  erroueous,     we    could     not     reverse     the 

prejudiCd. 

judgment,  for  we  are  unable  to  say  that  prej- 
udice to  any  extent  resulted  to  defendant  therefrom. 
Counsel  do  not  point  out  any  prejudice  which  could 
result  to  defendant. 

IV.  The  court  directed  the  jury  to  "consider  the 
whole  case  under  the  evidence  and  law  as  herein  given 

you,  and  return  such  a  verdict  as  you  think 
wiSntoSon^of  right."  The  instruction  is  correct.  The 
woe  caee.     ^^^^  ^^^  ^^^^  .^  substauco  to  retum  such  a 

verdict  as  they,  under  the  evidence  and   law,  regard 
correct. 

y.    It  is  insisted  that  the  verdict  is  in  conflict  with 
the  proof.    We  think  that  the  most  that  can  be  said  is 

that  the  evidence  is  conflicting.    In  such  a 
'  oonduot  lit    case  we  cannot  interfere.     It  is  insisted  that 

plaintiff  is  estopped  to  deny  that  he  became 
the  absolute  owner  of  the  note  delivered  to  him,  for  that 
he  treated  it  as  his  property,  and  claimed  the  ownership 
thereof.  It  was  delivered  to  him  to* be  held  until  the 
new  note  should  be  obtained  by  defendant.  He  had 
possession  of  this  note,  and  a  special  property  therein, 
and  was  authorized  to  treat  and  speak  of  the  note  as 
belonging  to  him.  It  is  in  fact  his  until  the  note  is 
given  which  shall  take  its  place.  Because  he  claims  his 
right  as  the  owner  and  custodian  of  the  note,  defendant 
cannot  claim  to  be  discharged  from  the  obligation  of  his 
contract.  We  think  there  is  no  ground  for  disturbing 
the  verdict  as  being  unsupported  by  the  evidence.  The 
judgment  of  the  circuit  court  is 

Affirmed. 
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Saville  V.  Chalmers. 

Conveyance :  war&aj^tv  deed  :  parol  warbantt  as  to  quautt  of 
LA!a> :  MEROEB.  A  prior  parol  warranty  as  to  the  quality  of  lan4 
conveyed  by  an  ordinary  warranty  deed  is  not  merged  in  the  deed, 
and  for  a  breach  of  it  the  grantor  is  liable  to  the  grantee  in  dam- 
ages.   (See  cases  cited  in  opinion.) 

Appeal  from  Washington  District  Court. — Hon.  David 

Ryan,  Judge. 

Filed,  December  21,  1888. 

This  is  an  action  at  law  to  recover  for  the  breach  of 
an  alleged  parol  warranty  as  to  the  quality  of  certain 
land.  There  was  a  demurrer  to  the  petition,  which  was 
sustained.    Plaintiff  appeals. 

■ 

J.  F.  Henderson  and  H.  &  TF.  Scofieldy  for 
appellant 

Jackson  Robetts  and  A.  IT.  Patterson  A  Sons^  for 
appellee. 

BoTHBOCK,  J. — It  appears  from  the  averments  of 
the  petition  that  the  plaintiff  conveyed  to  the  defendant 
sixty-four  acres  of  land,  by  a  deed  of  warranty  in  the 
usual  form.  Said  land  was  situated  in  Washington 
county,  in  this  state.  As  a  consideration  for  said  land, 
the  defendant  at  the  sa  me  time  conveyed  to  the  plaintiff, 
by  a  like  deed,  one  hundred  and  sixty  acres  of  laud, 
situated  in  the  state  of  Kansas,  and  paid  to  plaintiff  the 
sum  of  one  hundred  dollars.  That  said  conveyances  were 
made  and  money  paid  in  pursuance  of  a  prior  parol 
agreement  between  the  parties,  in  which  the  defendant 
guarantied  and  warranted  the  Kansas  land  to  be  good 
land,  free  from  alkali,  "buffalo  wallows"  and  other  bad 
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lands;  excepting  five  acres  in  the  soatheast  comer, 
which  was  alkali  and  ^'baffalo  wallows."  That  plain- 
tiff had  never  seen  said  land,  and  so  stated  to  defendant, 
and  that  he  would  rely  on  defendant' s  statements,  and 
that  defendant  stated  that  he  might  do  so,  and  that  he 
would  be  responsible  to  plaintiff  for  any  damages  he 
might  sustain  by  relying  on  defendant's  statements. 
That  said  Kansas  land  was  not  good  land,  but  was 
chiefly  alkali  land,  and  mostly  covered  with  '*  buffalo 
wallows,"  and  the  entire  tract  was  of  little  value ; 
whereby  plaintiff  was  damaged  in  the  sum  of  one  thou- 
sand dollars.  The  demurrer  was  upon  the  ground  that 
the  parol  contract  set  up  in  the  petition  was  merged  in 
the  deed,  and  no  recovery  could  be  had  upon  the  parol 
contract  made  prior  to  the  deed. 

The  sole  question  to  be  determined  by  the  appeal  is 
whether  the  deed  to  the  Kansas  land  precludes  the 
plaintiff  from  recovering  damages  on  a  prior  parol  war- 
ranty of  the  quality  of  the  land.  That  the  defendant 
would  be  liable  for  deceit,  in  making  fraudulent  repre- 
sentations as  to  the  quality  of  the  land,  there  can  be  no 
doubt,  dark  t.  RaUs^  50  Iowa,  275.  Where  there  is 
a  bill  of  sale  of  personal  property,  being  a  written  con- 
tract between  the  parties,  it  is  not  allowable  to  show  that, 
in  addition  to  the  stipulations  therein  contained,  there 
was  a  prior  or  contemporaneous  parol  warranty.  Mast 
V.  Pearce,  68  Iowa,  579  ;  Heed  v.  Wood,  9  Vt.  285  : 
Jolliffe  D.  Collins,  21  Mo.  341 ;  Lamb  v.  Crafts,  12  Mete. 
353.  The  rule  rests  upon  the  familiar  principle  that 
the  writing  is  supposed  to  contain  all  of  the  contract 
between  the  parties,  and  that  it  cannot  be  added  to  nor 
varied  by  parol.  But  we  think  no  such  rule  can  properly 
be  held  applicable  to  the  ordinary  conveyance  of  real 
estate.  It  is  the  mere  transfer  of  the  title — a  delivery, 
so  to  speak — of  the  subject  of  the  contract.  It  is  the 
act  of  but  one  of  the  parties,  made  pursuant  to  a  pre- 
vious contract,  either  in  parol  or  in  writing.  In  Trayer 
tJ.  Reeder,  45  Iowa,  272,  it  is  said :  "  The  deed  is 
evidence  of  the  final  consummation  of  some  contract 
previously  made,  but  is  not  evidence  of  the  contract." 
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Ib  that  case  the  defendant  conveyed  land  to  the  plaintiff, 
and  made  a  parol  contemporaneous  agreement  with  him 
to  keep  up  a  certain  line  fence,  and  it  was  held  that  the 
parol  contract  was  valid.  In  Often  tJ.  Batson^  71  Wis. 
74,  it  was  held  that,  where  land  was  conveyed  by 
a  deed  in  the  nsnal  form,  damages  were  recoverable 
npon  a  parol  warranty  of  the  quality  of  the  land, 
lliat  case  is  precisely  in  point,  and  the  reasoning 
of  the  opinion  is  much  the  same  as  in  Trayer  v,  Heedety 
supra.  It  is  not  to  be  supposed  that  t  he  whole  contract 
between  the  parties  is  incorporated  in  the  deed  made  by 
the  grantor  in  pursuance  of,  or  as  the  consummation  of, 
the  sale  of  land.  There  are  many  things  i)ertaining  to 
the  contract  which  it  is  manifest  are  never  inserted  in 
the  deed.  Evidence  of  the  parol  contract  does  not, 
therefore,  affect  the  deed,  or  change  it  in  any  respect. 
Ciounael  for  appellant  cite  a  large' number  of  cases  which, 
in  our  opinion,  are  not  really  at  variance  with  the  rule. 
One  of  these  is  claimed  to  be  in  point.  It  is  the  case  of 
Eighmie  v.  Taylor,  98  N.  Y.  288.  That  case  was  the 
conveyance  of  a  lease  of  certain  oil-lands .  The  convey- 
ance was  not  in  the  ordinary  form  of  warranty  deed.  It 
was  more  in  the  nature  of  an  assignment  of  an  interest 
in  the  land.  It  contaiAed  other  stipulations  than  that 
contained  in  a  deed.  There  were  two  other  writings 
between  the  parties  in  reference  to  the  subject  of  the 
contract.  It  was  held  that,  taking  all  of  the  writings 
together,  they  showed  a  full,  deiinite  and  completed 
agreement  of  bargain  and  sale,  and  must  be  conclusively 
presumed  to  contain  the  whole  contract,  and  that  an 
oral  warranty  as  to  the  capacity  of  the  oil-wells  on  the 
land  could  not  be  shown.  This  statement  of  the  case 
makes  it  manifest  that  it  has  no  application  to  the  case 
at  bar.  It  is  unnecessary  to  discuss  the  other  cases  cited 
by  counsel  for  appellee.  They  do  not  appear  to  be  in 
X>oint.  In  our  opinion,  the  demurrer  to  the  petition 
should  have  been  overruled. 

Reversed. 
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126  6ool  The  State  v.  Wyatt. 


1.  Information:  offense  judged  bt  facts  stated.  The  offenae 
charged  in  an  indictment  or  information  is  to  be  determined  from 
the  facts  alleged,  and  not  from  the  name  therein  given  to  the 
o£Fense. 

2.  Assault :  definition  :  error  without  prbjudicb.  In  a  prosecu- 
tion for  an  assault  and  battery,  the  court  in  an  instruction  defined 
an  assault  as  "  an  attempt  or  offer,  by  force  and  Tiolence,  to  do  a 
corporal  injury  to  another.*'  Held  too  broad,  because  including  a 
justifiable  assault ;  but  as  the  record  shows  no  evidence  of  a  justifi- 
able assault,  it  must  be  presumed  that  there  was  none,  and  that, 
therefore,  the  error  was  without  prejudice. 

Appeal  from   Polk    District    Court. — Hon.    Josiah 

Given,  Judge. 

Piled,  December  21,  1888. 

* 

An  information  was  filed  against  defendant  before 
a  justice  of  the  peace,  which,  the  justice  held,  charged 
the  crime  of  assault  and  battery.  Defendant  was  con- 
victed of  assault  and  battery,  and  from  the  judgment 
pronoanced  against  him  he  appealed  to  the  district 
court.  On  a  trial  in  that  court  he  w^  found  guilty  of 
an  assault,  and  sentenced  to  pay  a  fine,  and  from  that 
judgment  he  appeals  to  this  court. 

W.  S.  Sickmo7iy  for  appellant. 

A.  J.  Baker ^  Attorney  General,  for  the  State. 

Keeb,  J. — I.  The  following  is  a  copy  of  the 
information  on  which  defendant  was  tried:  ^' State  of 
t  iir»oBMATion :  I^^*  ^-  Nym  Wyatt.  The  defendant  is 
?5SS!by  accused  of  the  crime  of  an  assault  with 
facta  stated,  intent  to  iuflict  great  bodily  injury. 
For  that  the  defendant,  on  the  tenth  of  October,  1886, 
at    the  township    of    Bloomfield,    in    the    county    of 
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Polk,  and  state  of  Iowa,  unlawfully  and  wilfully  did 
strike  at  and  choke  one  Charles  Wagner,  with  intent  to 
do  him,  the  said  Wagner,  a  bodily  harm  and  injury, 
contrary  to  the  statutes,"  etc.  In  the  district  court  the 
defendant  demurred  to  the  information,  on  the  ground 
that  it  charged  an  indictable  offense,  to-wit,  the  crime 
of  assault  with  intent  to  inflict  a  great  bodily  injury, 
and  consequently  neither  the  justice  nor  the  district 
court  had  jurisdiction  to  try  him  thereon.  He  also 
moved  in  arrest  of  judgment  on  the  same  ground.  The 
offense  charged  is  determined  by  the  statement  of  facts 
in  the  indictment  or  information,  and  not  by  the  desig- 
nation given  in  the  caption.  State  v.  Davis^  41  Iowa, 
311.  It  is  clear  that  the  present  information,  in  its 
statement  of  facts,  charges  an  assault  and  battery. 

II.  The  district  court  instructed  the  jury  that 
defendant  might  be  convicted  under  the  information  of 
t.  AtBAm-T:  either  an  assault  or  assault  and  battery. 
^^^Si)nt  Exception  was  taken  to  the  definition  of 
prejudice.  1^,^  assault  given  by  the  court,  which  is  as 
follows :  ^^  An  attempt  or  offer,  by  force  and  violence,  to 
do  a  corporal  injury  to  another,  is  an  assault."  That  all 
the  elements  included  in  this  definition  might  be  present 
in  a  transaction,  and  the  act  not  amount  to  a  criminal 
assault,  is  certainly  trae.  For  an  attempt  to  do  an 
injury  to  the  person  of  another  by  violence  may,  under 
some  circumstances,  be  lawful,  as  when  the  person 
acts  in  self-defense.  The  evidence,  however,  is  not 
before  us,  and  we  cannot  presume  that  it  tended  to 
establish  a  state  of  facts  which  would  have  justified  the 
act  of  which  defendant  was  accused.  But,  on  the 
contrary,  we  are  required  to  indulge  every  reasonable 
presumption  in  favor  of  the  correctness  of  the  action  of 
the  district  court.  We  presume,  therefore,  that  the 
instruction  was  adapted  to  the  evidence  given  on  the 
trial,  and  in  that  view  it  is  correct.  We  have  not 
found  in  the  record  any  ground  for  disturbing  the 
judgment,  and  it  will  be 

Affirmed. 


330 


SUPREME  COURT  OF  IOWA, 


The  State  ▼.  Gasf prd. 


76  390 
80  618 


76 

sao 

95 

560 

76 

890 

100 

168 

100 

83B 

100 

505 

76  330 
100  117 


76  'm 
f  110  648 

76  380 

76  330| 
m    500 


1. 


2. 


The  State  v.  Casford. 

Bape:  indictment.  An  indictment  for  rape  charged  that  the 
defendant  *'  feloniously  "  made  an  assault  upon  the  prosecutrix, 
and  did  then  and  there  ravish  and  carnally  know  her,  forcibly 
and  against  the  will  of  the  prosecutrix.  Held  that  the  consum- 
mation of  the  offense  was  sufficiently  charged,  although  the  word 
feloniously  was  not  repeated  in  connection  with  the  charge  of 
ravishing  and  carnally  knowing. 

: :  AGE  OP  PROSECUTRIX.    An  indictment    for  rape 


alleged  that  the  female  was  over  ten  years  of  age.  At  the  time 
the  offense  was  committed  the  age  of  consent  was,  by  statute, 
thirteen  years.  The  indictment  was  in  the  form  required  when 
the  female  has  passed  the  age  of  consent.  The  trial  was  had  upon 
this  theory,  evidence  of  non-consent  was  introduced,  and  the  jury 
was  charged  that  there  could  be  no  conviction  unless  the  act  was 
accomplished  by  force  and  against  the  will  of  the  proeecutrix. 
HM  that  the  mistake  in  alleging  that  the  prosecutrix  was  over  ten 
years  of  age — ^the  former  age  of  consent — instead  of  thirteen,  was 
not,  under  the  circumstances,  prejudicial  to  defendant.  (See 
Code,  sec.  4306.) 

8.      :  CHARaiNO  JURY  AS  TO  MINOR   OFFENSES  :   ERROR   WITHOUT 

PREJXTDICB.  The  failure  of  the  court,  on  a  trial  for  rape,  to  charge 
the  jury  that  the  defendant  might  be  found  guilty  of  a  simple 
assault,  among  other  minor  offenses  named  in  the  charge,  was  not 
prejudicial,  where  the  evidence  showed  that  he  was  either  guilty 
of  rape,  or  not  guilty  of  any  crime. 

Appeal  from   Keokuk  District   Court. — Hon.   J.   K. 

Johnson,  Judge. 

Filed,  December  21,  1888. 

The  defendant  was  indicted,  tried  and  convicted  of 
the  crime  of  rape,  and  he  appeals. 

Mackey  <fe  Stockman^  for  appellant 

A.  J.  Baker ^  Attorney  General,  for  the  State. 

RoTHROCK,  J.— I.     The  following  is  a  copy  of  the 
material   averments    of    the    indictment:     "The   said 
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1  rafi:  indictr  J^Miings  Casford,  at  the  county  of  Keoknk, 
moit.  ^j^^  state  of  Iowa,  on  the  seventeenth  day 

of  Jane,  1887,  did  with  force  and  arms,  at  the  county 
aforesaid,  in  and  upon  one  Mary  Jane  Lewis,  unlawfully, 
wUfolly  and  feloniously,  make  an  assault,  and  did 
then  and  there  ravish  and  carnally  know  the  said  Mary 
Jane  Lewis,  forcibly  and  against  the  will  of  said  Mary 
Jane  Lewis,  the  said  Mary  Jane  Lewis  then  and  there 
being  a  female  over  the  age  of  ten  years ;  contrary  to 
and  in  violation  of  law."  In  motions  for  a  new  trial 
and  in  arrest  of  judgment  one  cause  assigned  was  that 
the  indictment  did  not  charge  the  crime  of  rape,  for  the 
reason  that  it  did  not  charge  that  the  act  was  feloni- 
ously done.  It  will  be  observed  that  the  charge  is  that 
the  assault  was  ^'unlawfully,  wilfully  and  feloniously 
made,"  but  none  of  these  words  are  repeated  and 
specifically  applied  to  the  act  by  which  the  crime  was 
consummated.  But  it  was  charged  that  the  prosecutrix 
was  ravished  and  carnally  known  by  the  defendant, 
forcibly  and  against  her  will.  This  constitutes  the 
crime  of  rs^pe.  If  the  assault  was  felonious  and  the  rax)e 
was  accomplished  at  the  time,  the  fact  that  the  word 
"felonious"  was  not  repeated,  ought  not  to  be  held  as 
a  fatal  objection  to  the  indictment. 

II.    The  age  of  the  prosecuting  witness  was  stated 
in  the  indictment  to  be  over  ten  years.     This  was  the 

^ age  of  consent  fixed  by  section  3861  of  the 

'•iroof  prcio-   Codo.    By  chapter  114,  Laws  Twenty-first 
^  General  Assembly,  the  age  of  consent  was 

changed  to  thirteen  years.  This  last  statute  was  in 
force  when  the  alleged  crime  was  committed.  It  will  be 
observed  that  the  indictment  is  in  the  form  required 
where  the  female  has  passed  the  age  of  consent.  The 
trial  was  had  upon  this  theory.  Evidence  of  non-con- 
sent was  introduced,  and  the  jury  was  charged  that 
there  could  be  no  conviction  unless  the  act  was  accom- 
plished by  force  and  against  the  will  of  the  prosecutrix. 
It  is  claimed  that  this  mistake  in  alleging  that  the 
prosecutrix  was  aged  over  ten  years,  instead  of  thirteen 
years,  was  a  fatal  defect  in  the  indictment.     In  view  of 
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the  charge  made  in  the  indictment  and  the  record  in 
the  case,  it  cannot  justly  be  said  that  this  mistake  in 
any  manner  prejudiced  the  defendant,  It  is  true  that 
counsel  for  the  defendant  have  cited  authorities  which 
hold  that  these  are  fatal  defects.  But  under  section 
4306  of  the  Code  the  authorities  are  not  applicable  to 
'  an  indictment  in  this  state.  It  is  very  plain  that  these 
defects  did  **  not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the  merits." 

III.  The  court  charged  the  jury  that  under  the 
indictment   the  defendant  might  be  found   guilty  of 

Kn„in    *  rape,  an  assault  with  intent  to  commit  a 

jaryas to  mf  vsLxye.    ov   au    assault   and    battery.     It    is 

nor  offensoB :        '-    '  "^ 

«^OT^thout  claimed  that  the  jury  should  also  have  been 
instructed  that  the  defendant  might  be 
convicted  of  a  simple  assault.  We  do  not  think  there 
was  any  prejudice  to  the  defendant  in  the  omission  to 
so  charge.  There  was  no  evidence  to  authorize  a  finding 
that  the  defendant  was  guilty  of  a  simple  assault.  He 
was  guilty  of  a  rape,  or  not  guilty  of  any  crime.  See 
State  V.  Cole,  63  Iowa,  695. 

IV.  Objections  are  made  to  several  paragraphs  x>t 
the  charge  to  the  jury.  The  law  applicable  to  the  crime 
charged,  and  the  evidence  necessary  to  convict,  are 
quite  plain,  and  we  fail  to  find  any  ground  for  disturb- 
ing the  judgment  for  errors  in  the  charge  to  the  jury. 
It  is  claimed  that  one  of  the  instructions  is  founded 
upon  a  state  of  facts  upon  which  there  is  no  evidence  ; 
that  another  is  erroneous  because  it  does  not  correctly 
state  the  law  as  to  the  corroborating  evidence  necessary 
to  convict.  We  do  not  think  these  objections  are  well 
founded.  Indeed,  it  appears  to  us  that  the  charge  is 
free  from  any  valid  objection. 

V.  Certain  objections  are  made  to  the  rulings  of 
the  court  on  the  admission  and  exclusion  of  evidence. 
We  discover  no  error  in  them,  and  we  think  it  is  not 
necessary  to  consider  them  in  detail.  Taking  the  record 
throughout,  it  appears  to  us  that  all  of  the  rulings  of 
the  court  were  fair,  and  that  the  cause  was  conducted 
throughout,  and  submitted  to  the  jury,  in  such  a  manner 
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as  to  be  without  valid  complaint  on  the  part  of  the 
defendant. 

VI.  It  is  insisted  that  the  verdict  is  contrary  to 
and  not  supported  by  the  evidence.  The  prosecutrix 
was  aged  from  thirteen  to  fourteen  years  when  the 
alleged  crime  was  committed,  and  the  defendant  was 
between  sixteen  and  seventeen  years  of  age.  If  the 
testimony  of  the  prosecutrix  is  true,  the  crime  was  a 
most  atrocious  one.  The  defendant  is  a  mere  boy,  and  we 
can  appreciate  the  zeal  of  counsel  in  his  behalf.  But 
we  cannot  say  that  the  verdict  is  not  supported  by  the 
evidence.  The  learned  and  experienced  judge  who  tried 
the  case  appears  to  have  been  of  opinion  that  the 
evidence  was  suflScient.  He  saw  and  heard  the  witnesses 
and  the  parties,  and  was  much  better  able  to  determine 
whether  this  mere  boy  should  be  punished  by  imprison- 
ment in  the  penitentiary  than  this  court  can  be.  Our 
conclusion  is  that  the  judgment  of  the  district  court 
must  be 

Affirmed. 


McShane  v.  The  Independent  District  of  Pleasant 

Grove  et  al. 

Schools  and  School  Districts:  kioht  to  obtain  hiohwayr  for 
AOGBBS  TO  SOHOOLrHOUSBS.  Under  chapter  51,  Laws  of  1882,  the 
decton  of  a  district  township  have  the  power  to  authorize  their 
board  of  directors  to  obtain,  at  the  expense  of  the  district,  such 
highways  as  such  board  may  deem  necessary  for  proper  access  to 
the  school-houses  of  their  district,  and  to  vote  a  tax  upon  the 
taxable  property  of  the  district  for  obtaining  such  highways ;  and 
section  1806  of  the  Code,  which  provides  that  independent  districts 
"shaU  be  governed  by  the  laws  enacted  for  the  regulation  of 
district  townships,  so  far  as  the  same  may  be  applicable,*'  makes 
the  said  law  in  relation  to  obtaining  highways  applicable  to 
independent  districts.  (See  opinion  for  statutes  considered  and 
cases  cited.) 
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Appeal  from  Black  Hawk  District  Court. — Hon.  D.  J. 

Lenehan,  Judge. 

Filed,  December  21,  1888. 

Proceedings  by  certiorari  to  test  the  legality  of  a 
tax  voted  by  the  electors  of  the  independent  district  of 
Pleasant  Grove,  in  the  county  of  Black  Hawk,  for  high- 
way purposes.  A  demurrer  to  the  answer  and  return 
to  the  writ  of  certiorari  was  overruled.  The  plaintiff 
electing  to  stand  on  the  demurrer,  judgment  was 
rendered  against  him  for  costs,  from  which  he  appeals. 

Sharon  &  Hayzlett  and  MuUan  &  Hoff^  for  appellant. 

Boies^  Husted  &  Boies,  for  appellees. 

Robinson,  J. — For  some  years  prior  to  1873  the 
territory  now  included  within  the  independent  district 
of  Pleasant  Grove  constituted  the  territory  of  sub-dis- 
trict No.  1  of  the  district  township  of  Poyner.  The 
school-house  site  within  the  territory  has  not  been 
changed  since  1860,  and  has  never  been  accessible  by  a 
public  highway.  A  school-house  has  been  maintained 
thereon  since  1860.  In  March,  1873,  the  sub-district^ 
by  proceedings  duly  had,  became  the  independent  dis- 
trict. The  school-house  can  now  be  reached  only  by  the 
sufferance  of  adjacent  land-owners,  and  especially  by 
the  sufferance  of  plaintiff.  At  their  regular  meeting  held 
in  March,  1887,  the  electors  of  an  independent  district 
authorized  the  board  of  directors  ^^  to  obtain  such  roads 
as  may  be  deemed  necessary  for  proper  access  to  the 
school-house,"  and  voted  one  hundred  and  fifty  dollars, 
or  so  much  thereof  as  should  be  needed,  to  pay  for  the 
same.  The  amount  voted  was  certified  to  the  board  of 
supervisors  of  Black  Hawk  county,  and  the  board  of . 
directors  of  the  independent  district  took  the  steps 
necessary  to  have  a  highway  established  in  the  manner 
provided  by  law. 
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The  only  qnestion  presented  and  discassed  on  the 
part  of  appellant  which  we  need  to  determine  is  stated 
by  counsel  as  follows:  "Have  electors  of  an  inde- 
pendent district  the  power  to  authorize  their  board  of 
directors  to  obtain,  at  the  expense  of  the  district,  such 
highways  as  such  board  may  deem  necessary  for  proper 
access  to  the  school- house  in  their  district,  and  have  they 
the  further  power  to  vote  a  tax  on  the  taxable  property 
of  the  independent  district  for  obtaining  such  high- 
ways?" It  was  decided  in  Ind,  Dist.  of  Flint  River 
p.  Kelley^  65  Iowa,  668,  that  an  independent  district  had 
a  right  to  secure  the  location  of  a  public  highway  by 
which  access  to  the  school-house  might  be  obtained,  and 
that  it  was  proper  for  the  board  of  directors  to,  deter- 
mine when  such  highway  was  needed,  and  to  pay  the 
expenses  of  securing  it.  Chapter  61,  Acts  Nineteenth 
General  Assembly,  was  afterwards  enacted,  giving  to  the 
electors  of  district  townships  the  powers  which  were 
sought  to  be  exercised  by  the  electors  of  the  independent 
district  in  this  case.  It  is  contended  by  appellant  that 
this  act  is  not  applicable  to  independent  districts,  while 
appellees  insist  that  it  is  made  to  apply  by  section  1806 
of  the  Code.  This  section  reads  as  follows:  "Sec. 
1806.  Said  [independent]  districts  may  have  as  many 
schools,  and  be  divided  into  such  wards  or  other  subdi- 
visions for  school  purposes,  as  the  board  of  directors 
may  deem  proper,  and  shall  be  governed  by  the  laws 
enacted  for  the  regulation  of  district  townships  so  far  as 
the  same  may  be  applicable."  It  is  insisted  by  appel- 
lant that  this  section  confers  no  power  upon  independent 
districts,  but  that  it  refers  to  duties  to  be  performed  by 
their  officers  and  others,  among  which  are  those  specified 
in  sections  1721  to  1738,  inclusive,  of  the  Code.  The 
question  presented  is  not  fre^  from  difficulty.  Section 
1806  does  not  in  terms  confer  any  power  not  included  in 
those  necessary  to  the  government  of  independent  dis- 
tricts, and  it  is  said  that,  under  the  rule  of  construction 
announced  in  Merriam  v.  Moody's  Eafrs^  25  Iowa,  170, 
the  right  to  levy  taxes  must  be  excluded.  It  is  true,  a 
corporation  may  be  governed  without  giving  to  it  all  the 
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powers  which  it.  might  conveniently  nse,  and  much  can 
be  said  in  favor  of  the  theory  that  the  portion  of  sec- 
tion 1806  nnder  consideration  refers  to  the  administra- 
tion of  the  affairs  of  the  independent  districts  by 
public  officials,  rather  than  to  the  conferring  of  powers 
upon  the  electors.  The  construction  contended  for  by 
appellant  was  evidently  the  one  adopted  by  the  general 
assembly,  when  it  enacted  chapter  131  of  the  Laws 
of  1886.  A  different  construction  was  adopted  by 
this  court  in  the  case  of  Bellmeyer  v.  Ind.  DisL  of 
Marshalltown^  44  Iowa,  564.  Chapter  172,  Acts  Ninth 
General  Assembly,  was  designed  to  amend  and  codify 
the  laws  of  the  state  which  related  to  the  organization 
and  powers  of  school-districts,  and  the  maintenance 
therein  of  public  schools.  Two  kinds  of  districts  were 
recognized,  L  e,,  district  townships  and  independent 
districts.  Section  7  specified  the  powers  which  might 
be  exercised  by  the  electors  at  the  annual  meetings  of 
the  district  township.  Section  90  provided  that  the 
annual  meetings  of  the  independent  district  should  be 
held  "for  the  transaction  of  the  business  of  the  dis- 
trict," and  for  the  election  of  certain  officers.  What 
was  the  '*  business  of  the  district"  here  referred  to  J 
Section  89,  which  was  substantially  the  same  as  section 
1806  of  the  Code,  contained  the  only  provision  of  the 
chapter  which  would  lead  to  an  answer  to  that  question. 
If  the  construction  contended  for  by  appellant  be  correct, 
then  no  provision  was  made  by  which  independent 
districts  could  procure  school-house  sites  and  construct 
school- houses,  or  procure  libraries  and  apparatus,  or 
dispose  of  any  school-house  or  school-house  site  or  other 
property.  Yet,  under  the  provision  of  the  act,  a  district 
township  might  be  organized  with  fewer  inhabitants 
than  were  required  for  independent  districts.  It  seems  to 
us  clear,  from  a  consideration  of  the  act  in  all  its  parts,  that 
it  was  designed  to  give  to  the  electors  of  an  independent 
district  the  same  general  powers  as  those  conferred  upon 
the  electors  of  the  district  township.  This  view  is  con- 
firmed by  the  legislation  of  the  next  general  assembly. 
The  act   of  1862  iiUthorized    the  levy    of  a   tax,    not 
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exceeding  five  mills  on  the  dollar,  for  the  purpose  of 
purchasing  grounds  and  constructing  school-houses, 
paying  debts  contracted  for  those  purposes,  and  procur- 
ing libraries  and  apparatus.  Section  89  of  that  act  was 
amended  by  chapter  67  of  the  Laws  of  1864,  which  in 
effect  authorized  the  levying  of  a  ten-mill  tax  by  the 
electors  of  an  independent  district  for  the  purposes 
named.  The  fact  that  this  chapter  amended  section  89 
of  the  act  of  1862,  by  adding  thereto  a  proviso,  is  some 
indication  that,  in  the  opinion  of  the  general  assembly, 
section  7  was  made  to  apply  to  independent  districts  by 
section  89.  ^' A  contemporaneous  is  generally  the  best 
construction  of  a  statute.'^  Packard  v.  Richardson^  17 
Mass.  144.  In  our  opinion  the  construction  placed  upon 
section  1806  by  this  court,  in  Bellmeyer  v.  Independent 
I>istj  svpra,  was  authorized  when  rendered,  and  we  are 
not  disposed  to  overrule  that  case  because  of  the  differ- 
ent construction  adopted  by  the  general  assembly  in 
passing  the  act  of  1886.  We  conclude  that  the  judg- 
ment of  the  district  court  must  be 

Affirmed. 


Harrison  v.  Adamson. 

Trespait:  hsbdino  oattlb  on  anothsr'b  unincix>sbd  land.     The  t^W 

lawB  of  this  state  provide  that  trespass  is  not  committed  when  JLJJ? 

cattle  which  are  running  at  large  enter  upon  nninclosed  land  ;  but  76    337 

the  case  is  different  where  cattle  not  running  at  large,  but  in  the 
charge  of  the  owner  or  his  agent,  are  driven  and  kept  upon  the 
onindosed  and  unimproved  prairie  land  of  another,  against  his 
wilL  In  the  latter  case  the  owner  of  the  cattle  is  liable  to  the 
owner  of  the  land  for  the  damage  to  the  grass  growing  on  the 
land. 

Appeal  from  Palo  Alto  District  Court. — Hon.  George 

H.  Carr,  Judge. 

Filed,  December  21,  1888. 
Vol.  76—22 
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Action  to  recover  damages  resulting  to  plaintiff  by 
defendant's  herding  and  pasturing  cattle  upon  plaintiff ' s 
uninclosed  land.  A  demurrer  to  plaintiff's  petition 
was  overruled.    From  this  decision  defendant  appeals. 

Soper  &  AUen^  for  appellant. 

John  Jenswold^  Jr.y  for  appellee. 

Beck,  J.— 1.  The  iirst  count  of  plaintiff's  petition, 
alleging  his  ownership  of  a  tract  of  land,  avers  the  fol- 
lowing facts  as  a  cause  of  action:  ''That  the  land  is 
and  has  been  unimproved  prairie  land,  chiefly  valuable 
for  the  crop  of  natural  grass  and  hay  that  annually 
grows  thereon ;  that  defendant  has  been  the  owner  of  a 
large  herd  of  cattle,  and,  during  the  spring  and  summer 
of  1886,  grazed  and  herded  the  same  on  plaintiff's  land, 
in  charge  of  a  herdsman,  and  used  and  destroyed  the 
crop  of  grass  and  hay  that  grew  thereon,  for  the  year 
1886;  *  *  *  that  said  defendant,  though  often 
requested  by  plaintiff  to  keep  said  cattle  off  from  said 
premises,  still  persisted  in  wilfully  driving  and  keeping 
said  cattle  upon  said  premises."  To  this  count  of  the 
petition  defendant  demurred,  and  the  demurrer  was 
overruled.  From  this  ruling  defendant  appeals.  The 
petition  contains  another  count,— the  second, — which 
defendant  answered.  Plaintiff  demurred  to  the  answer, 
and  the  demurrer  was  overruled.  From  this  action  of 
the  court  the  plaintiff  appealed.  But  he  has  filed  a 
paper,  of  which  due  notice  was  given  to  defendant, 
withdrawing  his  appeal.  The  questions  arising  on 
plaintiff's  appeal  are  thus  eliminated  from  the  case, 
leaving  nothing  for  consideration  except  the  ruling  of 
the  court  below  in  overruling  defendant's  demurrer  to 
the  first  count  of  the  petition. 

II.  It  will  be  observed  that  the  count  of  the  peti- 
tion assailed  by  defendant's  demurrer  shows,  as  a 
ground  of  recovery,  that  defendant  caused  his  cattle, 
in  the  charge  of  a  herdsman,  to  be  herded  upon  plain- 
tiff's  land  after  being  notified  and  requested  to  desist 
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therefrom.  The  allegations  of  the  petition  are  to  the 
effect  tiiat  defendant,  knowingly  and  vnlfully,  caused 
his  cattle  to  be  driven  and  kept  ni)on  plaintiff's  land. 
Surely,  the  owner  of  nninclosed  prairie  land  is  not 
deprived  of  his  rights  in  it  by  any  statute  of  the  state 
in  regard  to  fences,  or  which  authorizes  another  to  use 
it  for  pasture  against  the  owner's  will.  If  he  may  so 
use  it,  why  may  he  not  use  it  for  cultivation  ?  There  is 
nothing  to  be  found  in  the  statutes  of  this  state,  or  the 
decisions  of  this  court,  depriving  the  owner  of  unin- 
closed  land  of  the  profits  of  the  grass  and  pasture 
thereon,  and  exempting  one  who,  against  his  consent, 
appropriates  the  grass  or  pasture,  from  liability  therefor 
to  the  owner.  The  laws  of  the  state  provide  that  tres- 
pass is  not  committed  when  cattle  which  are  running  at 
large  enter  upon  nninclosed  land.  But  it  is  quite  a 
different  thing  when  cattle  not  running  at  large,  but  in 
the  charge  and  under  the  control  of  a  herdsman,  the 
employe  and  agent  of  their  owner,  are  driven  and  kept 
upon  nninclosed  land  against  the  will  of  the  land-owner, 
and  with  full  knowledge  of  the  owner  of  the  cattle.  In 
that  case  the  trespasser  takes  and  appropriates  the  use 
of  the  land  for  pasture,  and  is  held  by  the  law  liable 
therefor.  In  the  other  case,  where  the  cattle,  being  at 
large  without  the  act  or  knowledge  of  the  owner,  go 
upon  the  land,  the  owner  is  not  liable,  for  the  reason 
that  he  committed  no  trespass,  and  has  not  knowingly 
appropriated  the  use  of  the  land.  It  is  needless  to  recite 
and  discuss  the  cases  and  statutes  to  show  that  the  posi- 
tion we  announce  is  not  in  conflict  with  any  of  them. 
Our  position  contemplates  the  fact  that  the  land  is  not 
subject  to  the  herd  law.  The  petition  does  not  show 
that  the  herd  law  prevails  in  the  locality  where  the 
land  is  situated,  but  counsel  for  defendant  concede  that 
the  case  shall  be  considered  as  though  it  were  in  force 
there.  Our  position  is  applicable,  of  course,  to  land 
where  the  herd  law  prevails.  The  foregoing  considera- 
tion disposes  of  the  controlling  questions  in  the  case, 
Tv-hich  demands  no  further  consideration. 

Affirmed. 
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Sedgwick     v.    Tpb     Illinois     Central     Railway 

Company. 

Railroads :  injury  to  car-coupucr  :  violation  of  buues  :  contbib- 
UTORT  NBGLIGENCE.  Where  it  is  the  duty  of  an  employe  of  a  rail- 
road company  to  uncouple  cars,  and  he  has  agreed  to  observe  a 
rule  of  the  company  strictly  forbidding  all  attempts  to  uncouple 
cars  while  in  motion,  and  he  goes  between  standing  cars  for  the 
purpose  of  uncoupling  them,  but  is  unable  to  do  so  at  once  becauae 
the  pin  is  tight,  and  while  he  is  making  the  effort  the  cars  are  put 
in  tnotion  without  a  signal,  and  he,  thinking  that  the  motion  of  the 
cars  may  loosen  the  pin,  remains  between  them  and  continues  his 
efforts,  in  violation  of  the  rule,  and,  moving  along  with  the  cars,  he 
falls  into  a  cattle-guard  of  which  he  has  knowledge,  but  at  the  time 
does  not  think  of,  and  thus  is  injured,  he  is  guilty,  as  matter  of  law, 
of  contributory  negligence,  and  he  cannot  recover  of  the  company 
for  its  negligence  in  moving  the  cars  without  a  signal. 

Appeal  from  Black  Hawk  District  Court.^Koif.  C.  P, 

Couch,  Judge. 

Filed,  December  21,  1888. 

Action  to  recover  damages  for  personal  injuries 
sustained  by  the  assignor  of  plaintiff.  After  the  plain- 
tiff had  submitted  the  evidence  on  his  part,  the  court 
instructed  the  jury  to  return  a  verdict  for  the  defendant. 
Verdict  was  returned  and  judgment  rendered  in  favor  of 
defendant.    The  plaintiff  appeals. 

O.  C.  Miller^  for  appellant. 

W.  J.  Knightj  H.  B.  Fouke  and  J.  L,  Husted^  for 
appellee. 

Robinson,  J. — Most  of  the  material  facts  involved 
in  this  case  are  stated  in  the  opinion  rendered  on  a 
former  appeal.  See  73  Iowa,  168.  On  the  second  trial 
in  the  district  court  the  agreement  between  Oakes,  the 
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assignor  of  plaintiff,  and  the  defendant,  under  which 
Oakes  was  employed,  was  introduced  in  evidence.  This 
contains  the  following :  *^  It  is  dangerous  to  uncouple  or 
attempt  to  place  links  or  pins  in  draw-bars  while  cars 
are  in  motion,  and  this  is  strictly  forbidden."  This 
agreement  is  admitted,  |but  it  is  insisted  on  «the  part 
of  appellant  that  the  train  was  not  in  motion  when 
Oakes  stepped  between  the  tender  and  car  to  make  the 
uncoupling ;  that  he  was  then  acting  in  the  line  of  his 
duty ;  that  the  engineer  had  no  right  to  move  the  train 
until  he  gave  the  signal ;  that  he  had  a  right  to  rely  upon 
the  supi>osition  that  the  train  would  not  be  moved  until 
he  gave  the  signal ;  that  he  gave  no  signal ;  that  the 
train  was  negligently  started  without  a  signal,  and  with- 
out notice  to  him ;  that  he  was  unable  to  uncouple  the 
car  promptly  by  reason  of  the  fact  that  a  large  pin  had 
been  used  in  making  the  coupling;  and  that  he  was 
injured  by  reason  of  the  negligent  moving  of  the  train. 
The  evidence  given  tends  to  support  these  claims.  The 
evidence  also  shows  that  the  pin  in  question  was  of  a 
kind  frequently  used  by  defendant.  Oakes  testified 
that  wheln  the  train  began  to  move  his  attention  was  so 
occupied  in  the  attempt  to  remove  the  pin  that  he  did 
not  think  of  the  cattle-guard  until  he  was  in  it.  It  is 
contended  by  appellant  [that  it  cannot  be  said  as  a 
matter  of  law  that,  because  Oakes  failed  to  recollect  the 
cattle-guard  at  once  when  the  train  was  put  in  motion, 
he  was  guilty  of  contributory  negligence,  and  that  there 
was  error  in  not  submitting  that  question  to  the  jury. 
Much  stress  is  laid  upon  the  fact  that  the  train  was 
put  in  motion  wrongfully,  and  that  up  to  that  time  he 
was  engaged  in  the  strict  i)erformance  of  his  duties. 
This  may  be  conceded,  but  there  remains  to  be  answered 
the  question :  Did  Oakes  exercise  due  care  in  remaining 
between  the  tender  and  car  after  the  train  was  put  in 
motion  t  Appellant  says  this  was  for  the  jury  alone  to 
answer.  Whether  it  was  or  not  depends  upon  the  facts 
of  the  case  as  disclosed  by  the  evidence,  and  not  upon 
the  conclusions  which  Oakes  draws  from  them.  When 
the  train  was  started  Oakes  knew  that  it  was  dangerous, 
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and  a  violation  of  a  mle  of  defendant,  and  of  his  agree- 
ment in  entering  its  employment,  to  remain  where  he 
was.  He  knew  the  location  of  the  cattle-gnard,  and  had 
passed  over  it  but  a  few  moments  before.  It  is  true,  he 
states  that  in  his  Judgment  he  could  not  have  stepx>ed 
from  between  the  tender  and  car  after  they  were  put  in 
motion  before  the  cattle-guard  was  reached,  but  he 
gives  no  fact  to  justify  that  conclusion,  excepting  that 
he  was  absorbed  in  his  attempt  to  remove  the  coupling- 
pin.  On  the  contrary,  he  states  that  if  his  attention 
had  not  been  directed  to  the  pin  he  could  have  stepped 
out,  and  avoided  the  danger.  It  is  not  claimed  that 
there  was  anything  unusual  in  the  starting  and  moving 
of  the  engine  excepting  the  absence  of  a  signal.  Before 
it  was  started,  Oakes  tried  to  remoye  the  pin,  and  failed  ; 
but  he  testifies  that  the  starting  of  a  train  sometimes 
loosens  a  tight  pin,  and  that  after  the  one  in  question 
started  he  again  attempted  to  remove  the  pin.  Whether 
he  was  negligent  at  this  time  in  not  remembering  the 
cattle-guard  we  do  not  determine,  but  when  he  volun- 
tarily remained  at  the  coupling  with  the  knowledge  that 
the  train  was  in  motion,  he  must  be  held  tohave  assumed 
all  the  risks  which  he  incurred,  including  the  dangers 
of  the  cattle-guard.  It  will  not  do  to  say  that  he  was 
so  absorbed  in  the  attempt  to  uncouple  the  car  that  he 
was  unconscious  of  the  moving  of  the  train.  His  own 
testimony  shows  that  he  was  not ;  that  he  thought  the 
moving  might  cause  a  slack,  which  would  enable  him  to 
remove  the  pin.  It  also  appears  that  the  coupling  in 
question  was  not  an  unusual  one ;  that  tight  pins  were 
not  uncommon  ;  and  that  the  uncoupling  of  cars  was  a 
part  of  the  regular  duties  of  Oakes.  There  was  nothing 
unusual  in  the  circumstances  under  which  he  found 
himself  wh6n  the  train  started,  excepting  the  fact  that  it 
was  started  without  a  signal,  and  that  was  of  a  nature 
to  warn  him  of  his  danger,  and  recall  the  rule  of  the 
company  to  his  mind. 

Appellant  cites  several  cases  in  support  of  his 
claims,  but  we  do  not  think  they  sustain  the  doctrine 
for  which  he  contends.      The  case  of  Snow  v.  Railroad 
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Co,^  8  Allen,  449,  especially  relied  upon,  holds  that 
where  a  railway  employe  in  the  necessary  discharge  of 
his  duties  goes  between  moving  cars  and  an  engine  to 
uncoaple  them,  and  is  injured  in  consequence  of  a  defect 
of  which  he  had  knowledge,  that  fact  alone  would  not 
defeat  his  recovery,  although  it  would  be  a  circumstance 
to  be  considered  by  the  jury.  The  court  said  :  "If  the 
service  to  be  performed  by  the  plaintiff  was  of  a  charac- 
ter to  require  that  his  exclusive  attention  should  be 
ibced  upon  it,  and  that  he  should  act  with  rapidity  and 
promptness,  it  could  hardly  be  expected  that  he  should 
always  bear  in  mind  the  existence  of  the  defect,  or  be 
prepared  at  all  times  to  avoid  it."  This  rule  was 
approved  in  OreeTdeaf  v.  lU.  Cent  Ry.  Co.,  29  Iowa, 
47,  and  in  QremUaf  v.  Dub.  &  S.  C,  By.  Co.,  33  Iowa, 
56.  But  in  each  of  those  cases  it  was  the  duty  of  the 
person  injured  to  do  that  in  which  he  was  engaged  when 
the  injury  was  received,  while  in  this  case  it  was  the 
dnty  of  Oakes  to  desist  from  further  attempts  to  per- 
form the  service  in  which  he  was  engaged  the  moment 
the  train.moved.  The  case  of  Williams  v.  Cent.  Mail- 
road  of  Iowa,  43  Iowa,  396,  supports  to  some  extent  the 
conclusions  we  have  reached.  The  judgment  of  the 
district  court  is 


Affirmed.  iTTfs 

88    005 


Rea  &  Co.  v.  Scully, 

!•  Judgment :  fobsion  :  action  cm  :  evidencb.  In  an  action  upon 
a  foreign  judgment,  a  duly  authenticated  transcript  of  the  judg- 
ment was  admitted  in  evidence,  showing  that  the  judgment  had 
been  rendered  in  the  foreign  court.  This  was  objected  to  on  the 
ground  that  it  did  nyt  show  certain  facts  claimed  to  be  necessary 
tothoTalid  rendition  of  the  judgment.  But  held  that  it  was 
prima-facie  evidence  of  a  valid  judgment,  and  that  it  was  properly 
admitted,  in  connection  with  the  testimony  of  a  witness,  to  the 
effect  that  he  had  presented  the  transcript  to  defendant  for  collec- 
tion, and  that  defendant  admitted  that  the  claim  was  correct  and 
unpaid,  but  that  plaintiff  had  sued  him,  and  obtained  judgment 
against  him,  and  made  him  costs,  and  that  they  would  have  to 
wait  for  their  pay  till  he  got  ready. 
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2.    : :  :  :  errob  oobrected.    In  suoh  case 

witnesses  were  permitted  to  testify  concerning  the  authority  of 
certain  books  as  to  the  laws  of  the  foreign  state.  The  books  were 
at  first  admitted,  and  extracts  read  from  them,  but  afterwards 
excluded,  but  the  testimony  of  the  witnesses  was  not  ruled  out. 
Held  that,  since  the  books  were  excluded,  the  testimony  of  the  wit- 
nesses could  have  worked  no  prejudice. 

8.     :  : :    DisCRBPANdBS  IN  DATES.     In  such  case 

where  plaintiff  had  introduced  in  evidence  the  duly  authenticated 
transcript  of  the  judgment,  the  same  as  he  had  attached  to  his 
amended  petition,  and  thus  made  a  pHma-fade  case,  and  defend- 
ant introduced  no  evidence,  the  court  properly  directed  a  verdict 
for  plaintiff,  notwithstanding  there  were  some  discrepancieB  as 
to  dates,  relating  to  the  claim  on  which  the  judgment  was  based, 
between  the  transcript  annexed  to  the  original  petition  and  that 
attached  to  the  amended  one.  It  was  sufficient  that  there  was  no 
evidence  that  the  dates  given  in  the  transcript  offered  in  evidence 
were  incorrect. 

Appeal  from    Keokuk   District  Court. — Hon.   J.   K. 

Johnson,  Judge. 

Filed,  Deoember  21,  1887. 

AoTioN  on  a  foreign  judgment.  From  a  judgment 
rendered  thereon  defendant  appeals. 

Sampson  &  Brown^  for  appellant. 

Mackey  &  Stockman^  for  appellees. 

Robinson,  J. — The  plaintiffs  filed  their  petition, 
containing  two  counts.  The  first  of  these  was  based  on 
an  alleged  judgment  of  the  court  of  common  pleas  No.  2, 
of  Alleghany  county.  Pa.,  rendered  for  the  sum  of 
$167.86,  besides  interest  and  costs.  The  second  count 
pleaded  an  account  for  merchandise  sold,  on  which  it  is 
alleged  that  the  judgment  set  out  in  the  first  count  was 
rendered.  After  the  evidence  was  submitted,  the  court 
instructed  the  jury  to  return  a  verdict  in  favor  of  plain- 
tiffs for  the  amount  of  the  judgment,  which  was  done, 
and  judgment  rendered  thereon.  The  second  count 
need  not  be  further  considered. 
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I.  To  sustain  the  issues  on  their  part,  the  plaintiffs 
introduced  in  evidence  a  transcript  of  the  judgment  in 
1.  judgmot:  controversy,  and  the  deposition  of  a  witness, 
2SS\ii:  ^^^  testified  that  he  had  presented  the 
oTidenoe.  claim  iu  suit  to  defendant  for  collection ; 
that  defendant  looked  at  the  transcript,  and  said  the 
claim  was  correct  and  unpaid,  and  that  he  expected  to 
pay  it  some  time ;  that  he  had  failed  in  business,  owing 
a  considerable  amount,  and  had  been  paying  as  fast  as 
he  could,  and  expected  to  pay  all,  but  plaintiffs  had 
sued  him,  and  recovered  judgment  against  him,  and 
made  costs,  and  now  they  should  wait  until  he  was 
ready.  The  transcript  recites  that  judgment  was  ren- 
dered in  favor  of  plaintiffs,  and  against  defendant,  on 
the  twenty-first  day  of  July,  1883,  by  an  alderman  of 
the  city  of  Pittsburgh;  that  a  transcript  of  such 
judgment  was  filed  in  the  court  of  common  pleas  No.  2, 
in  and  for  the  county  of  Alleghany,  commonwealth  of 
Pennsylvania,  and  that  judgment  was  entered.  A  copy 
of  a  portion  of  the  judgment  docket  shows  that  the 
judgment  in  the  court  of  common  pleas  was  rendered 
on  the  first  day  of  October,  1884.  No  objection  is  made 
to  the  sufficiency  of  the  authentication  of  the  transcript, 
bat  it  is  insisted  that  the  transcript  itself  does  not  show 
that  any  judgment  was  rendered  against  defendant; 
that  it  does  not  set  out  any  record  entry  of  judgment  in 
the  court  of  common  pleas ;  that  it  is  not  shown  that 
aldermen  have  power  to  render  judgments  in  the  state  of 
Pennsylvania ;  that  the  laws  of  that  state,  in  the  absence 
of  a  showing  to  the  contrary,  will  be  presumed  to  be  the 
same  as  those  of  the  state  of  Iowa ;  that  there  is  no 
showing  that  a  transcript  from  the  alderman's  docket  to 
the  court  of  common  pleas  was  made,  nor  that  such 
court  was  autho  rized  to  render  a  judgment  on  such  a 
transcript.  It  is  not.  objected  that  the  transcript 
admitted  in  evidence  in  this  case  was  not  the  best  evi* 
dence.  The  copy  of  the  judgment  docket  of  the  court 
of  common  pleas  showe  d  that  a  judgment  had  been  ren- 
dered in  that  court.  This  evidence  was  competent,  in 
the  absence  of  objection.     Moore  v.  McKinley,  60  Iowa, 
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372.  The  defendant,  upon  looking  at  the  transcript, 
had  said  that  plaintiffs  had  obtained  a  judgment  against 
him,  and  that  the  claim  rej)resented  by  the  transcript 
was  correct  and  unpaid.  The  transcript  was  prima-fcucie 
evidence  that  judgment  had  been  re  ndered  by  the  court 
of  common  pleas,  as  therein  re  cited.  The  defendant  had 
admitted  that  it  was  correct.  His  answer  to  the  count 
based  on  the  judgment  raised  no  issue,  excepting  that 
created  by  a  denial  of  knowledge  or  information  sufficient 
to  form  a  belief.  Under  these  circumstances,  it  was 
proper  to  admit  the  transcript  because  of  what  it  con- 
tained, and  because  of  the  admissio  ns  of  defendant  in 
regard  to  it.  Qay  v.  Lloyd^  1  G.  Greene,  83.  We  find 
it  unnecessary  to  consider  the  other  objections  made 
to  the  transcript. 

II.    Certain  witnesses  were  permitted  to  testify  as 
to  the  authority  of  a  Law  Directory  and  Legal  Digest  as 

to  the  laws  of  other  states.     The  books  were 
at  first  admitted,  and   extracts   therefrom 


error  cor- 


rected, read.     The  purpose  of  this  was  to  show  that 

aldermen  were  authorized  to  render  judgments  in  the 
state  of  Pennsylvania.  After  the  extracts  had  been  read, 
the  books  were  excluded.  Appellant  complains  of  the 
admission  of  the  books,  and  of  the  testimony  of  witnesses 
in  regard  to  them.  The  books,  as  already  stated,  were 
excluded,  and  the  evidence  of  the  witnesses  who  testi- 
fied in  regard  to  them,  and  which  was  not  ruled  out, 
could  not  have  been  in  any  manner  prejudicial  to  defend- 
ant. Therefore  the  rulings  complained  of  afford  no 
ground  for  reversing  the  judgment  of  the  court  below. 
III.  No  evidence  was  offered  on  behalf  of  the 
defendant.    After  the  plaintiffs  rested,  and  the  evidence 

3 . .       was  closed,    the  jury  were   instructed   to 

ii^M^to^^   return    a    verdict   for   plaintiffs    for  the 
^^*  amount  of  judgment.    The  appellant  insists 

that  in  this  ruling  there  was  error,  for  the  alleged 
reason  that  there  was  such  a  discrepancy  between  the 
transcript  attached  to  the  amended,  petition  of  plaintiffs, 
which  was  offered  in  evidence,  and  the.  one  attached  to 
the  original  petition,  as  to  raise  questions  which  were 
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for  the  jury  to  determine.  These  discrepanoies,  so  far 
as  our  attention  has  been  called  to  them,  consist  in  the 
giving  of  different  dates  for  the  commencement  of  snit 
and  the  return-day  and  date  of  judgment  rendered  by 
the  alderman.  In  the  absence  of  any  showing  that  the 
dates,  as  given  in  the  transcript  offered  in  evidence, 
were  incorrect,  we  think  the  alleged  discrepancies  were 
immaterial.  The  transcript  purported  to  show  a 
judgment  rendered  by  the  court  of  common  pleas.  So 
long  as  that  showing  was  unquestioned,  conflicts  in  the 
dates  of  proceedings  before  the  alderman  wer^  immaterial. 
We  discover  no  error  prejudicial  to  defendant.  The 
judgment  of  the  district  court  is  therefore 

Affibmed. 


Picket  v.  Gakrison. 

1.  Divorce;  ATTAcmiBNT  fob  auhony:  defeat  bt  fbaubuuent 
OONYBTANCB.  While  it  is  true  that  the  claim  for  alimony,  made 
by  a  wife  against  her  husband,  from  whom  she  is  seeking  a 
divorce,  is  not  a  debt  within  the  ordinary  meaning  of  that  term, 
it  is  yet  a  right,  contingent  to  some  extent,  which  becomes  vested 
with  the  right  to  a  divorce ;  and  it  can  no  more  be  defeated  by  a 
fraudulent  conveyance  of  the  husband's  property  than  it  could  if 
it  were  fixed  and  certain  as  to  amount.    (See  citations  in  opinion.) 

2.  Fraudulent  Conveyance:  to  defeat  AUHomr:  evidenob. 
For  the  purpose  of  avoiding  a  conveyance  to  plaintiff  of  certain 
property,  on  the  ground  that  it  was  made  with  the  fraudulent 
intent  on  the  part  of  the  grantor  to  defeat  a  claim  about  to  be 
made  by  his  wife  for  alimony,  evidence  was  admitted  that  on  the 
day  before  the  conveyance  was  made  he  consulted  an  attorney 
about  it.  This  was  before  the  action  for  divorce  had  been  begun, 
and  plaintiff  was  not  present/St  the  conference  with  the  attorney. 
BddihBt  the  evidence  was,  nevertheless,  properly  admitted,  in 
connection  with  other  matters,  for  the  purpose  of  showing  the 
gnuitor*s  motive  in  the  whole  proceeding. 

3*     : :  EVIDENCE  TO  PROVE.    The  evidence  in  this  case 

( see  opinion)  held  sufficient  to  sustain  a  verdict  to  the  effect  that  a 
conveyance  made  by  a  husband  of  all  his  property  was  designed  to 
defeat  an  anticipated  demand  upon  him  for  alimony,  growing  out 
0  f  a  threatened  action  by  his  wife  for  a  divorce. 
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4.     : :  grantee's  GOOD  FAITH.    In  an  action  to  recover 

from  a  sheriff  property  which  had  been  oonveyed  to  plaintiff  by  a 
husband  for  the  purpose  of  defeating  his  wif e*s  threatened  demaad 
for  alimony,  and  which  the  sheriff  afterwards  seized  upon  an 
attachment  issued  in  a  divorce  suit  against  the  husband^  the  fact 
that  plaintiff  had  paid  a  nominal  sum  on  the  property  be|fore  he 
had  any  reason  to  anticipate  any  divorce  proceedings,  did  not 
justify  him  in  consummating  the  purchase  in  fraud  of  the  wife's 
demand. 

Appeal  from  Harrison  District  Court. — ^Hon.  C.  H. 

Lewis,  Judge. 

Filed,  December  21, 1888. 

Action  for  the  recovery  of  specific  personal  prop- 
erty. There  was  a  jury  trial  and  a  verdict  for  defendant. 
Judgment  was  rendered  thereon  in  his  favor,  and  plain- 
tiff appeals. 

J.  H.  Smith  and  L.  M.  Bolter  &  SonSy  for  appellant. 

Cyrus  Arndt  and  8.  If.  Cochran^  for  appellee. 

Robinson,  J. — For  some  time  prior  to  the  thirtieth 
day  of  January,  1888,  one  F.  Hosf ord  was  the  owner  of 
the  property  in  controversy,  which  consists  of  horses, 
buggies  and  other  articles  comprising  a  livery  stock 
kept  in  the  town  of  Missouri  Valley.  Appellant  claims 
that  prior  to  the  twenty-first  day  of  that  month  he  had 
negotiated  for  the  purchase  of  this  stock,  and  that  on 
the  day  named  he  agreed  to  take  it  at  the  price  of 
twenty-two  hundred  dollars,  and  paid  thereon  the  sum 
of  five  dollars ;  that  on  the  thirtieth  day  of  January  the 
purchase  was  concluded,  the  remainder  of  the  price 
paid,  and  possession  taken.  It  appears  that  on  the 
last-named  date  the  wife  of  Hosford  commenced  an 
action  for  divorce,  in  which  she  asked  and  was  given  a 
writ  of  attachment  against  the  property  of  her  husband. 
This  was  served  a  few  hours  after  plaintiff  claims  to 
have  perfected  his  purchase,  by  levying  upon  and 
taking  the  property  alleged  to  have  been  purchased  as 
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aforesaid.    This  action    was  brought  to  recover  that 
property. 

I.  Appellant  insists  that  the  claim  of  the  wife  for 
alimony  was  not  in  the  nature  of  a  debt ;  that  she  was 
J  Di^oBOT :  ^^*  *  creditor  of  her  husband  ;  and  that  the 
fOTjSnony:  P^^chase  by  plaintiff  of  the  property  in 
fnS&ent  Controversy  gave  him  a  good  title  thereto, 
•onfeyanoe,  q^qh  though  whcu  he  made  it  he  was 
chargeable  with  notice  of  the  fact  that  the  husband  was 
transferring  the  property  for  the  purpose  of  placing  it 
beyond  the  reach  of  his  wife.  The  case  of  Daniels  v. 
LiTidley^  44  Iowa,  667,  is  relied  upon  as  supporting  this 
position.  That  case  decided  that  the  whole  of  the  real 
estate  of  the  husband  could  not  be  seized  and  passed 
over  to  his  wife  to  the  exclusion  of  creditors;  that 
alimony  is  an  equitable  allowance  made  to  the  wife 
apon  the  dissolution  of  the  marriage  relation,  and  that 
it  should  be  based  upon  the  value  of  the  husband's 
estate,  taking  into  consideration  his  debts.  No  question 
of  fraudulent  conveyance  was  involved.  While  it  is 
true  that  the  claim  for  alimony  is  not  a  debt  within  the 
ordinary  meaning  of  that  term,  and  that  it  must  be 
ascertained  and  allowed  according  to  equitable  princi- 
ples, yet  it  is  also  true  that  it  is  a  right,  contingent  to 
some  extent,  which  becomes  vested  with  the  right  to  a 
divorce.  It  can  no  more  be  defeated  by  a  fraudulent 
conveyance  than  it  could  if  it  were  fixed  and  certain  as 
to  amount.  As  bearing  upon  this  question,  see  Day  v. 
Lowriy  51  Iowa,  369 ;  MiUer  v.  Dayton^  47  Iowa,  318 ; 
phase  t).  Chasey  105  Mass.  386  ;  Bongard  v.  Blacky  81 
m.  186;  Bouslough  v,  Bousloughy  68  Pa.  St.  499; 
Draper  v.  Draper ^  68  111.  21. 

n.    Objection  is  made  to  rulings  of  the  court  in 
permitting  certain  questions  to  be  asked  of  a  witness, 

the  answer  to  which  showed  that  on  Sunday, 
oonymnoe :   the  tweutv-ninth  day  of  January,  Hosford 

to  defeat  ,      ,       ,  .  ■•  ^     ^^ 

aitoony:        cousulted  a  lawyer  m  regard  to  the  property 

in  controversy.    It  is  insisted  that,  since  no 

divorce   proceedings   had  then  been  commenced,  and 

plaintiff  was  not  present,  the  evidence  was  incompetent 
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and  immaterial.  But  it  is  shown  that  Hosford  was 
called  from  Missouri  Valley  to  Logan,  to  meet  his  wife 
and  her  attorney  with  a  view  to  settlement.  -He  went, 
but  no  settlement  was  effected.  Immediately  after 
leaving  his  wife  and  her  attorney,  he  visited  his 
attorney,  and  consulted  in  regard  to  the  property  in 
controversy.  We  think  it  was  competent  to  show  that 
fact.  It  was  necessary  for  the  defendant  to  show  the 
fraudulent  nature  of  the  transfer,  and  the  wrongful 
intent  of  the  husband.  The  &tcts  shown  by  the  evidence 
in  question  were  circumstances  connected  with  the 
transaction  which  were  proper  for  the  jury  to  consider 
in  determining  its  true  character.  They  tended  to 
explain  the  subsequent  acts  of  the  husband,  and  were 
rightly  admitted  for  that  purpose,  even  though  they 
were  not  within  the  knowledge  of  plaintiff. 

III.    It   is   next   insisted   by  appellant  that  the 
verdict  is  not  sustained  by  the  evidence.    It  is  shown 

that  but  five  dollars  were  paid  by  plaintiff 

'  evidence  to     prior  to  January  80 ;  that  Hosford  went  to 

Logan  to  settle  with  his  wife,  and  failed ; 
that  he  returned  from  Logan  to  Missoun  Valley  about 
nine  o'clock  in  the  evening  of  the  twenty-ninth ;  that  he 
and  plaintiff  talked  together  after  his  return  for  nearly 
half  an  hour ;  that  between  ten  and  eleven  o.' clock  that 
night  plaintiff  called  at  the  house  of  a  banker  in 
Missouri  Valley,  and  arranged  with  him  to  be  at  his 
bank  at  six  o'clock  the  next  morning ;  that  at  the  time 
appointed  plaintiff,  Hosford  and  the  banker  met  at  the 
bank,  a  bill  of  sale  of  the  property  was  drawn,  the  pur- 
chase price,  excepting  five  dollars,  was  borrowed  of  the 
banker  and  paid  to  Hosford,  and  possession  of  the  prop- 
erty was  immediately  taken.  There  was  also  evidence 
tending  to  show  that  plaintiff  knew  that  Mrs.  Hosford 
was  at  Logan ;  that  the  judge  made  an  order  allowing 
the  writ  before  he  had  risen  Monday  morning,  the 
thirtieth ;  that  the  writ  was  issued  as  soon  as  the  clerk's 
office  was  open,  and  that  there  was  a  struggle  on  the 
part  of  the  wife  to  have  her  writ  issued  and  levied  before 
the  husband  could  dispose  of  his  property.    It  is  shown 
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that  plaintiff  knew  of  Hosford's  visit  to  Logan,  and 
that  he  feared  interference  witli  the  property.  Also, 
that  it  comprised  substantially  all  of  the  property 
owned  by  Hosford.  Other  facts  tending  to  show  fraud 
and  knowledge  on  the  part  of  plaintiff  need  not  be 
specified.  We  think  the  verdict  was  sustained  by  the 
evidenoe. 

Mnch  stress  is  laid  by  apx)ellant  upon  the  fact  that 

when   plaintiff   paid    five    dollars  on  account   of   the 

purchase  on  the  twenty-first  day  of  January, 

SoJSiui  ^®  ^^^  ^^  knowledge,  so  far  as  the  record 
shows,  of  any  trouble  between  Hosford  and 
his  wife,  and  had  no  reason  to  anticipate  divorce  and 
attachment  proceedings.  If  this  is  as  claimed  by  appel- 
lant, it  would  not  authorize  a  reversal  of  the  judgment. 
The  sum  paid  was  merely  nominal,  and,  while  it  may 
have  been  sufficient  as  between  the  parties  to  the 
contract,  it  did  not  justify  appellant  in  an  attempt  to 
place  the  property  and  its  proceeds  beyond  the  reach  of 
the  wife.  The  jury  found  the  value  of  the  property  in 
controversy  to  be  two  thousand  dollars.  Defendant 
elected  to  take  judgment  for  fifteen  hundred  dollars  and 
costs,  and  it  was  so  rendered.  We  think  it  is  correct, 
and  it  is  therefore 
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J5  S      Zimmerman  v.  The  Farmers'  Insurance  Company. 


^  ^'^  1 .  Parties :  whether  husband  or  wife  with  same  initial.  The  orig- 
inal petition  in  this  case  gave  the  name  of  the  plaintiff  as  0.  Z.,  and 
all  the  personal  pronouns  therein  referring  to  the  plaintiff  were  of  the 
masculine  gender.  But  the  petition  was  verified  by  G.  Z.,  as  agent 
for  G.  Z.,  and  the  verification  recited  that  the  person  maMng  it 
was  better  acquainted  with  the  facts  of  the  case  **  than  the  plain- 
tiff herself."  The  plaintiff  was  either  Gonrad  Z.,  or  Garoline  Z., 
his  wife.  In  subsequent  pleadings  it  was  fully  admitted  that 
Garoline  was  the  plaintiff.  Held  that  the  court  did  not  err  in 
regarding  her  as  the  plaintiff  in  the  case. 

2.  Fire  Insuranoe :  on  wife's  frofertt  :  poliot  to  husband  : 
ACTION  BY  WIFE.  Plaintiff 's  name  was  Garoline  and  her  husband  *8 
name  was  Gonrad.  The  husband,  upon  an  application  signed  "  By 
agent,  G.  Zimmerman,  applicant,"  procured  to  be  issued  to  '*C. 
Zimmerman,  £sq.,"  a  policy  of  fire  insurance  upon  property  which 
was  stated  in  the  application  to  belong  to  the  applicant^  but  which, 
after  loss,  proved  to  be  the  property  of  the  wife,  and  she  brought 
an  action  at  law  upon  the  policy  to  recover  her  loss,  claiming  that 
the  insurance  was  for  her  use  and  benefit.  "Held  that  such  action 
could  not  be  maintained,  because  the  contract  of  insuranoe  was 
evidently  with  her  husband,  and  contained  no  hint  of  trusteeship 
or  agency. 

Appeal  from    Iowa    District    Court. — Hon.    S.    H. 

Fairall,  Jadge. 

Filed,  December  21,  1888. 

Action  at  law  on  a  policy  of  insurance  issued  by 
defendant  to  recover  the  value  of  a  building  destroyed 
by  fire.  There  was  a  trial  to  the  court,  and  a  judgment 
in  favor  of  plaintiff.    The  defendant  appeals. 

Hormel  &  Harrison  and  R.  H.  Kirk^  for  appellant. 

HedgeSy  Rumple  &  Lake^  for  appellee. 
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RoBiNBON,  J. — The  policy  upon  which  this  action 
was  brought  on  its  face  insures  ^^C.  2iimmerman,  Esq.,'' 
against  loss  or  damage  by  fire,  to  the  amount  of  three 
thousand  dollars,  on  a  frame  dwelling-house,  which  was 
destroyed  by  fire  during  the  life  of  the  policy.  It 
makes  the  application  for  insurance,  as  set  out  in  a 
copy  thereon  indorsed,  a  part  of  the  contract  of  insur- 
ance. The  copy  shows  that  the  application  was  in  the 
name  of  Conrad  Zimmerman,  and  recites  that  the  dwell- 
ing was  occupied  by  a  tenant ;  that  the  applicant  was 
the  sole  and  undisputed  owner  of  the  property  insured, 
and  of  the  land  upon  which  it  was  situated ;  and  that 
it  was  not  incumbered.  The  statements  as  to  occu- 
pancy and  title  of  property  insured  were  warranted  to 
be  true.  The  application  was  signed,  ^'By  agent,  C. 
Zimmerman,  applicant"  The  answer  admits  the  issuing 
of  the  policy  in  suit  and  the  destruction  of  the  dwelling- 
house  therein  described,  but  alleges  that  defendant  is 
not  liable  for  its  loss,  for  the  following  reasons:  (1) 
The  contract  of  insurance  was  made  with  and  delivered  to 
Conrad  Zimmerman  in  his  name,  and  insured  him  alone, 
while  the  property  destroyed  belonged  to  his  wife, 
Caroline,  who  is  plaintiff  in  this  action.  (2)  The  policy, 
by  virtue  of  its  conditions,  was  void  by  reason  of  the 
following  facts:  The  title  was  not  as  stated  in  the 
application.  The  property  was  represented  to  be  free 
from  incumbrance,  although  there  was  a  mortgage 
thereon  of  nine  hundred  dollars.  The  house  was  vacant 
when  the  policy  was  issued,  and  also  when  the  loss 
occurred.  Plaintiff,  in  her  reply,  alleges  that  these 
facts,  relied  upon  by  defendant  in  defense  of  its  action, 
were  fully  known  by  defendant  when  the  application  for 
insurance  was  made,  and  when  the  policy  was  issued ; 
that  they  were  disclosed  to  the  agent  of  defendant,  who 
wrote  out  the  application  of  plaintiff,  but  who  failed  to 
state  all  the  facts  therein ;  that  plaintiff  had  no  knowledge 
of  the  errors  in  the  application,  nor  of  the  fact  that  her 
name  was  written  in  the  policy  as  '^C.  Zimmerman, 
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Esq.*'  The  court  below  found  the  facts  to  be  substan- 
tially as  claimed  by  plaintifF,  and  found,  as  conclusion 
of  law,  that  the  agent  of  defendant,  having  been  fully 
advised  as  to  the  truth  of  all  matters  pleaded  in  defense 
when  the  contract  of  insurance  was  made,  is  now 
estopped  from  availing  itself  of  the  false  statements  of 
the  application  to  defeat  a  recovery  in  this  action. 

I.  Appellant  claims  error  on  the  part  of  the  court 
below  in  finding  that  the  real  plaintiff  is  Caroline,  and 
^'  whetSJ'hns-  ^^*    Courad,   Zimmerman.      The    original 

with  ^ii^L  petition  did  not  disclose  the  full  first  name 
^^^^  of  the  plaintiff  therein,   but  all  personal 

pronouns  therein  used,  and  referring  to  the  plaintiff, 
were  of  -the  masculine  gender.  But  the  petition  was 
verified  by  C.  Zimmerman,  ad  agent  for  C.  Zimmerman, 
and  the  verification  recited  that  the  person  making  it 
was  better  acquainted  with  the  facts  of  the  case  ^^than 
the  plaintiff  herself."  In  an  amendment  to  the  answer 
filed  on  the  day  of  trial,  defendant  admitted,  in  effect, 
that  the  plaintiff  was  Caroline  Zimmerman,  and  in 
subsequent  pleadings  that  fact  was  fully  admitted. 
Therefore  the  finding  of  the  court  in  question  was 
correct. 

II.  It  is  insisted  by  appellant  that  plaintiff  cannot 
recover  on  the  policy  in  suit  in  an  action  at  law,  for  the 
8.  FiRB  nrauB-     reasou  that  it  was  issued,  not  to  plaintiff,  but 

ANCB  *    Oil 

^vife;8  prop-  to  her  husband,  and  it  is  conceded  that  he  has 
to  ^ufll^n^:  no  beneficial  interest  in  the  policy.  But  it 
wife.  is  urged  by  appellee  that  the  contract  of 

insurance  is  not  in  fact  represented  by  the  policy  in  suit, 
and  the  alleged  application,  a  copy  of  which  is  thereon 
indorsed,  but  that  it  was  partly  oral  and  partly  in 
writing.  The  district  court  found  that  the  application 
was  not  in  writing,  but  verbal.  It  is  conceded  that  tiie 
original  paper,  a  copy  of  which  is  indorsed  on  the  policy 
as  a  copy  of  the  application  for  insurance,  was  written 
by  the  agent  of  defendant,  who  solicited  the  insurance, 
and  that  the  signature  thereto  was  appended  by  him. 
Some  of  the  evidence  tends  to  show  that  it  was  wholly 
written  in  the  absence  of  the  husband  of  plaintiff,  but 
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from  information  he  had  given  as  agent  of  his  wife.  It 
is  contended  by  appellee  that  the  alleged  copy  of  the 
application  indorsed  on  the  policy  should  be  disregarded, 
and  the  policy  and  the  rerbal  application  alone  consid- 
ered in  determining  what  was  the  contract  of  insurance  ; 
that  the  policy  and  the  verbal  application  together  show 
that  the  insurance  was  for  the  benefit  of  plaintiff, 
and  that  the  policy  was  issued  to  the  husband  as  agent 
for  his  wife,  on  her  property,  and  for  her  use  and 
benefit.  It  appears  that  the  i>olicy  was  not  examined 
by  either  the  plaintiff  or  her  husband  until  after  the 
property  was  destroyed,  and  this  fact  is  relied  upon  by 
appellee  in  aid  of  her  claims.  The  theory  of  a  contract, 
partly  oral  and  partly  in  writing,  now  urged  by  appel- 
lee, does  not  seem  to  have  been  pressed  in  the  court 
below,  although  it  is  suggested  in  the  special  findings 
of  facts  made  by  the  court.  The  x>etition  is  founded 
upon  the  policy,  which  was  expressly  adopted  by  plain- 
tiff, as  alleged  in  an  amendment  to  her  petition  filed 
after  the  trial  was  concluded.  The  theory  of  her  plead- 
ings was  that  although  the  application,  as  shown  by  the 
policy,  did  not  correctly  represent  the  facts,  yet  defend- 
ant was  estopped  from  asserting  them  by  reason  of  its 
knowledge  of  their  existence  when  the  policy  was 
issued.  The  policy  contains  this  provison :  ^'(1)  The 
application  of  even  number  herewith,  a  copy  of  which 
is  indorsed  hereon,  shall  be  considered  as  part  of  this 
contract  and  a  warranty  by  the  assured."  The  contract 
of  insurance  plainly  includes  the  policy  itself  and  the 
application  therein  referred  to.  The  policy  was  issued 
to  '^C.  Zimmerman,  Esq.,"  evidently  not  to  plaintiff. 
The  application  referred  to  was  by  ''Conrad  Zimmer- 
man." Neither  instrument  contains  any  hint  of 
trusteeship  or  agency.  The  two  together  constitute  a 
contract  of  insurance  with  C!onrad  Zimmerman,  and 
in  its  present  form  plaintiff  cannot  maintain  an  action  at 
law  thaieon.  Baldwin  v.  Ins.  Co. ,  60  Iowa,  497 ;  Wil- 
liam%  V.  Ins.  Co.j  24  Fed.  Rep.  625 ;  Woodbury  Sav.  Bank 
V.  Ins.  Co.^  29  Conn.  378.  See,  also,  FvZler  v.  Ins.  Co.^ 
61  Iowa,  360.     This  case  is  distinguishable  from  cases 
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in  which  the  assured  had  in  fact  an  insurable  interest, 
as  was  trae  in  Shaw  v.  Ins,  Co.y  49  Mo.  578.  It  is  also 
distinguishable  from  those  in  which  the  insurance  com- 
pany seeks  to  defeat  a  contract  of  insurance  otherwise 
valid,  by  showing  facts  of  which  it  had  full  knowledge 
when  the  contract  was  entered  into,  as  that  the  condi- 
tion, occupancy  and  incumbrance  of  the  proi>erty  were 
not  as  represented  in  the  application.  Boetcher  v.  Ins. 
Co.y  47  Iowa,  253.  The  conclusion  we  have  reached 
readers  a  further  consideration  of  the  questions  pre- 
sented by  appellant  unnecessary.  The  judgment  of  the 
district  court  is 

Reversed. 


Starr  v.  Blatner  et  al. 


126  8^1  Surety :  on  liquob-sbllbb's  bond  :  altebation  :  dischabob.    The 

'  principal  in  the  bond  in  question  had  made  application  for  a 

permit  to  sell  intoxicating  liquors  for  lawful  purpoaes  in  a  certain 
town,  and  the  application  described  the  particular  house  in  which 
the  sales  were  to  be  made,  as  the  law  required  that  it  should.  For  the 
purpose  of  obtaining  such  permit,  the  bond  in  question  was 
executed.  The  bond  referred  to  the  application,  and  recited  the 
town  in  which  the  sales  were  to  be  made,  but  not  the  lot  and 
block,  and  it  did  not  recite  the  fact  that  the  application  was  for 
leave  to  sell  such  liquors  for  mechanical,  culinary  and  sacramental 
purposes  only,  but  these  matters  were  inserted  in  the  bond  after 
its  execution.  The  condition  of  the  bond  was  that  the  principal 
should  "  faithfully  carry  out  the  provisions  of  aU  laws  now  or 
hereafter  in  force  relating  to  the  sale  of  intoxicating  liquors.** 
Held  that  the  bond  was  not  materially  altered  by  the  insertion  of 
the  matters  above  referred  to,  and  that  the  sureties  were  not 
discharged  thereby.  (Ck>mpare  Rowley  v,  Jeweti,  56  Iowa,  494, 
and  Briscoe  V.  Beynoldg^  51  Iowa,  675.) 

Appeal  from  Marian  District  Court. — Hon.   O.    B. 

Atres,  Judge. 

Filed,   December  21,  1888. 


OCTOBER  TERM,  1888.  367 

Starr  v.  Blatner. 

Winslato  &  Varnum^  for  appellants. 
Hays  Bros.^  for  the  appellee. 

Robinson,  J. — ^The  petition  of  plaintiff  shows  that 
on  the  fifteenth  day  of  January,  1887,  the  defendant  S. 
L.  Crook  applied  to  the  board  of  supervisors  of  Marion 
county  for  a  permit  to  sell  intoxicating  liquors  in  the 
town  of  Dunreath,  for  mechanical,  culinary  and  sacra- 
mental purposes.  To  obtain  such  permit  a  bond  was 
given  and  approved,  of  which  the  foil  owing  is  a  copy : 
''  Enow  all  men  by  these  presents  that  I,  8.  L.  Crook, 
*  *  *  as  principal,  and  G.  M.  Blatner,  W.  H.  George 
and  J.  D.  Norris,  *  *  *  as  sureties,  are  held  and 
firmly  bound  unto  the  county  of  Marion,  in  the  state  of 
Iowa,  for  the  use  of  the  school  fund,  in  the  penal  sum 
of  three  thousand  dollars,  for  the  payment  ol  which, 
weU  and  truly  to  be  made,  we  jointly  and  severally  bind 
ourselves  and  our  lawful  representatives.  The  condition 
of  the  above  bond  is  that  whereas,  the  said  S.  L.  Crook 
has  made  application  to  the  board  of  supervisors  of 
Marion  county,  Iowa,  at  the  January  term  of  said  board 
in  the  year  1887,  for  a  permit  to  seU  and  buy  intoxicating 
liquors  within  the  town  of  Dunreath^  block  8,  lot  16,  in 
said  county,  for  meehanicalj  culinary  and  sacramental 
purposes  orUy.  Now,  therefore,  if,  upon  the  granting 
of  said  permit  for  the  time  provided  by  law,  the  said  S. 
L.  Crook  shall  faithfully  carry  out  the  provisions  of  all 
laws  now  or  hereafter  in  force,  relating  to  the  sale  of 
intoxicating  liquors,  then  this  bond  to  be  void ;  otherwise 
in  full  force  and  effect."  (Signed.)  The  petition  further 
alleges  that  a  permit  was  duly  issued,  and  in  each  of 
sixty-four  counts  charges  a  sale  of  intoxicating  liquor 
to  a  person  in  the  habit  of  becoming  intoxicated,  or  to 
a  minor,  in  violation  of  law.  A  separate  judgment  for 
one  hundred  dollars  is  demanded  on  each  count.  The 
appellants,  in  one  division  of  their  answer,  allege  that 
the  italicized  portions  of  the  bond  were  inserted  therein 
after  they  had  executed  it,  and  without  their  knowledge 
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or  consent.  A  demurrer  to  this  division  of  the  answer 
was  sustained.  The  cause  wa.s  tried  on  the  issues  raised 
by  the  other  portions  of  the  answer,  and  a  yerdict 
returned  in  favor  of  plaintiff  on  nineteen  counts. 
Judgment  was  rendered  against  the  defendants  for  thB 
sum  of  nineteen  hundred  dollars. 

The  chief  question  presented  to  us  by  the  appeal  is 
stated  by  counsel  for  appellants  as  follows:  ^^  Are  the 
alleged  alterations  in  the  bond,  or  either  of  them, 
material,    and   because   of  them,    or   either   of  them, 

are  the  defendant  sureties  discharged  I "  It  is  insisted 
on  behalf  of  appellants  that  the  alterations  were  mate- 
rial, and  gave  to  the  bond  a  different  legal  effect ;  that 
the  bond  as  executed  contemplated  the  giving  of 
authority  to  Crook  to  buy  and  sell  intoxicating  liquors 
within  the  entire  town  of  Dunreath,  without  any  other 
restriction  as  to  place  or  purpose  of  sale .  It  is  insisted 
that  it  can  make  no  difference  that  such  a  permit  as  that 
contemplated  by  the  bond  could  not  have  been  legally 
issued,  for  the  reason  that  the  sureties  had  fixed  the 
terms  upon  which  they  were  willing  to  be  bound,  and 
that  the  alterations,  made  because  the  auditor  refused 
to  approve  the  bond  without  them,  imposed  restrictions 
as  to  place  of  sale,  and  the '  purposes  for  which  sales 
could  be  made,  which  materially  altered  the  conditions 
and  effect  of  the  original  undertaking.  Numerous 
decisions  of  this  and  other  courts  are  cited  to  sustain 
these  claims.  These  decisions  are  authorities  for  the 
following  among  other  propositions :  That  any  material 
alteration  in  an  agreement,  even  though  it  may  oi)erate 
to  the  benefit  of  the  surety,  will  release  him ;  that  among 
such  alterations  are  a  change  in  the  i>enal  sum  of  a 
bond ;  the  addition  of  a  maker  or  surety  ;  the  erasing 
of  the  name  of  a  maker  or  surety ;  a  change  in  the  rate 
of  interest ;  a  change  in  the  time  or  place  of  payment  or 
performance ;  and  a  change  requiring  payment  to  be 
made  in  'gold.  But  in  our  opinion  none  of  these 
authorities  sustain  the  claims  of  appellants  in  regard  to 
the  bond  in  controversy.  The  bond  refers  to  the  appli- 
cation which  had  been  made  by  Crook.    The  petition 
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shows  that  snch  application  was  for  permission  to  sell 
intoxicating  liquors  for  mechanical,  culinary  and  sacra- 
mental purposes,  as  named  in  the  alteration  of  the 
bond.  The  law  required  the  permit  to  specify  the  house 
in  which  the  intoxicating  liquors  might  be  sold.  Code, 
sec.  1681.  The  law  will  not  presume  that  appellants 
sought  to  aid  their  principal  to  obtain  an  illegal  permit, 
nor  that  they  intended  to  do  a  vain  thing  by  signing  the 
instrument  in  suit ;  but  it  will  presume,  rather,  that  it 
was  their  interest  to  aid  in  procuring  a  legal  permit  to 
sen  liquors  for  the  purposes  named  in  the  application  to 
which  their  undertaking  refers,  and  that  they  executed 
it  with  knowledge  that  the  permit,  when  granted,  would 
in  some  manner  specify  the  place  in  which  the  business 
therein  named  should  be  conducted.  The  law  did  not 
require  the  bond  to  specify  the  purposes  for  which  the 
permit  should  authorize  liquors  to  be  sold,  nor  the  place 
of  sale.  The  sales  involved  in  this  suit  were  as  much 
within  the  conditions  of  the  bond  as  originally  drawn 
as  they  are  since  it  was  altered.  The  alterations  did  not 
change  its  legal  effect.  Neither  benefit  nor  injury  was 
caused  by  them,  and  they  were  not  material  for  any 
purpose.  Rouoley  v.  Jewetty  56  Iqwa,  494 ;  Briscoe  v. 
ReynoldSy  51  Iowa,  675.  The  demurrer  was  therefore 
properly  sustained. 

The  views  we  have  expressed  dispose  of  the  other 
questions  raised  by  appellant.  The  judgment  of  the 
district  court  is 

AJTfl^MED. 
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NoE  V.  The  Chioaoo,  Burlington  &  Quinoy  Railwat 

Company. 

1.  BailroadB :  obstruction  of  riteb  :  bffbots  :  evidekc3B.  In  an 
action  for  damages  to  plaintiff 's  land  caused  by  the  increaBe  of  the 
overflow  of  a  river  on  account  of  its  obstruction  by  defendant's 
embankment,  the  estimates  made  by  farmers  and  others  residing: 
in  the  vicinity,  as  to  the  quantity  of  water  which  flowed  through 
the  side  channels  and  the  main  channel  in  times  of  freshet,  and 
why  the  water  was  higher  above  the  embankment  than  below  it 
after  the  acts  complained  of  were  done,  were  not  incompetent  atf 
evidence,  on  the  ground  that  they  were  in  the  nature  of  opinions 
and  speculations, 

2.  The  Same.  In  such  case,  where  the  embankments  were  regarded 
as  permanent  structures,  and  the  damages  as  entire,  it  was  oomr 
petent  for  plaintiff's  witnesses,  in  giving  their  estimates  of  the 
value  of  his  land  before  and  after  the  acts  complained  of,  to  state 
that  the  land,  after  being  flooded,  became  baked,  and  broke  up  in 
clods,  and  was  foul  with  weeds, — not  as  a  distinct  element  ef 
damages,  but  as  showing  the  effect  of  the  overflow  upon  the  land 

8.  Instruotions :  not  wabrantbd  by  the  bvidencb.  Instructions 
not  warranted  by  the  evidence  are  properly  refused  when  asked. 

4.  Bailroads:  obbtruotion  of  waters  of  river:  filleno  up 
TRESTLE-WORK.  A  railroad  company  has  no  right  to  flU  up  trestle- 
work  away  from  the  main  channel  of  a  river  which  it  crosses  with 
its  track  by  a  bridge,  if  in  so  doing  the  overflow  on  the  land  above 
is  increased,  to  the  damage  of  the  owner,  in  times  of  freshet. 
(SuUena  v.  Chieago,  B.  L  db  P,  Ry,  Oo,,  74  Iowa,  659,  and  Moore 
V.  Chicago,  B.  A  Q,  Ry,  Co,,  75  Iowa,  363,  folloufed.) 

Appeal  from  Marion  District   Court. — Hon.   O.   B. 

Ayres,  Judge. 

Filed,  December  21,  1888. 

Action  at  law  to  recover  damages  to  certain  lands 
by  reason  of  back-water  and  overflow  caused,  as  it  is 
alleged,  by  embankments  and  an  insufficient  passage- 
way for  the  water  of  the  South  river,  and  by  making 
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certain  changes  in  the  channel  of  said  stream.  There 
was  a  trial  by  jury,  which  resulted  in  a  verdict  and 
jadgment  for  the  plaintiff.    Defendant  appeals. 

StoTie  &  Oamble  and  T.  B.  Perry j  for  appellant. 

L.  O.  Blanchard  and  Bays  Bros.j  for  appellee. 

RoTHBOCK,  J. — In  the  year  1879  the  defendant  con- 
stracted  its  railroad  from  Albia  to  Des  Moines  via 
Knoxville,.  It  was  necessary  to  build  the  road  across 
South  river,  a  considerable  stream,  which  flows  from 
the  south  in  a  northward  direction,  and  empties  into 
the  Des  Moines  river  at  a  point  about  three-fourths  of 
a  mile  from  the  railroad.  South  river  bottom  is  about 
two  miles  wide,  and  when  the  road  was  built  a  bridge 
was  erected  over  South  river,  and  trestle-work  wafe  con- 
structed for  some  distance  on  each  side  of  the  main 
channel  of  the  stream.  There  were  two  side  channels 
to  the  stream,  through  which  water  flowed  in  times 
of  freshets.  The  defendant  erected  pile  bridges  or 
structures  over  these  side  channels.  There  does  not 
appear  to  have  been  any  complaint  made  by  land- 
owners as  to  the  want  of  sufficient  openings  in  the 
railroad  for  the  passage  of  the  water  until  the  year  1883. 
In  that  year  the  defendant  closed  up  the  trestle-work 
over  the  side  channels  by  solid  earth  embankments, 
riprapx)ed  with  stone.  In  the  same  year  the  defendant 
made  a  cut-off,  or  new  channel,  for  the  river,  by  which 
the  main  channel  was  shortened  about  one  mile.  This 
cut-off  was  on  the  south  side  of  the  railroad,  and  the 
object  in  making  it  was  to  shorten  the  line  of  the 
stream.  The  plaintiff 's  land  is  on  the  south  side  of  and 
up  the  stream  from  the  railroad.  It  is  claimed  by 
plaintiff  that  by  making  the  two  embankments  and  the 
cut-off  his  lands  have  been  and  now  are  liable  to  a  much 
greater  overflow  than  they  were  before,  and  that  he  is 
thereby  damaged.  The  evidence  introduced  upon  the 
trial  consisted  of  the  testimony  of  two  civil  engineers, 
one  in  behalf  of  each  party,  and  each  of  the  parties 
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examined  as  witnesses  quite  a  number  of  persons  who 
had  resided  for  years  in  the  vicinity  of  the  river,  and 
who  stated  the  effects  which  they  had  observed  as  to 
the  back-water  and  overflow  made  by  the  acts  com- 
plained of  by  plaintiff.  An  examination  of  all  the 
evidence  leaves  no  doubt  that  the  jury  was  warranted- 
in  finding  that  the  embankments  and  cut-off  complained 
of  increased  the  overflow  and  back-w  ater  on  the  plain- 
tiff 's  land.  The  verdict  cannot,  therefore,  be  disturbed 
upon  the  ground  that  it  is  not  supported  by  the 
evidence. 

I.  A  great  many  exceptions  were  taken  by  the 
defendant  to  the  rulings  of  the  court  upon  the  admission 
1  railroadb:  ^°^  oxclusiou  of  evideuce.  One  class  of 
riw?2ffeoto'  evidence,  which  was  objected  to,  and  which 
evidence.  jg  j^q^  claimed  to  havo  been  incompetent,  is 
the  estimate  made  by  farmers  and  others  residing  in 
the  vicinity  as  to  the  quantity  of  water  which  flowed 
through  the  side  channels  and  the  main  channel  in 
times  of  freshet  in  the  river,  and  why  the  water  was 
higher  on  the  south  side  of  the  railroad  embankment 
than  it  was  on  the  north  side,  after  the  acts  complained 
of  were  done.  All  of  this  class  of  evidence  is  claimed  to 
be  in  the  nature  of  opinions  and  speculation.  We  do 
not  so  regard  it.  They  were  statements  of  fact  by 
persons  who  were  upon  the  ground  when  the  waters 
were  at  the  flood,  based  ui)on  their  observation  of  the 
actual  condition  of  the  stream  and  its  effect  upon  the 
lands  upon  the  south  side  of  the  railroad. 

The     embankments    and    cut-off    complained    of 
were   in    the   nature    of   permanent   structures,    and 

the  case  waa  tried  upon  the  theory  that 
the  damages  were  entire.  The  witnesses 
gave  their  estimate  of  the  value  of  the  plaintiff's 
land  before  and  after  the  embankments  and  cut-off 
were  made.  In  giving  their  estimate  the  plaintiff's 
witnesses  testified  that  the  land,  after  being  flooded, 
became  baked,  and  broke  up  in  clods  and  chunks,  and 
was  foul  with  weeds.  This  evidence  was  objected  to  as 
speculative,  and  not  a  proper  element  of  damages.     We 
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think  there  was  no  valid  objection  to  the  evidence.  It 
was  not  r^arded  as  a  distinct  element  of  damages. 
It  was  perfectly  proper  as  showing  the  effect  of  an  over- 
flow of  water  npon  the  land.  Many  other  objections 
were  made  to  the  mlings  of  the  court  npon  the  evidence. 
Aft^  a  careful  examination  of  them,  onr  conclusion  is 
that  they  are  not  well  taken,  and  we  do  not  think  they 
are  of  such  a  character  as  to  demand  special  consider- 
ation in  this  opinion.  *  Tt  appears  to  us  that  the  rulings 
of  the  court  ought  not  to  be  the  subject  of  complaint. 
They  were  manifestly  fair  to  the  parties. 

n.     The  court)  in  its  charge  to  the  jury,  covered 

every  material  question  in  the  case,  and  we  think  there 

8.  huTOTo-        ®^^  ^  ^^  well-grounded  objection  to  any 

^!S^t^  by  W^  o^  i^-    '^^^  defendant  asked  a  number 

the  eTidenoe.  ^j  instructious,  which  were  refused.    The 

substance  of  nearly  all  of  these  requests  was  embodied 
in  the  charge  given  by  the  court,  excepting  one.  It  is 
claimed  that  this  instruction  should  have  been  given.  It 
was  to  the  effect  that,  if  the  area  under  the  South 
river  bridge,  and  trestle-work  extending  west  of  it,  is  of 
sufficient  capacity  to  admit  the  passage  of  all  the  waters 
of  the  stream  on  all  occ  asions,  the  same  as  before  the 
fills  were  made,  and  channels  cut,  except  in  times  of 
extraordinary  freshets,  the  plaintiff  cannot  recover. 
The  instruction  was  correctly  refused,  because  all  of  the 
evidence  showed  that  the  freshets  which  caused  the 
increased  over-flow  upon  which  the  witnesses  base  their 
estimates  of  damages  were  not  shown  to  have  been 
extraordinary  nor  unprecedented.  They  were  such 
freshets  as  were  in  the  ordinary  course  of  nature  to 
be  expected  in  that  stream. 

III.     It  is  claimed  that  the  obstructions  complained 

of  did  not  impede  the  natural  flow  of  water  in  the 

4.  luiLBOAM :     channel  of  South  river,  and  that  the  plain- 

o^^otionof  tiff  cannot  recover  for  overflow  from  mere 

npSesSe?*    surfaco  Water.     This  question  has  recently 

^^^^'  been  considered  by  this  court  in  the  cases  of 

SuUensv.  Chicago,  R.  L  &  P.  Ry.  Co,,  74  Iowa,  669, 

and  Moore  v.  Chicago,  B.  <6  Q.  Ry.  Co.y  75  Iowa,  263. 
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In  the  last-named  case  the  facts,  though  not  identical, 
are  practically  the  same  as  in  the  case  at  bar.  We  held 
that  the  defendant  had  not  the  right  to  fill  up  trestle- 
work  away  from  the  main  channel  of  the  river,  if  by  so 
doing  the  overflow  would  be  increased  on  the  plaintiff's 
land,  to  his  damage,  in  times  of  freshet.  We  are  con- 
tent with  the  rule  adopted  in  the  cited  cases.  We  dis- 
cover no  good  reason  for  disturbing  the  judgment  of  the 
district  court.  Affirmed. 


In  re  Will  of  Foster. 


Estates  of  Decedents :  devise  to  wu>ow  of  personalty  for  ufb  : 

HER  SHARE  AFFBGTBD  :  ELECTION  TO    TAKE.     After   ITlfiklng  Special 

bequests  of  money  to  his  two  daughters,  the  testator  proceeded 
thus:  ^''StOfynd.  I  give  and  bequeath  to  my  wife  *  *  *  the 
remainder  of  my  property,  both  personal  and  real  *  *  *  so  long 
as  she  may  live.  Third,  After  the  decease  of  my  wife,  aU  the 
property  remaining  is  to  be  divided  equally  between  my  daughters, 
D.andB."   HcW— 

(1)  That  this  was  a  bequest  to  the  wife  of  a  life  estate  In  the 
personalty,  and  that  she  could  not  take  this  life  estate  and 
also  the  one-third  absolutely,  allowed  her  by  law  in  the 
absence  of  a  will ;  — ^the  reason  of  the  rule  aUowing  her  to  do 
so  where  there  is  a  devise  to  her  for  life  of  real  estate  not 
applying  to  such  a  devise  of  personalty. 

(2)  Tliat  the  will,  therefore,  *<  affected  "  her  legal  share,  as  con- 
templated by  section  246d  of  the  Code,  and  that  she  conld 
not  take  the  life  estate  unless  she  caused  to  be  entered  on  the 
records  of  the  proper  court  her  consent  to  do  so,  within  six 
months  after  notice  of  the  provisions  of  the  will,  as  provided 
in  said  section.    (  See  cases  cited  in  opinions.) 

Appeal  from  Clayton  Circuit  Court. 


Filed,  June  9,  1887. 
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David  R.  Foster  executed  a  will  which  was  duly 
admitted  to  probate,  and  this  action  was  brought  to 
determine  the  right  of  his  widow  to  a  share  of  the  per- 
sonal estate.  The  court  held  that  it  was  not  essential 
that  the  widow  should  elect  to  take  under  the  will.  The 
heirs  at  law  appeal. 

/.  TT.  Sandusky  and  J.  Larkirij  for  appellants. 
W.  A.  Preston  and  J.  0.  Oroshyy  for  appellee. 

Seevers,  J. — I.  The  will  of  David  R.  Poster  pro- 
vides :  ^^ First.  After  paying  my  funeral  expenses  and 
just  debts,  if  any,  I  give  to  my  daughters,  Dora  Bixby 
and  Lizzie  'Sandusky,  one  hundred  dollars  each. 
Second.  I  give  and  bequeath  to  my  wife,  Mary  Jane 
Foster,  the  remainder  of  all  my  property,  both  personal 
and  real,  including  all  stock  of  all  kinds,  and  all  notes 
and  mortgages,  and  all  property  of  every  name  and 
nature,  so  long  as  she  may  live.  T%ird.  After  the 
decease  of  my  wife,  all  the  property  remaining  is  to  be 
divided  equally  between  my  daughters,  Dora  Bixby  and 
Lizzie  Sandusky." 

The  will  was  admitted  to  probate  in  November,  1886, 
and  in  February,  1886,  the  legatees  other  than  the  widow 
caused  a  notice  in  writing  to  be  served  on  the  latter,  in 
which  the  provisions  of  the  will  were  correctly  stated. 
The  widow  failed  to  elect  whether  or  not  she  would  take 
under  the  will  as  providocL  in  section  2463  of  the  Code, 
which  is  as  follows:  ''The  widow's  share  cannot  be 
affected  by  any  will  unless  she  consents  thereto  within 
six  months  after  notice  to  her  of  the  provisions  of  the 
will  by  other  parties  interested  in  the  estate,  which  con- 
sent shall  be  entered  on  the  proper  records  of  the  circuit ' 
court."  The  circuit  court  held,  in  effect,  that  the  widow 
was  entitled  to  all  the  personal  property  for  and  during 
her  life-time,  except  as  provided  in  the  first  paragraph 
of  the  will. 

n.  It  becomes  material  to  determine  whether  the 
widow's  share  is  affected  by  the  provisions  of  the  will. 


V 
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It  was  held  in  Ward  t>.    WoTf^  66  Iowa,   466,  that  the 

^^  widow's  share,"  as  contemplated  in  section  2463  of  the 

Code,  included  a  share  in  the  personal  property.    In 

the  absence  of  a  will,  such  share  is  one- third  part  thereof, 

and  the  title  and  right  to  such  share  and  property  vests 

in  her  absolutely.    Under  the  will   in  question  such. 

property  belongs  to  her  for  and  during  her  life.  It  seems 

to  us  clear  that  the  widow's  share  is  affected  by  the  will. 

The  whole  i)er8onal  estate  is  vested  in  the  widow  for  life 

in  placQ  and  in  lieu  of  a  share  of  such  estate  vesting  in 

her  absolutely  to  dispose  of  as  she  might  direct.    It  is 

possible  that  this  should  be  regarded  as  a  greater  or 

enlarged  interest,  but,  conceding  this,  it  is  nevertheless 

true  that  her  share  is  affected,  and,   under  the  statute, 

she  is  required  to  say,  in  the  manner  therelh  provided, 

whether  she  consents  to  and  will  take  under  the  wilL 

BoMozier  t).  Hayv^s^  67  Iowa^683.     Under  the  statute, 

the  widow  has  a  right  to  determine  whether  she  will 

take  under  the  will  or  her  distributive  share.    If  she 

deems  it  to  be  to  her  interest  to  take  under  the  will,  she 

must  so  elect,  as  provided  in  the  statute. 

It  therefore  follows  that  the  circuit  court  erred  in 

the  rulings  made. 

Rbvebssd. 

Opinion  on  beheabino. 

Filed,  Deoembeb  21,  1888. 

David.  B.  Foster,  in  his  life-time,  executed  a  will 
which  contains  the  following  provisions:  *^(1)  After 
paying  my  funeral  expenses  and  just  debts,  if  any,  I 
give  to  my  daughters,  Dora  Bixby  and  Lizzie  Sandusky, 
one  hundred  dollars  each.  (2)  I  give  and  bequeath  to 
my  wife,  Mary  Jane  Foster,  the  remainder  of  all  prop- 
erty, both  real  and  personal,  including  all  stock  of  all 
kinds,  and  all  notes,  mortgages  and  all  property  of 
every  name  and  nature,  so  long  as  she  shall  live.  (3) 
After  the  decease  of  my  wife,  all  the  property  remaining 
is  to  be  divided  equally  between  my  daughters,  Dora 
Bixby  and  Lizzie  Sandusky."     After  his  death  the  will 
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was  admitted  to  probate.  6n  the  fifteenth  of  February, 
1886,  the  said  Dora  Bixby  and  Lizzie  Sandusky,  being 
the  only  i)er8ons  other  than  the  widow  interested  in  the 
estate,  gave  to  her  the  notice  of  the  provisions  of  the 
will  provided  for  by  section  2462  of  the  Code.  The 
widow,  however,  did  not,  within  six  months  from  the 
service  of  such  notice,  file  her  election  to  accept  the 
provision  made  for  her  in  the  will,  and  the  other  parties 
thereupon  filed  their  petition  in  the  circuit  court, 
alleging  that  the  executor  had  in  his  hands  personal 
property  not  exempt  from  execution  largely  in  excess 
of  the  amount  required  for  the  payment  of  the  debts,  and 
praying  for  an  order  for  the  distribution  of  the  same  in 
the  proportion  provided  by  law  when  no  will  has  been 
executed.  The  widow  and  executor  demurred  to  the 
petition,  and,  the  demurrer  being  sustained,  the  heirs 
appealed.  An  opinion  was  filed  in  the  case  at  the  June 
term,  1887,  but  a  rehearing  was  subsequently  granted, 
and  the  cause  has  again  been  argued  by  counsel. 

BsED,  J. — Under  the  statutes  of  this  state,  the 
widow,  in  the  absence  of  a  will,  takes  one-third  of  the 
personal  property  belonging  to  the  estate  of  her  deceased 
husband,  and  '^  one-third  in  value  of  all  the  legal  and 
equitable  estate  in  real  property  possessed  by  the  hus- 
band at  any  time  during  the  marriage,  which  have  not 
been  sold  on  execution  or  any  other  judicial  sale,  and  to 
which  the  wife  has  made  no  relinquishment  of  her 
right."  Code,  sees.  2486-2440.  And  it  is  provided  by 
section  2462  that  '^  the  widow's  share  cannot  be  affected 
by  any  will  of  her  husband,  unless  she  consents  thereto 
within  six  months  after  notice  to  her  of  the  provisions 
of  the  will  by  the  other  parties  interested  in  the  estate." 
The  ultimate  question  to  be  determined  in  the  present 
case  is  whether  the  will  was  defeated  by  the  failure  of 
Mrs.  Foster  to  consent,  within  the  time  specified  after 
the  notice  to  her,  to  the  provision  made  for  her  therein  ; 
and  that  question  depends  upon  whether  her  distribu- 
tive share  of  the  personal  estate  was  affected  by  it. 
Upon  distribution  under  the  statute,  she  would  have 
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taken  one-third  o  f  the  property  absolutely,  and  it  is 
manifest  that  her  distributive  share  would  be  affected 
by  any  provision  which  required  her  to  accept  either  a 
smaller  amount  of  the  property,  or  a  right  or  interest 
therein  less  than  the  absolute  ownership.  But,  on  the 
other  hand,  if  under  the  provisions  of  the  will  she  would 
have  acquired  the  same  interest  which  would  have 
accrued  her  under  the  statute  and  something  in  addition 
thereto,  it  is  equally  clear  that  her  share  was  not  affected. 
BuLfer  v.  WiUigrodj  71  Iowa,  620.  We  are  required, 
therefore,  to  determine  the  nature  and  extent  of  the 
interest  or  right  intended  to  be  conferred  upon  her  by 
the  will ;  and  when  we  look  into  that  instrument,  to 
ascertain  the  intention  of  the  testator,  to  which  effect 
will  always  be  given  if  that  is  possible  under  the  rules 
of  law,  it  is  manifest,  we  think,  that  it  was  his  purpose 
to  confer  upon  his  widow  the  right  to  the  use  and 
enjoyment  of  the  property  during  her  life. 

By  the  express  terms  of  the  bequest,  she  is  to  have 
*'all  property,  of  every  name  and  nature,  as  long  as  she 
shall  live."  The  extent  of  the  right  intended  to  be 
conferred  is  clearly  defined  by  the  language,  and  this  is 
followed  by  the  bequest  over  to  the  daughters  of  so 
much  of  the  property  as  may  remain  at  the  death  of  the 
widow.  That  personal  property  may  be  limited  over 
after  a  life-interest  in  it  is  created  appears  to  be  well 
settled.  See  2  Kent,  Comm.  (13  Ed.)  *352 ;  Burleigh  v. 
Cloughy  52  N.  H.  267 ;  Jackson  v.  Robins ^  16  Johns. 
537 ;  In  re  OerUe^  34  Minn.  173.  The  same  authorities 
also  hold  that  bequests  like  that  in  question  create  but 
a  life-interest  in  the  property,  and  to  the  same  effect  are 
Smith  V.  Bdl,  6  Pet.  68;  Brant  v.  Iron  Co,,  93  U,  S. 
326 ;  Green  v.  Hewitt^  97  HI.  113.  It  may  be  conceded 
that  it  was  contemplated  by  the  testator  that  some 
portion  of  the  property  would  be  consumed  or  disposed 
of  by  the  widow,  although  the  power  to  make  such 
disi)osition  is  not  expressly  given  by  the  will.  Such 
power,  however,  would  often  be  implied  from  the  nature 
of  the  property,  and  the  use  to  which  it  is  adapted,  as  is 
pointed  out  in  Oreve  v.  Camery^  69  Iowa,  220.    But  the 
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extent  of  the  interest  conferred  upon  the  devisee  is  not 
necessarily  determined  by  that  circumstance;  for  the 
power  to  make  disposition  of  particular  property  does 
not,  of  necessity,  carry  with  it  absolute  ownership  of  it. 
If,  from  its  nature,  the  object  intended  by  the  testator 
can  be  effected  only  by  conyerting  it  into  money  or  other 
fixed  proi)erty,  from  which  an  income  may  be  derived, 
the  i)ower  of  disposition  is  not  at  all  inconsistent  with  a 
mere  life-estate.  In  such  case,  the  money  or  property 
acquired  in  exchange  for  that  converted  by  the  devisee 
takes  the  place  of  it,  and  is  held  by  the  devisee  subject 
to  the  rights  created  by  the  will. 

It  has  been  held  by  this  court,  however,  that  the 
acceptance  by  the  widow  of  a  devise  of  a  life-estate  in 
aU  of  the  real  estate  of  the  husband  does  not  defeat  her 
right  to  the  distributive  share  therein  which  accrues  to 
her  under  the  statute  ( Metteer  v.  Wilej/y  34  Iowa,  214  ; 
Watrous  n.  Winuj  37  Iowa,  73 ;  Baugherty  v.  DaugJt- 
ertyj  69  Iowa,  677 ) ;  and  it  was  contended  that  the  same 
role  should  apply  in  the  case  of  a  devise  of  personalty, 
and  under  it  the  bequest  to  Mrs.  Foster  created  a  life- 
estate  in  that  portion  of  the  property  which  did  not 
descend  to  her  absolutely  under  the  statute,  and  hence 
her  distributive  share  was  not  affected  by  the  will.  The 
reason  of  the  rule  established  by  the  cases  cited  above, 
however,  is  that  the  wife,  during  the  life-time  of  her 
husband,  has  an  interest  in  the  real  estate  owned  by  the 
husband  of  which  she  can  be  divested  only  by  judicial 
sale  or  her  own  act ;  and  the  presumption  is  that  the 
husband,  when  he  makes  a  bequest  to  her  of  property  of 
that  character,  intends  to  bestow  some  interest  in  addi- 
tion to  the  interest  which  she  already  possesses ;  or,  ia 
other  words,  the  presumption  in  such  case  is  that  he 
intends  to  bequeath  only  such  interests  as  he  has  the 
power  to  dispose  of.  It  is  manifest  that  this  reason  can 
have  no  application  to  the  disposition  of  personal 
property.  The  wife  during  the  life  of  the  husband,  has 
no  interest  in  his  personal  property,  but  he  may  make 
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each  disposition  of  it  as  he  chooses ;  and,  when  he  dis- 
poses of  it  by  will,  the  presumption  is  that  he  intends 
that  the  interest  which  he  bestows  upon  her  shall  be  in 
lieu  of  the-  interest  which  she  would  acquire  therein  if 
no  such  disposition  were  made.  We  are  of  the  opinion, 
therefore,  that  the  circuit  court  erred  in  sustaining  the 
demurrer  to  the  petition  and  the  judgment  will  be 

Reversed. 
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Dale  v.  Webstbb  County. 

1.  Counties :  Aonoir  Aakot&i :  pbiob  pbxsentbobnt  or  claim  to 
8UFBBVI80B8 :  BRQUISITBS  OF.  Seotion  2610  of  the  Code,  provu 
that  no  action  shall  be  brought  against  any  county  on  an 
dated  demand  untU  the  same  has  been  presented  to  the  boacd  oi 
superrisora  and  payment  demanded,  does  not  require  that  the 
claimant  shaU  produce  his  evidence,  but  it  Ib  enough  if  the  board 
is  informed  of  the  amount  of  the  claim,  and  the  grounds  on  which 
it  is  made,  with  sufficient  deamees  to  enable  it  to  investigate 
the  facts  and  reach  an  intelligent  decision. 

9.    Kegligenoe :  dsfbot  m  BsmoB :  death  or  pedbstbi  an  :  oomtbib* 

UTOBT  NBOueBNOB:  QUBSTiON   or  LAW  OB  rACT.     Defendants 

bridge  had  for  two  years  been  wanting  a  hand-rail  for  a  few  feet 

between  its  two  spans.    Plaintiff  *s  intestate,  whocrossed  the  bridge 

frequently,  and  must  be  charged  with  knowledge  of  the  want  of  a 

hand-raU  at  the  point  named,  was  crossing  the  bridge  at  night, 

mading  a  letter  as  he  walked,  by  the  light  of  a  lantern.    He  fell 

over  the  bridge  at  the  point  where  the  hand-rail  was  wanting,  and 

was  killed.    Some  of  the  evidence  tended  to  show  that  there  waa  a 

large  spike  driven  hotiaontaUy  into  and  extending  about  four 

inches  from  the  wheel-guard,  and  about  five  inches  above  the 

floor  of  the  bridge,  and  that  tlie  deoedent*s  foot  may  have  caught 

upon  this  spike  and  caused  him  to  stumble  and  f aU  from  the  bridge. 

Held-- 

(1)  That,  since  defendant  was  not  chaiged  with  negligence  by 

reason  of  the  spike,  nor  shown  to  be  chaigeabie  with  notice  of 

it,  and  since  the  decedent  had  certainly  as  much  knowledge 

of  it  as  defendant,  and  was  therefore  bound  to  use  at  least 

ordinary  care  to  avoid  it,  there  could  be  no  recovery  on  that 

ground. 

(3)  That  decedent,  knowing  as  he  did  the  alleged  defect  in  the 
bridge,  was  guilty  of  contributory  negligence  in  crossing  the 
bridge,  as  he  did,  reading  a  letter  by  the  light  of  lus  lantern, 
instead  of  looking  out  for  his  own  safely  as  he  approached 
the  place  of  danger.  ' 
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(8)  That,  since  he  must  have  read  the  letter  premeditatedly,  and 
thus  faOed  to  use  ordinary  care  for  his  own  safety,  and  since 
it  is  clear  that  by  the  use  of  ordinary  care  he  would  have 
avoided  the  accident,  the  question  of  his  contributory  negli* 
gence  was  not  one  of  fact  for  the  jury,  and  the  court  erred 
in  refusing  to  direct  a  verdict  for  defendant.  (  See  opinion 
for  cases  followed  and  distinguished.) 

Appeal  from  Webster  District  Court. — Hon.  S.  M. 

Weaver,  Jndge. 

Filed,  December  23, 1888. 

Plaintiff,  as  adinini8t;ratrix  of  James  Dale, 
deceased,  seeks  to  recover  damages  caused  by  his  death. 
There  was  a  trial  by  jury,  and  a  verdict  and  Judgment 
were  rendered  in  favor  of  plaintiff  for  the  sum  of  six 
thousand  dollars,  and  costs.    The  defendant  appeals. 

Albert  E.  Clarke^  for  appellant. 

Chase  A  Chase  and  O.  F.  Tucker ^  for  appellee. 

Robinson,  J. — On  the  eleventh  day  of  October, 
1884,  the  decedent  was  killed  by  falling  from  a  bridge 
constructed  by  defendant  over  the  Des  Moines  river  at 
Lehigh.  The  bridge  was  a  little  over  three  hundred 
feet  long,  and  was  divided  into  two  spans  of  equal 
length.  These  rested  on  two  abutments,  and  a  stone 
pier  built  to  a  height  of  about  twenty-seven  feet  from 
the  bottom  of  the  river.  Wheel-guards,  made  of  timber 
about  six  inches  square,  and  raised  two  or  three  inches 
from  the  floor,  were  placed  on  each  side  of  the  bridge. 
Guard-rails  were  fastened  to  the  superstructure  of  the 
spans  at  a  height  of  about  three  feet  from  the  floor, 
excepting  at  the  spaces  between  the  spans.  These 
spaces  were  about  eight  inches  wide  at  the  floor  of  the 
bridge,  and  nearly  six  feet  wide  at  a  height  of  three 
feet.  The  bridge  furnished  the  chief,  if  not  the  only, 
means  of  communication  between  the  two  portions  of 
the  town  of  Lehigh,  one  of  which  was  on  the  east,  and  the 
other  on  the  west,  side  of  the  river.     It  was  much  used 
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by  teams  and  pedestrians,  the  latter  usually  walking 
on  the  north  side  of  the  bridge,  the  floor  of  which 
was  about  fifteen  feet  wide  between  the  wheel-guards. 
It  is  conceded  by  appellee  that  there  had  been  no  hand- 
rails between  the  spans  for  two  years.  Dale  had  lived  in 
Lehigh  three  years  at  the  time  of  his  death.  His  home 
was  on  the  east  side  of  the  river,  and  the  post-office  wa^ 
on  the  west  side.  Soon  after  supper  of  the  day  of  his 
death  he  went  over  the  bridge  for  his  mail.  As  he  was 
returning  home  a  short  time  afterwards,  he  was  over- 
taken on  the  bridge,  and  -about  fifty  feet  from  its  west 
end,  by  three  men.  These  state  that  when  they  passed 
him  he  was  carrying  a  lighted  lantern  under  his  left  arm, 
and  was  holding  a  letter  with  one,  and,  as  they  think, 
with  both  hands,  which  he  was  reading.  He  did  not 
seem  to  notice  them,  and  once  stumbled  against  the 
north  side  of  the  bridge.  They  passed  on,  and  when 
nearing  the  end  of  the  bridge,  heard  a  sound  as  of 
breaking  glass.  They  at  once  turned  about,  but  Dale 
and  his  light  had  disappeared.  They  went  back  to  the 
pier,  and  discovered  that  Dale  was  lying  on  the  rocks, 
at  its  base,  just  south  of  the  northeast  corner,  dead. 
His  skull  was  crushed  at  the  right  temple,  and  he  had 
evidently  walked  or  stumbled  through  the  north  opening 
between  the  spans  over  the  pier.  A  letter  was  found 
near  liim,  folded,  and  the  envelope  a  little  further  away. 
Plaintiff  contends  that  defendant  was  negligent  in  not 
placing  hand-rails  between  the  spans.  Defendant  denies 
this ;  denies  that  it  had  notice  or  knowledge  of  the 
alleged  defect ;  and  insists  that  Dale's  death  was  the 
result  of  his  own  negligence,  in  that  he  knew  of  the 
alleged  defect,  and  did  not  use  due  care  to  avoid  it. 

I.    In  June,  1885,  plaintiff  caused  to  be  presented 
to  the  board  of  supervisors  of  Webster  county  a  claim, 

of  which  the  following  is  a  copy:      ''The 
"  ac^^°" '      County  of  Webster  in  the  State  of  Iowa,  to 

against :  prior    ,--,,tvi  »-i..,..  .-r^  - 

presentinent    Martha  Dale,  Administratnx  of  Estate  of 

of  olalm  to 

"^uw^"  f    '^^^^^  Dale,  Deceased  :     For  damages  for 

loss  of  life  of  James  Dale  by  falling  from 

the  bridge  across  the  Des  Moines  river,  at  Lehigh,  in 
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said  county,  in  September,  A.  D.  1884,  by  reason  of  the 
negligence  of  said  county,  $10,000."  This  was  verified 
by  an  attorney  for  plaintiff.  Appellant  contends  that 
the  bill  presented  was  too  indefinite  to  enable  the  board 
of  supervisors  to  act  thereon  understandingly ;  that  it 
should  have  been  accompanied  with  some  competent 
proof ;  that  it  should  have  contained  evidence  of  the  death 
of  Dale,  and  that  the  bridge  was  defective ;  and  that  it 
should  have  specified  wherein  the  county  had  been  neg- 
ligent. We  do  not  think  these  objections  are  well  taken. 
Section  2610  of  the  Code  provides  that  ''no  action  shall 
be  brought  against  any  couilty  on  an  unliquidated 
demand  until  the  same  has  been  presented  to  such 
board  [  of  supervisors  ]  and  payment  demanded. '*  This 
does  not  require  that  the  claimant  shall  produce  his 
evidence,  but  it  is  enough  if  the  board  is  informed  of  the 
amount  of  the  claim,  and  the  grounds  on  which  it  is 
made,  with  sufficient  clearness  to  enable  it  to  investi- 
gate the  facts,  and  reach  an  intelligent  decision.  While 
it  may  be  desirable  in  many,  if  not  in  all,  cases  for  the 
claimant  to  inform  the  board  fully  as  to  all  the  facts 
involved  in  his  claim,  and  even  to  submit  evidence  to 
substantiate  it,  yet  he  is  not  required  to  do  so.  The 
demand  made  by  plaintiff  informed  the  board  of  the 
amount  of  her  claim,  and  in  a  general  way  of  its  nature, 
and  the  facts  on  which  it  was  based.  This  would  have 
enabled  the  board  to  investigate  the  case  upon  its  merits, 
and  was  sufficient. 

II.    Appellant  contends  that  plaintiff  is  not  entitled 

to  recover,   for   the  reason  that   the  evidence  shows 

2.  ntouobhcb:   without  couflict  that  negligence  on  the  part 

bridS  r^death  ^f   decedeut    contributed    directly    to    his 

^iStriSSS^ '  death.    This  court  has  frequently  held  that 

QM^^f'    when  the  person  injured  knew  of  the  danger 

law  or  fact,     ^j^ici^  caused  the  injury,  and  could,  without 

serious  inconvenience  or  by  the  exercise  of  due  care, 

have  avoided  it,    his  failure  to  do  so  will  defeat  a 

recovery.     Hartman  v.  City  of  Muscatine^  70  Iowa, 

512 ;   Fulliam   v.    City  of  Muscatine,   70    Iowa,  438 ; 

McOinty  v.  City  of  Keokuk^  66  Iowa,  726  ;  ParJcJiill  v. 
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Toton  of  Brighton^  61  Iowa,  108 ;  Haley  v.  Chicago  A 
N.  W.  My.  Co.,  21  Iowa,  24;  O'Keefe  v.  Chicago,  H.  I. 
&  P.  Ry.  Co.,  32  Iowa,  469.  See,  also,  Cunningham  v. 
Lyness,  22  Wis.  247 ;  Oilman  v.  Inhabitants  of  Deer- 
field,  15  Gray,  680;  Mynning  v.  Bailroad  Co.  [Mich.] 
36  N.  W.  Rep.  811 ;  Cummins  v.  City  of  Syracuse,  100 
N.  Y.  637 ;  Dubois  v.  City  of  Kingston,  6  N.  E.  Rep. 
273.  If,  therefore,  decedent  knew  of  the  absence  of  a 
hand-rail  at  the  space  through  which  he  feU,  doe  care 
required  him  to  avoid  the  danger  caused  thereby  ;  and 
that  he  could  have  done  without  inconvenience  and  by 
the  exercise  of  slight  csrre.  There  can  be  but  one  con- 
clusion as  to  his  knowledge  of  the  defect.  It  was  easily 
seen,  had  existed  for  two  years,  and  was  within  a  foot 
or  two  of  the  portion  of  the  bridge  which  was  habitually 
used  by  decedent  and  others  in  walking  over  it.  It  is 
not  possible  that  it  could  have  escaped  the  notice 
of  decedent.  But  it  is  said  that  he  had  been  at  work  in 
the  country  during  several  months  preceding  his  death, 
and  that  he  had  the  right  to  rely  upon  the  presumption 
that  the  persons  charged  with  that  duty  would  make 
the  repairs  necessary  to  place  the  bridge  in  a  safe  con- 
dition. We  hardly  think  that  under  the  facts  of  this 
case  the  decedent  would  have  been  justified  in  indulge 
ing  such  a  presumption.  The  defect  had  been  of  long 
standing.  It  was  not  one  which  interfered  with  the 
use  of  the  bridge,  and  it  does  not  appear  that  any 
complaint  of  its  existence  had  been  made,  nor  that 
the  rounty  had  given  any  indication  of  a  purpose  to 
make  repairs.  While  these  facts  would  not  relieve  the 
county  from  liability,  yet  they  were  sufficient  to  require 
of  decedent  as  much  care  as  though  he  knew  that  the 
repairs  had  not  been  made.  But  we  think  he  must  be 
held  to  have  had  actual  knowledge  of  the  condition  of 
the  bridge.  The  uncontradicted  testimony  of  plaintiff 
shows  that  he  crossed  the  bridge  after  his  return  from 
the  country,  and  before  the  day  of  his  death,  and  he 
passed  over  it  but  a  short  time  before  his  death.  On  his 
return  from  the  post-office  he  carried  a  lighted  lantern, 
and  the  conclusion  is  irresistible  that  he  used  no  care  to 
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avoid  the  danger,  but  that,  on  the  contrary,  he  was 
gailty  of  gross  carelessness.  He  stumbled  against  the 
north  side  of  the  bridge  at  a  point  only  about  one 
hundred  feet  from  the  place  where  he  fell,  and  should 
have  heeded  that  accident  as  a  warning  of  danger. 

III.    Some  of  the  evidence  tended  to  show  that 
there  was  a  large  spike  driven  into  and  projecting  about 

four  inches'  from  the  wheel-guard  on  the 
north  side  of  the  bridge,  and  just  west  of 
the  open  space  between  the  spans,  and  that  it  was  about 
five  inches  from  the  floor  of  the  bridge  ;  that  there  was 
a  mark  on  one  of  the  boots  of  deceased,  made  by  this 
spike,  and  that  it  was  probable  that  decedent  had  been 
tripped  by  striking  his  foot  against  the  spike,  and 
thrown  headlong  through  the  open  space  over  the  top 
of  the  pier  to  the  rocks  below.  Plaintiff  contends  that 
the  accident  occurred  in  that  manner.  Sut  defendant 
is  not  charged  with  negligence  by  reason  of  the  spike, 
nor  is  it  shown  to  be  chargeable  with  notice  of  it.  If  it 
existed  as  claimed  by  plaintiff,  decedent  certainly  had 
as  much  knowledge  of  it  as  did  defendant,  and  should 
have  exercised  ordinary  care  at  least  to  avoid  it. 
Achtenhagen^  AdrrCr^  d.  City  of  Water toun^  18  Wis. 
331. 

ly.     It  is  insisted  by  appellee  that  the  question  of 
contributory    negligence  was    for  the   jury   alone    to 

determine ;  that  while  the  evidence  may 
tend  to  show  that  decedent  was  not  using 
due  care  when  he  stumbled  against  the  bridge  before  he 
reached  the  opening,  yet  there  is  no  evidence  to  show  neg- 
ligence when  he  reached  it ;  that  the  fact  that  the  letter 
was  found  at  the  foot  of  the  pier,  folded,  shows  that  he 
was  not  reading  it  at  the  time  of  the  accident,  and  that 
it  was  competent  for.  the  jury  to  give  weight  to  those 
natural  instincts  of  men  which  lead  them  to  avoid  injury, 
in  considering  the  question  of  contributory  negligence. 
The  case  of  Kendall  d.  Gity  of  Albia^  73  Iowa,  241,  is 
cited  by  api)ellee.  In  that  case  the  person  injured  slipped 
on  a  sidewalk  just  before  reaching  a  defect  of  which  he 
had  knowledge,  and  immediately  afterwards  he  stepped 


876 SUPREME  COURT  OF  IOWA, 

Dale  V.  Webster  County. 

into  the  defect.    It  was  held  that  it  was  proper  for  the 
jury  to  determine  whether  the  effect  of  the  slippin^^ 
in  withdrawing  the  attention    of  the  person  injured 
from  the  defect  was  sufficient  to  relieve  him  from  dq^- 
ligence.    In  Cantwell  v.  City  of  Appleton^  71  Wis.  473, 
also  cited  by  appellee,  the  person  injured  walked  inta  a 
pit  in  broad  daylight.  She  could  have  seen  it,  but  she  did 
not  know  of  it,  and*  there  was  nothing  on  the  sidewalk 
to  indicate  its  presence.    It  was  held  that  the  question 
of  negligence  on  her  part  was  for  the  jury  to  determine. 
But  these  and  other  cases  of  a  like  character  are  not 
decisive  of  this  case.    It  is  shown  that  decedent  was  in 
the  prime  of  life,  in  good  health,  robust  and  intelligent. 
He  knew  of  the  defect.    There  was  nothing  to  prevent 
his  walking  in  the  center  of  the  roadway.     He  carried  a 
lantern.      There  was  nothing  to  divert  his  attention, 
unless  it  was  the  letter  which  he  had  been  reading,  and 
he   read   that   with   premeditation    necessarily.      The 
undisputed  facts  show  that  had  he  used  ordinary  care 
the  accident  could  not  have  happened.    No  other  con- 
clusion would  be  justiHed.     There  was  therefore  no 
question  as  to  negligence  to  be  submitted  to  the  jury. 
It  was  one  of  law,  to  be  determined  by  the  court.   Whit- 
sett  t.  Chicago^  R.  I.  &  P.  Hy.  C!9.,  67 Iowa,  159 ;  Mihie 
t).  Walker^  59  Iowa,  188 ;  McLaury  v.  City  of  McOregor 
64  Iowa,  718  ;  Mynning  v.  Hailroad  Co.^  [Mich.]  35  N. 
W.  Rep.  811. 

y.  We  have  spoken  of  the  absence  of  the  rail 
between  the  spans  as  a  defect.  It  is  proper  to  say  that 
defendant  does  not  concede  that  it  was  one,  and  whether 
it  was  or  not  was  a  question  of  fact.  Other  questions 
discussed  by  counsel  are  not  likely  to  arise  on  another 
trial.  For  the  error  of  the  court  in  refusing  to  take  the 
case  from  the  jury  its  judgment  is 

Bevebsbd. 
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Hoflband  aad  wif e :  wnrs's  money  loakbd  to  husband:  note  -^^  ^ 

FOR  :  CONSIDERATION  :  BIGHTS  OF  CREDITORS.     Although  the  legal  125    281 

128    703 


title  to  money  loaned  by  a  wife  to  her  husband,  in  a  state  where 
the  common  law  preyaUB,  passee  to  the  husband,  she  yet  has  an 
equitable  claim  therefor,  which,  with  the  joining  in  a  mortgage 
releasing  her  dower  and  homestead  rights,  is  a  good  consideration 
for  a  promissory  note  afterwards  given  her  by  the  husband  for  the 
repayment  of  the  money, — especially  as  against  subsequent  credi- 
tors.   ( See  cases  cited  in  opinion. ) 

2.     : :. OTHER    creditors:    ESTOrt»EL:    OOOD    FAITH.      A 

wife  who  loans  her  money  to  her  husband,  without  notice  to  others, 
is  not  estopped,  as  against  ether  creditors,  to  assert  her  claim 
against  him  for  the  money ;  and  it  is  no  matter  that  she  knows 
that  there  are  other  creditors  who  wiU  necessarily  be  delayed  or 
defeated,  if  her  only  purpose  is  to  secure  herself,  and  not  to 
defraud  others.     (  See  cases  cited  in  opinion.) 

8.    :  FBADDULSNT  CONVETANCE  :  HOMESTEAD.     Creditors  of  the 

husband  cannot  complain  of  the  conveyance  by  him  of  his  home- 
stead to  his  wife,  unless  they  show  that  the  homestead  was  subject 
to  sale  for  the  satisfaction  of  their  demands.  ( See  cases  cited  in 
opinion.) 


Appeal  from    Wright  District  Court. — Hon.  D.    D. 

MiBAOLSy  Judge. 

FiLBD,  December  22, 1888. 

Action  in  equity  to  restrain  the  sale  of  land  on  exe- 
cution. There  was  a  trial  on  the  merits,  and  a  decree 
for  plaintiff.    The  defendants  appeals. 

If.  F.  Weber  and  R.  H.  Whipple^  for  appellants. 

Nagle  &  Birdsalli  for  appellee. 

Robinson,  J. — The  plaintiff  alleges  that  she  is  the 
owner  of  the  forty-acre  tract  of  land  described  in  the 
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petition  ;  that  the  defendant  sherifF  has  levied  thereoa 
an  execution  issued  on  a  judgment  rendered  against  one 
Stephen  Payne,  and,  unless  restrained,  will  proceed  to 
sell  the  same  ;  that  said  land  is  not  subject  to  sale  under 
said  execution,  and  is  not  subject  to  the  judgment.  She 
asks  that  the  sheriff  be  perpetually  enjoined  from 
selling  the  land  to  satisfy  said  execution  and  judgment. 
The  defendants  allege  that  plaintiff  is  the  wife  of 
Stephen  Payne,  and  that  he  is  the  owner  of  the  land  in 
controversy ;  that  it  was  conveyed  by  the  husband  to 
the  wife  after  the  suit  in  which  the  judgment  was  ren- 
dered had  been  commenced,  without  consideration,  and 
to  defraud  the  creditors  of  the  husband.  They  ask  that 
the  conveyance  from  him  to  the  plaintiff  be  declared 
void  as  in  fraud  ol  creditors.  It  appears  that  plaintiff 
and  Stephen  Payne  were  married  in  the  year  1846  ;  that 
she  then  had  four  hundred  dollars,  which  she  let  her 
husband  have  to  use.  Prior  to  the  year  1867  the  hus- 
band owned  a  farm  in  Wisconsin,  on  which  he  lived 
with  his  wife.  In  the  fall  of  that  year  he  decided  to  go 
into  business  in  Fort  Atkinson,  and  to  obtain  the  money 
for  that  purpose  he  mortgaged  the  farm.  Plaintiff 
refused  to  sign  the  mortgage  until  her  husband  had 
settled  for  the  money  he  had  borrowed  by  giving  her 
his  note  for  six  hundred  dollars.  In  October,  1877,  she 
exchanged  this  note,  which  then  amounted  to  $971,  with 
her  son  Charles,  for  his  note  for  that  amount.  Charles 
took  a  new  note  from  his  father  for  the  amount  due  on 
the  old  note,  and  a  mortgage  on  forty  acres  of  land  to 
secure  it.  In  October,  1880,  Charles  paid  his  note  by 
assigning  to  his  mother  the  note  and  mortgage  he  had 
taken  from  his  father.  In  the  spring  of  the  next  year 
plaintiff  took  land  in  payment  of  her  note  and  mortgage, 
and  assumed  incumbrances  thereon.  In  May,  1881,  she 
sold  the  land,  and  realized  therefrom  about  fourteen 
hundred,  dollars.  She  claims  that  she  gave  twelve 
hundred  dollars  of  this  money  to  her  husband,  with 
which  to  buy  land  and  stock.  The  land  was  to  belong 
to  her,  and  the  title  was  to  be  in  her  name.  It  appears 
that  the  land  in  controversy  was  purchased  with  a  part 


OCTOBER  TERM,  1888.  379 

Pftyne  ▼.  Wilson. 

of  tills  money.  Throngh  some  miannderstanding  the 
seller  executed  the  deed  therefor  to  the  hnsband,  and 
left  it  with  a  third  party  for  delivery.  The  hnsband 
accepted  it  in  that  form,  and  afterwards  gave  a  mort- 
gage on  eighty  acres  of  land,  including  that  in  con- 
troversy, to  the  plaintiflF,  to  secure  a  note  for  five 
hundred  dollars.  In  the  year  1867  or  1868  Stephen 
Payne  purchased  an  interest  in  a  foundry  and  machine- 
shop  in  Fort  Atkinson.  The  business  of  operating  it 
was  first  carried  on  by  a  copartnership,  of  which  he 
was  a  member,  and  afterwards  by  an  incorporated 
company,  under  the  management  of  Payne.  In  Novem- 
ber, 1873,  it  was  found  that  this  company  was  owing 
twelve  thousand  dollars,  and  it  was  doubtful  if  the 
assets  were  sufficient  to  pay  the  liabilities.  At  that 
time  a  new  copartnership  was  formed,  of  which  Payne 
was  a  member.  This  assumed  the  debts  of  the  company, 
and  carried  on  its  business,  having  taken  a  transfer  of 
its  assets.  In  November,  1876,  it  was  found  that  the 
debts  of  the  new  firm  had  increased  from  twelve 
to  eighteen  thousand  dollars,  and  the  shop  was  closed. 
Payne,  however,  continued  to  sell  the  manufactured 
goods  and  collect  notes  due  the  firm,  and  pay  its 
liabilities,  for  nearly  a  year.  It  was  then  found  that 
the  liabilities  were  about  as  large  as  ever.  The  business 
was  closed,  and  the  debts  paid  by  six  of  the  seven 
partners,  Payne  "refusing  to  pay  anything.  Suit  was 
brought  by  the  partners  against  Payne  in  the  year  1880, 
and  judgment  was  rendered  against  him.  On  the  twenty- 
second  day  of  October,  1886,  suit  was  brought  against 
him  on  that  judgment  in  Wright  county,  and  a  judg- 
ment was  afterwards  obtained  thereon.  The  execution 
involved  in  this  suit  was  issued  on  that  judgment,  and 
at  the  time  it  was  levied  Payne  was  insolvent.  Six  days 
after  that  suit  was  commenced,  butbefore  judgment  was 
rendered  therein,  Payne  conveyed  the  land  in  contro- 
versy to  his  wife.  It  is  this  conveyance  which  defend- 
ants, the  sheriff  of  Wright  county  and  the  owners  of 
the  judgment,  seek  to  have  set  aside.  The  district  court 
Tendered  a  decree  for  plaintiff  as  prayed. 
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I.  It  is  claimed  by  appellants  that  the  conolmoii  law 
prevailed  in  Wisconsin  when  plaintiff  made  the  original 
1.  HrsBAiroand   ^^^^  ^'  '^^^  hundred  dollars,  and  that  when 

^ney'iowfed  ^®  acquired  possession  of  the  money  the 
noS*'©]??*  •  husband  acquired  an  absolute  title  thereto 
tto^1?St«of  by  virtue  of  the  common  law.  Conceding, 
crediton.       j^j,  ^^^  purposcs  of  this  case,  that  the  legal 

title  did  pass  to  the  husband  with  the  transfer  to  him  of 
the  money,  yet,  since  the  wife  did  not  in  any  manner 
acquire  it  from  him,  she  had  an  equitable  claim  therefor, 
which  could  have  been  enforced  by  a  proper  pro- 
ceeding. Logan  v.  Hall^  19  Iowa,  497;  Jaycox  v. 
Caldwell,  51  N.  Y.  395  ;  Savage  v.  O'Neil,  44  N.  Y.  298. 
Two  considerations  seem  to  have  induced  the  giving  of 
the  note  of  1867,  t.  e.,  the  payment  of  the  equitable 
claim  due  the  wife,  and  the  securing  of  her  signature  to 
the  mortgage,  which  included  a  release  of  her  contin- 
gent interest  and  homestead  right.  The  indebtedness  in 
controversy  In  this  action  had  not  then  been  incurred 
by  the  husband.  It  seems  clear  to  us  that  the  note  was 
given  for  a  sufficient  consideration,  and  was  valid. 

II.  Appellants  contend  that  plaintiff,  by  giving  to 
her  husband  the  money  without  notice  to  others  of  her 

rights  therein,  is  estopped  from  now  making 
^  o^er  credit-    any  claim  thereto  to  the  prejudice  of  cred- 
D^/ffo^     iters.    But  she  loaned  the  money  to  her 
**'^'  husband,  and  thereby  bedkme  his  creditor. 

In  re  Alexander,  37  Iowa,  464.  She  is  not  barred  by  any 
statute  from  asserting  her  rights.  Gilbert  v.  Otenny^ 
75  Iowa,  613,  and  cases  cited.  It  does  not  appear  that 
she  has  by  any  act  or  representation  misled  any  one  to 
his  prejudice.  The  fact  that  she  knew  of  her  husband's 
embarrassment  at  subsequent  times,  when  she  attempted 
to  secure  her  claims,  is  immaterial,  unless  she  intended 
by  her  acts  to  hinder  or  otherwise  defraud  the  creditors 
of  her  husband.  City  BanJc  tj.  Wright,  68  Iowa,  133. 
So  far  as  the  facts  are  disclosed  by  the  record,  plaintiff 
has  at  all  times  acted  in  good  faith  in  the  protection  of 
her  own  rights,  without  any  attempt  or  device  to  hindeir 
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others^  save  as  it  may  have  been  necessary  to  secure  her 
own  claims. 

ni.  It  is  insisted  by  api)ellant8  that  the  evidence 
shows  that  the  conveyance  which  they  ask  io  have  set 
aside  was  made  without  consideration,  and  they  call 
attention  to  the  various  conveyances  as  tending  to  show 
that  the  wife  has  received  from  her  husband  more  than 
was  due  her.  Two  of  these  conveyed  two  tracts  of  land. 
It  apx)earB  that  one,  if  not  both,  of  these  tracts  was 
taken  in  payment  of  indebtedness  due  the  plaintiff,  sub- 
ject to  certain  incumbrances  thereon.  It  does  not 
appear  that  the  amount  she  allowed  therefor  was  inad- 
equate.   By  another  conveyance  the  husband  transferred 

to  the  wife  their  homestead.  It  is  not  claimed 

'im'^T^-    that  this  was  subject  to  the  indebtedness 

a»»:hoine-    ^j^j^j^    defendants  are   seeking  to  collect. 

Therefore  they  have  no  right  to  question 
the  dispositiern  made  of  it.  Officer  v.  JEvans,  48  Iowa, 
667 ;  Dela^hmtU  v.  Trau^  44  Iowa,  613.  Other  transac- 
tions ane  discussed  by  counsel,  which  need  not  be  men- 
tioned 8i)ecifically.  It  is  sufficient  for  us  to  say  that  in 
(»r  opinion  the  evidence  fails  to  show  fraud  on  the  part 
ell  plaintiff,  and  that  it  appears  that  her  claim  upon  the 
land  was  a  sufflcie  nt  consideration  to  sustain  the  convey- 
ance thereof  to  her ;  that  she  is  its  rightful  owner ;  and 
that  the  decree  of  the  district  court  is  correct.    It  is 

tl^refore 

Affirmed. 


The  Citizens'  National  Bank  v.  Webster  et  at. 

Ausband  and  Wife:  rights  of  wife  ab  husband's  creditor: 
FRAUDUIJCNT  CONVEY ANCB.  Where  a  wife  loans  money  to  her  hus- 
band she  becomes  his  creditor,  and  may  enforce  her  claim  the  same 
as  other  creditors  ;  and  a  conveyance  made  by  her  husband  to  her, 
in  good  faith,  in  payment  of  money  so  loaned,  cannot  be  set  aside 
to  satisfy  the  demands  of  other  creditors. 
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Appeal  from   Polk   District   Court. — Hon.    Mabocts 

Kavakagh«  Jr.,  Jadge. 

FiL£D|  Deobmbsb  22, 1888. 

Action  in  equity  by  a  creditor's  bill,  to  subjeot 
certain  property,  conveyed  by  defendant  to  his  wife,  to  a 
Judgment  against  him  in  favor  of  plaintiff.  Other 
judgment  creditors  intervene,  asking  the  enforcement 
of  their  judgments  in  the  same  way.  Plaintiff's  peti- 
tion was  dismissed  upon  a  trial  on  the  merits.  He  and 
the  interveners  appeal, 

Oatch^  Connor  A  Weaver,  BerryhiU  A  Henry  and 
Mitchell  A  Dudley^  for  appellants. 

Phillips  <ft  Day,  for  appellees. 

Beck,  J. — ^The  defendant  Webster,  being  indebted 
to  plaintiif  and  the  interveners*  conveyed  certain  laadAi 
constituting  a  farm,  to  his  wife.  About  five  months 
afterwards  judgments  were  had  upon  the  daims^  the 
suits  having  been  brought  by  attachment  about  the  time 
the  deed  to  his  wife  was  made  by  the  husband.  Tbe 
plaintiff  and  interveners  insist  that  the  deed  to  the  wife 
is  void,  as  being  in  fraud  of  their  rights  as  oreditora. 
The  evidence  requires  us  to  find  that  the  wife,  at  her 
marriage,  had  money  amounting  to  about  fifteen 
hundred  dollars,  which  she  loftned  to  her  husband 
under  a  promise  to  repay  it.  Subsequently  she  loaned 
him  other  sums  held  in  her  own  right,  upon  a  like 
promise.  The  lands  were,  upon  the  wife^s  request,  con- 
veyed to  her  in  payment  of  the  husband's  indebtedness, 
incurred  as  just  shown.  They  were  conveyed  subject  to 
incumbrances,  which,  with  the  indebtedness  to  the  wife, 
amounted  to  about  the  value  of  the  proi)erty.  The  oon-* 
veyance,  we  find,  was  made  in  good  faith,  and  not  for 
the  purpose  of  delaying,  hindering  or  defeating  the 
husband's  creditors.    Upon  these  facts  we  are  required 
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to  sustain  the  conveyance,  under  the  rule  of  the  law  pre- 
vailing in  this  state,  where  the  property  of  the  wife,  at 
marriage,  does  not  vest  in  the  husband,  and  a  good-faith 
contract  for  the  loan  and  repayment  of  money  may  be 
enforced  as  contracts  between  other  persons. 

We  think  the  evidence  does  not,  as  is  claimed  by 
plaintiff's  counsel,  show  a  state  of  facts  which  will  raise 
an  estoppel  against  the  wife,  so  that  she  cannot  deny 
that  her  property  is  subject  to  her  husband's  debts.  It 
is  not  a  case  where  the  wife  is  claiming  to  hold  the  prop- 
erty on  the  ground  that  it  was  bought  with  her  money, 
the  title  being  taken  in  the  husband's  name,  upon  the 
strength  of  which  he  got  credit,  but  is  a  case  wherein 
the  wife  is  a  bana-fide  creditor  of  the  husband,  and  the 
proi)erty  was  conveyed  to  her  in  payment  of  her 
hnsband's  debt.  If  the  wife  may  be  a  creditor  of  the 
husband,  she  may  enforce  her  rights  as  other  creditors. 
Ia  this  state  she  may  become  the  husband's  creditor, 
possessing  all  the  rights  of  other  creditors.  We  unite 
in  the  opinion  that  the  judgment  of  the  district  court 
ought  to  be 

Affibksd 


Shsbmak  v.  Ha  lb  et  al. 

L  Pleading:  oouMTBE-cuaM :  what  is.  The  word  '*ooanter- 
claim,"  as  used  in  the  Code»  incladesthe  "  set-off/'  *'  oounter-claiiii*' 
and  cro8»Hlemand  of  the  Beyision.  And  in  an  action  by  an  admin- 
istrator against  the  two  makers  of  a  promissorx  note  to  his  intestate, 
held  that  a  daim  inftiTor  of  one  of  the  defendants  for  boarding  the 
intestate  and  her  son,  might  be  pleaded  as  a  counter-claim,  under 
section  9669,  par.  1,  of  the  Code.  (Compare  Allen  v,  Maddox,  40 
Iowa,  124.) 

2.  Practice :  tbial  :  bight  to  open  and  closb  :  waiveb.  Where  a 
party  who  has  the  right  to  open  and  cloee  a  case  in  the  introduction 
of  the  eTidenoe,  and  in  the  argument  to  the  jury,  does  not  at  the 
time  demand  his  right,  but  aUows  the  other  party  to  open  and  close 
without  objection,  he  waives  the  right,  and  cannot  afterwards  be 
heard  to  complain. 


76    3831 
130    360 
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3.  Instructions :  bepetition  not  required.  Where  the  issue  is  a 
plain  one,  and  the  court  fully  instructs  the  jury,  there  is  no  error 
in  refusing  to  give  additional  instructions  upon  the  request  of 
a  party. 

4.  Appeal:  from  demurrer  to  counter cladi :  costs.  Where 
there  was  judgment  for  plaintiff  below,  but  the  court  erred  in  sus- 
taining a  demurrer  to  defendant's  counter-claim,  held  that  the 
judgment  for  plaintiff  should  stand  pending  the  trial  of  the  counter- 
claim below,  but  that  plaintiff  should  pay  the  costs  of  the  appeal. 
(  See  McAfferty  v.  Hale,  24  Iowa,  855.) 

Appeal  from  Buchanan  District  Court — Hon.  D.  J. 

Lenehan,  Judge. 

Filed,  December  33,  1888. 

AoTioK  on  a  promissory  note.  The  defendant 
pleaded  payment  in  part,  and  one  of  the  defendants  set 
set  np  a  connter- claim.  A  demurrer  to  the  counter-claim 
was' sustained.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  for  plaintiff.    Defendants  appeal. 

E.  E.  HasneTy  for  appellants. 

Lake  <fe  Harmon  and  H.  Boies  ^  for  appellee. 

RoTHROOK,  J. — The  defendants  admitted  the  execu- 
tion of  the  note.  The  counter-claim  was  pleaded  by 
Julia  A.  Hale  alone.  It  consisted  of  an  account  for 
boarding  the  plaintiff's  intestate  and  her  son.  The 
account  amounted  to  five  hundred  dollars.  The 
demurrer  was  as  follows:  ''Plaintiff  demurs  to  the 
cause  of  action  set  up  in  the  counter-claim  for  the  fol- 
lowing reasons :  (1)  It  does  not  constitute  a  cause  of 
action  arising  out  of  the  contract  or  transaction  set  forth 
in  the  petition,  nor  is  it  connected  with  the  subject  of 
the  action.  (2)  Be  cause  it  does  not  constitute  a  cause 
of  action  in  favor  of  both  of  the  defendants  herein 
against  the  plaintiff  or  his  intestate.  (8)  Because  it 
aflBrmatively  appears  from  the  allegations  in  said  counter- 
claim that  the  matters  therei  n  alleged  constitute  a  c^use 
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of  action  arising  oat  of  new  matters  not  connected  with 
the  contract  saed  on,  or  with  the  snbject  of  this  action, 
in  favor  of  one  only  of  two  joint  defendants,  and  snch 
matter  does  not  for  that  reason  constitute  a  proper 
subject  of  counter-claim  in  this  action." 

I.    The  correctness  of  the  ruling  of  the  court  upon 
the  demurrer  is  the  first  question  presented  for  our 
lplmadihs:      considsratiou.    It  is  conceded  by  counsel 
c£tof  what    '^^  appellee  that  the  matter  set  up  in  the 
*'*  counter-claim  would  have  been  good  as  a 

set-off  under  the  Revision  of  1860,  but  that  under  the 
Code  it  cannot  be  pleaded  as  a  counter-claim.    A  care- 
ful examination  of   the  provisions   of   the    Revision 
relating  to  set-off,  counter-claim  and  cross-demand,  and 
of  the  sections  of  the  Code  upon  the  same  subject-matter, 
leads  to  no  other  conclusion  than  that  the  only  difference 
between  them  consists  in  this:  that  what  was  denomi- 
nated "set-off,"  "counter-claim,"  and  "cross-demand'' 
in  the  Revision,  are  called  "  counter-claims  "  in  the  Code. 
Section  2669  of  the  Code  is  as  follows  :     "  Each  counter- 
claim must  be  stated  in  a  distinct  division,  and  must  be 
(1)  when  the  action  is  founded  on  contract,  a  cause  of 
action  also  arising  pn  contract,  or  ascertained  by  the 
decision  of  a  court ;  or  (2)  a  cause  of  action  in  favor  of 
the  defendants,  or  some  of  them,  against  the  plaintiffs, 
or  some  of  them,  arising  out  of  the  contracts  or  transac- 
tions set  forth  in  the  petition,  or  connected  with  the 
subject  of  the  action  ;  or  (3)  any  new  matter  constitut- 
ing a  cause  of  action  in  favor  of  the  defendant,  or  all  of 
the  defendants,  if  more  than  one,  against  the  plaintiff, 
or  all  of  the  plaintiffs,  if  more  than  one,  and  which  the 
defendant  or  defendants  might  have  brought  when  suit 
was  commenced,  or  which  was  then  held,  either  matured 
or  not,  if  matured  when  so  plead."     The  three  sub- 
divisions of  this  section  are  in  substance  the  same  as 
sections  2886,  2889,  and  2891  of  the  Revision  of  1860. 
The  only  difference  is  that  the  first  subdivision  above 
set  out  is  called  a  "set-off,"   the  second,  a   "counter- 
claim," and  the  third,  a  "cross-demand."     It  was  held 

Vol.  76—26 
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in  Allen  v.  Maddox^  40  Iowa,  124,  that  a  cause  of  action 
founded  upon  a  contract  may  be  pleaded  as  a  set-off  by 
one  defendant,  or,  when  it  exists  against  several,  it 
may  be  pleaded  against  one.  We  must  regard  the 
decision  in  that  case  as  decisive  of  the  question  now 
under  consideration.  This  counter-claim,  as  it  is  novtr 
called,  is  pleaded  in  an  action  founded  on  contract,  and 
the  counter-claim  is  a  cause  of  action  arising  on 
contract.  The  demurrer  to  the  counter-claim  should 
have  been  overruled. 

II.  A  trial  was  had  upon  the  question  as  to  the 
payments  alleged  to  have  been  made  upon  the  notes 
8.  phactiob:       Tipou   which  the  suit  was   brought.     The 

open'imS"*^  jury    fouud    that   no  payments  had  been 
ofose:  waiver,  j^^^  j^y  ^jj^  defendants.    The  defendants 

allege  that  they  were  greatly  prejudiced  in  the  trial  of 
the  cause  because  they  were  not  awarded  the  opening 
and  closing  in  the  introduction  of  the  evidence  and  in 
the  argument  to  the  jury.  The  record  not  only  fails  to 
show  that  they  demanded  the  right  to  do  so,  but  it 
shows  aflSrmatively  that  in  the  argument  of  the  case  to 
the  jury  the  plaintiff  had  the  opening  and  close  with- 
out objection.  Numerous  objections  were  made  to  the 
rulings  of  the  court  upon  the  admission  and  exclusion 
of  evidence.  An  examination  of  these  objections  satisfies 
us  that  they  are  not  well  founded.  It  is  useless  to 
make  separate  and  special  mention  of  them  in  an 
opinion.  The  facts  of  the  case  are  peculiar.  It  appears 
that  one  of  the  defendants  had  possession  of  the  notes 
of  the  intestate  before  her  death.  Certain  indorsements 
of  payments  were  made  upon  the  note  in  suit  by  the 
other  defendant.  These  indorsements  were  claimed  by 
plaintiff  to  be  fraudulent.  Much  of  the  evidence 
objected  to  consisted  of  circumstances  whicji  tended  in 
some  degree  to  show  that  the  indorsements  ought  not  to 
have  been^made.  We  think  the  court's  rulings  upon  the 
evidence  were  not  subject  to  any  well-founded  objec- 
tion. 

III.  Objection  is  made  to  the  refusal  of  the  court 
to  give  certain  instructions  to  the  jury  at  the  request 
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of  the  defendants,  and  to  nearly  all  of 
Tcpetttion  not  the  mstmctions  given  by  the  court  on  its 

own  motion.  These  exceptions  are  not 
well  founded.  The  issue  presented  was  exceedingly 
plain,  and  the  charge  of  the  court  fairly  presented 
erery  feature  of  the  case  to  the  jury.  The  verdict  of 
the  jury  ui)on  the  issue  presented  to  them  will  not  be 
disturbed.    The  ruling  on  the  demurrer  will  be  reversed, 

4.  apmai.:  from  *^^  *^®  cause  remaudcd  for  a  trial  upon 
2;™5f *^  the  counter-claim.  The  plaintiff's  judg- 
daiDu:  ootu.  ment  will  not  be  vacated,  the  court  below 
to  make  the  proper  order  to  delay  its  collection  during 
the  pendency  of  the  counter-claim.  Plaintiff  will  pay 
the  cost  of  this  appeal.  See  McAfferty  v.  Hale^  24 
Iowa,  365. 

Hevebsed. 


Metzoab  et  al.  v.  The  Chicago,  Milwaukee  &  St.  |  tc  m 

'  111     MfiS 

Paul  Railway  Company.  T.^~ 

L  Bailroadfl;  fiub:  nbglioencb:  evidencbof  custom.  Itisthe  1134  ^ 
duty  of  a  railroad  company  to  use  the  best  deyioes  available  to  pre- 
vent the  escape  of  fire  from  its  engines,  and  in  an  action  for 
damages  caused  by  a  fire  set  by  defendant's  engine,  held  that  it 
was  immaterial  that  other  companies  used  the  same  appliances  as 
defendant,  and  that  evidence  to  so  prove  was  properly  excluded. 
(See  cases  cited  in  opinion.) 


:  :  DUTY  TO  UBB  BB8T  PRBVENTFTB  :    DISTBUCTION.     In 

sach  case,  the  evidence  showed  that  a  certain  device  for  the  pre- 
vention of  the  escape  of  fire  was  the  best,  and  defendant  asked  the 
following  instruction:  "If  you  find  that  no  railroad  has  yet 
adopted  and  is  using  the  said  improvement  exclusively,  then  you 
are  warranted  in  concluding  that  the  defendant  is  not  negligent  in 
faOing  to  have  adopted  and  placed  the  same  in  use  exclusively 
upon  its  engines."    Held  that  it  was  properly  refused* 
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3.     :  : : .    In  such  case  the  court  properly 

refused  to  give  the  following  instruction  :  *'  So  long  as  defendant 
might  reasonably  use  a  single  engine  with  the  diamond  stack, 
negligence  could  not  be  predicated  on  the  fact  that  the  engine  that 
started  the  fire  was  a  diamond  stack,  instead  of  a  front-end  exten- 
sion," — because  it  ignored  the  fact  that  an  engine  pf  that  kind 
might  properly  be  used  at  one  place  or  season,  and  not  at  another. 

4.     :  : : .    In  such  case  an  instruction  as  to 

the  duty  of  defendant  to  employ  certain  improvements  was  prop- 
erly refused,  when  asked  by  defendant,  because  it  was  based  upon 
a  theory  not  raised  in  the  case,  and  because,  further,  the  coart 
had  already  given  an  instruction  as  favorable  to  defendant  as  the 
one  asked. 

* 

o.  Evidence:  title  to  hay  cut  on  another's  land  :  agency.  In 
an  action  for  destroying  hay  cut  on  another's  land,  it  was  proper 
to  allow  plaintiffs  to  show  that  the  hay  was  cut  on  land  which 
they  leased  of  £.,  and  to  show  by  £.'s  own  testimony  that  he 
had  controlled  and  had  paid  taxes  on  the  land,  as  agent  of  the 
owner,  for  about  fifteen  years ;  that  he  had  leased  it  for  the 
owner,  and  that  he  had  sold  the  hay  on  it  to  one  of  the  plaintiflfs. 
This  was  relevant  and  competent  to  show  their  title  to  the  hay. 

Appeal  from    Clay   District  Court. — Hon.    Lot 

Thomas,  Judge. 

Filed,  Deoembeb  22,  1888. 

Plaintiffs  were  the  owners  of  a  quantity  of  hay 
destroyed  by  fire  on  the  ninth  day  of  October,  1886. 
They  allege  that  the  fire  was  wrongfully  caused  by 
defendant,  and  seek  to  recover  its  value.  There  was  a 
trial  by  jury,  and  a  verdict  and  judgment  for  plalntiiTs. 
The  defendant  appeals. 

Oeorge  E.  Clarke^  for  appellant. 

Parker  &  Michardson  and  C,  A.  Dunwell^  for 
appellee. 

Robinson,  J. — The  evidence  shows  without  conflict 
that  the  hay  in  question  was  destroyed  on  the  date 
alleged,  by  a  fire  which  was  started  on  or  near  defend- 
ant's right  of  way.  Defendant  denied  the  allegatioifs 
of  wrong  on  its  part,  and  pleaded  that  the  engine  which 
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is  said  to  have  caused  the  fire  was  of  approved  pattern 
and  manufactiire ;  that  at  the  date  of  the  iBre  it  was  in 
good  condition,  and  supplied  with  the  latest  improve- 
ments,  and  best  known  appliances,  for  preventing  the 
escape  of  fire ;  and  that  it  was  operated  in  a  careful  and 
skillful  manner. 

I.    The  evidence  shows  that  at  least  three  differ- 
ent kinds  of  smoke-stacks  were  in  common  use  with 

locomotive  engines  at  the  time  of  the  fire, 
finw^pj^     Defendant  used  two  of  these,  known  respec- 
^Sclci..   tively,    as    the     ^'diamond    stack"    and 
'*  straight  stack  and  front-end  extension." 
It  seems  to  be  shown,  if  not  conceded,  that  the  kind  last 
named  was  the  best  of  those  used  by  defendant  to  pre- 
vent the  escape  of  fire.   As  we  understand  the  record,  the 
kind  used  with  the  engine  which  is  said  to  have  caused 
the  fire   is  not  shown,  but  it  seems  to  be  assumed 
that  it  was  the  ^'diamond  stack."   After  showing  that 
less  than  one-third  of  the  engines  used  by  defendant 
on  its  ^'I.  &  D."  division,    at  the  time  of  the  fire, 
were  equipped  with  the  straight  stack  and  front-end 
extension,  the  defendant  offered  to  prove  the  style  of 
stack  used  on  the  Illinois  Central,  Chicago,  Milwaukee 
&  St.  Paul,  Chicago  &  Northwestern,  Rock  Island,  and 
Burlington,  Cedar  Rapids  &  Northern  Railways,  and 
that^  with  the  exception  of  a  few  straight  stacks  and 
front-end  extensions  on  the  Burlington,  they  were  all 
diamond  stacks.    The  court  sustained  an  objection  to 
the  proffered  evidence,  and  this  ruling  is  assigned  as 
error.    We  think  it  was  correct.    The  question  to  be 
determined  by  the  jury  was  whether  the  engine  in  ques- 
tion set  the  fire,  and,  if  it  did,  whether  it  was  properly 
constructed  and  operated,  and  in  good  condition^    If  it 
was  prox)erly  made  and  furnished  with  the  required 
appliances  to  prevent  the  escape  of  fire,  it  was  not  mate- 
rial to  show  how  other  engines  were  constructed,  and  if 
it  was  not  properly  made,  and  was  not  furnished  with 
suitable  appliances,  liability  on  the  part  of  defendant 
could  not  be  avoided  by  showing  th9.t  it  was  made  like 
most  engines  in  use.    It  was  the  duty  of  defendant  to 
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use  the  best  devices  available  to  prevent  the  escape 
of  fire.  Jackson  v.  Chicago  it  If.  W.  Ry.  Co.j  31 
Iowa,  178 ;  2  Ror.,  R.  R.  791.  This  duty  would  not 
depend  in  any  manner  upon  the  usage  of  other  roads. 
A  fault  is  none  the  less  a  fault  because  it  is  common. 
Ilosic  V.  Chicago,  H.  L  &  P.  Ry.  Co.,  75  Iowa,  683 ; 
Hamilton  v.  Des  Moines  V.  Ry.  Co.,  36  Iowa,  38.  The 
proposed  evidence  would  not  have  shown  that  defend- 
ant was  free  from  negligence  in  using  the  engine  in 
question,  nor  would  it  have  tended  to  establish  any 
&ct  material  to  the  defense.  It  was  therefore  properly 
excluded. 

II.  It  was  shown  that  the  Burlington  Company 
used  the  straight  stack  and  front-end  extension  in 
jj  . .      October,     1886,    on   about  one-half  of  its 

bSfprevOTt-  eiigiJies-  The  court  refused  to  give  an 
we^:  instruo-  instructiou  askcd  by  defendant,  as  follows  : 
"Evidence  in  reference  to  the  adoption  by 
the  Burlington,  Cedar  Rapids  &  Northern  Railway 
Company  of  the  'front-end  extension  and  straight 
stack '  shows  that  even  that  company  has  not  placed  the 
same  upon  all  its  engines  at  the  present  time,  and  that 
no  company,  so  far  as  the  witnesses  testifying  on  this 
subject  know,  has  adopted  and  is  using  the  same  exclu- 
sively. This  fact  should  be  considered  by  you  in 
determining  whether  or  not  the  defendant  has  exercised 
proper  diligence  in  adopting  and  using  the  same 
improvement,  and,  if  you  find  that  no  railroad  has  yet 
adopted  and  is  using  the  same  improvement  exclusively, 
then  you  are  warranted  in  concluding  that  the  defend- 
ant is  not  negligent  in  failing  to  have  adopted  and 
placed  the  same  in  use  exclusively  upon  its  engines." 
The  court,  however,  charged  the  jury  as  follows :  "It  is 
the  duty  of  defendant  to  adopt  and  use  the  best-known 
and  approved  appliances  for  the  prevention  of  the 
escai)e  of  fire  from  its  engines  used  in  the  operation  of 
its  railroad;  and  when  an  invention  or  appliance  has 
been  tested,  and  generally  approved  as  better  than  that 
already  in  use  by  it,  it  then  becomes  the  duty  of  the 
defendant,  with  all  reasonable  diligence,  to  adopt  and 
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use  said  inyention  upon  its  engines ;  and  it  will  not  do 
for  the  defendant  to  neglect  to  do  so  until  said  invention 
has  become  in  use  by  all  other  roads,  unless  by  the 
exercise  of  reasonable  diligence  it  could  not  sooner 
adopt  and  put  in  use  the  said  improvements."  This 
was  more  favorable  to  defendant  in  some  resx>ects  than 
the  instruction  it  asked,  and  covered  in  a  general  way 
the  proposition  made  by  defendant,  so  far  as  it  was 
correct.  But  we  are  not  prepared  to  hold  that  a  railway 
company  may  defer  adopting  an  important  and  neces- 
sary improvement  until  it  has  been  adopted  and  is  used 
exclusively  by  some  other  road. 

III.    Appellant  complains  of  the  refusal   of   the 
court  to  give  the  following  instruction :  ^  ^  So  long  as 

3 . .      defendant  might  reasonably  use   a  single 

— '■  —  engine,  with  the  diamond  stack,  negligence 
could  not  be  predicated  on  the  fact  that  the  engine  that 
started  the  fire  was  a  diamond  stack  instead  of  a  front- 
end  extension."  This  instruction  ignores  the  fact  that, 
so  far  as  danger  from  fire  is  concerned,  defendant  might 
reasonably  use  engines  with  diamond  stacks  at  some 
seasons  of  the  year,  and  in  some  localities,  without  risk, 
and  might  be  unable  to  use  the  same  engines  in  other 
localities,  or  at  other  seasons  of  the  year,  without 
incurring  risk.  Other  objections  made  to  this  instruc- 
tion need  not  be  considered.  We  think  it  was  properly 
refused. 

lY.     The  defendant  asked  an  instruction  as  follows : 
'^  The  evidence  in  this  case  shows  that  what  is  known  as 

^ . .       the  '  front-end  extension  and  straight  stack ' 

—  —  is  recognized  by  the  Burlington,  Cedar 
Rapids  &  Northern  Railway  Company  as  an  improve- 
ment in  the  prevention  of  the  escape  of  fire.  But  that 
is  not  sufficient.  Before  the  defendant  is  bound  to 
adopt  or  use  the  same,  it  must  be  generally  recognized 
in  railroad  service  as  an  improvement,  and  the  mere  fact 
that  the  Burlington,  Cedar  Rapids  &  Northern  Railroad 
is  adopting  the  same  is  not  such  evidence  as  would  show 
that  the  defendant  is  negligent  because  it  has  not 
adopted  and  placed  the  same  upon  all  of  its  engines." 


^ 
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The  evidence  referred  to  was  mostly  given  through  the 
cross-examination  of  one  of  plaintiffs'  witnesses  by 
defendant.  It  was  not  given  to  sustain  any  theory 
contemplated  by  this  instruction,  and,  so  far  as  we  have 
discovered,  no  such  theory  was  advanced  in  the  case. 
We  think  the  paragraph  of  the  charge  already  quoted 
was  fully  as  favorable  to  defendant  on  the  duties 
imposed  upon  it  by  law  as  was  the  instruction  refused, 
and  we  find  no  abuse  of  discretion  on  the  part  of  the 
court  in  refusing  to  charge  especially  in  regard  to  the 
effect  of  the  action  taken  by  the  railway  company 
named. 

Y.    Appellant  insists  that  plaintiffs  failed  to  prove 
title  to  a  portion  of  the  hay  in  question,  and  that 

evidence  in  regard  to  such  title  was  improp- 

'  tiue  to  hay     erly  admitted.    It  appears  that  a  portion  of 

another's       the  hay  was  made  from  prairie  grass,  which 

land :  agency.  *r  «^  7 

grew  on  land  not  owned  by  the  plaintiffs. 
One  of  the  plaintiffs  testified  that  a  portion  of  the  hay 
destroyed  was  cut  on  land  which  he  leased  of  one 
Edmunds.  The  latter  testified  that  he  had  the  handling 
and  controlling  of  this  land  as  agent,  and  had  acted  in 
controlling  it  and  paying  taxes  on  it  for  the  owner  since 
1870  ;  that  he  had  leased  it  for  the  owner ;  and  that  he 
sold  the  hay  on  it,  in  1886,  to  one  of  the  plaintiffs. 
Defendant  objected  to  the  evidence  of  Edmunds,  on  the 
ground  that  it  was  an  attempt  to  show  an  agency  and 
transfer  by  an  agent  of  an  interest  in  real  estate,  and 
that  the  fact  that  Edmunds  had  paid  taxes  on  the  land, 
and  looked  after  it,  did  not  create  such  an  agency  as 
would  authorize  him  to  make  a  lease,  for  the  reason  that 
the  growing  grass  was  a  part  of  the  real  estate.  With- 
out conceding  the  law  to  be  as  claimed  by  appellant,  we 
would  say  that  it  was  not  shown  that  the  grass  was 
growing  when  sold.  Plaintiffs  did  not  enter  upon  the 
lapd  as  trespassers,  but  under,  at  least  a  license.  In 
this  resx)ect  the  case  is  different  from  the  facts  involved  in 
Lewis  V.  Chicago^  M.ASt.  P.  Ry.  Qo.^  67  Iowa,  128,  and 
Murphy  v.  Sioux  City  &  P.  Ry.  Co.^  66  Iowa,  474.  The 
agency  of  Edmunds,  the  length  of  time  he  had  controlled 
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the  land,    and   his    sale   to  plaintiflFs,   authorize  the 

presumption  that  their  acts  in  entering  npon  the  land 

and  making   the  hay  were  rightful.     We  think  the 

evidence  in  question  was  properly  admitted.     Bulliss 

9.  Railway  Co.y  post^  p.  682. 

YI.    We  have  examined  the  record  with  respect  to 

other  objections  made  by  appellant,  but  do  not  find 

that  any  of  them  are  well  founded.    The  judgment  of 

the  district  court  is 

Affirmed. 


Way  v.  The  Chicago  &  Northwestern  Railway  ' 

Company. 

Bailrcads :  injury  to  cab-repairbb  :  neouobnob  :  liability.  Plain- 
tiff was  one  of  defendant's  car-repairers,  and  he  seeks  to  reoover 
for  injuries  aUeged  to  have  been  caused  by  defendant's  f aUure  to 
fumidi  him  competent  assistance  in  doing  certain  work,  and  by  its 
negligence  in  failing  to  keep  its  yard  free  from  snow  and  ice.  But, 
it  appearing  that  he  knew  the  condition  of  the  yard,  and  that  the 
car  on  which  the  work  was  to  be  done  was  placed  at  the  position 
in  the  yard  indicated  by  him,  and  that  he  undertook  to  do  the 
work  alone,  without  calling  for  help  until  after  he  had  slipped  and 
f aUen,  and  received  the  injury  complained  of,  though  competent  help 
was  at  hand,  and  responded  to  his  call  as  soon  as  made,  AeM,  as 
matter  of  law,  that  he  ooold  not  recover.  (See  cases  cited  in 
opinion.) 

Appeal /ram  Hamilton  District  Court. — Hon.   D.  D. 

MiRAOLs,  Judge. 

Filed,  December  22,  1888. 

The  plaintiff  seeks  by  this  action  to  recover  dama- 
ges for  a  personal  injury  received  while  engaged  as  a 
car-repairer  in  the  employ  of  the  defendant.  There  was 
a  trial  by  jury.  At  the  close  of  the.  introduction  of  the 
plaintiff's  evidence,  the  court  ux>on  motion  directed  a 
verdict  for  the  defendant.    Plaintiff  appeals. 
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Chase  &  Chase^  for  appellant. 

J.  C.  Cooky  for  appellee. 

RoTHROOK,  J. — The  negligence  complained  of,  and 
which  is  made  the  ground  of  the  plaintiff's  cause  of 
actioi^,  was  that  the  defendant  directed  the  plaintiff  to 
perform  duties  which    required    more  and  competent 
help,  and  failed  to  furnish  a  suflScient  number  of  men 
competent  to  perform  the  work  safely,  and  that  defend- 
ant allowed  snow  and  ice  to  accumulate  in  it«  switch- 
yard, on  which  plaintiff  slipped,  and  which  contributed 
directly  to  his  injuries.     The   particular  work  which 
plaintiff  undertook  to  do,  and  in  the  performance  of 
which  he  claimed  he  was  injured,  was  to  put  a  draft  iron 
in  place  in  a  way-car.      His  employment  was  that  of  a 
night  car-repairer  ;  that  is,  he  made  minor  repairs  upon 
cars  which  passed  over  the  road,  in  the  night.    In  doing 
some  switching  in  the  yards  at  about  ten  o'clock,  a  draft 
iron  in  a  way-car  was  knocked  out,  and  one  Betend,  who 
had  charge  of  the  switching  of  cars  in  the  yards,  notified 
the  plaintiff  of  the  fact,  and  directed  him  to  repair  it  at 
once.     Plaintiff  went  to  the  car,  and  discovered  that  a 
new  draft  iron  was  required.     He  requested  the  car  to 
be  placed  in  position  to  do  the  work,  and  it  was  put  upon 
a  track  near  the  tool-house,  and  stopped  just  where  the 
plaintiff  directed  it  to  be  placed, — near  where  the  draft 
iron  lay.      Plaintiff  gave  the  signal  to  stop  the  car. 
When  stopped,  he  removed  the  old  draft  iron,  took  hold 
of  the  new  one,  and  dragged  it  some  ten  or  twelve  feet  to 
the  car,  and  attempted  to  raise  it  up  and  put  it  in  place, 
and  in  doing  so  he  slipped  on  the  ice  and  was  injured, 
After  he  was  injured,  he  called  for  assistance  in  doing 
the  work,  and  one  of  the  yard-men  went  to  his  aid,  and 
put  the  draft  iron  in  place,  and  while  doing  so  the  plain- 
tiff stood  by  and  held  his  (plaintiff's)  lantern.      The 
weight  of  the  iron  was  about  two  hundred  and  forty 
pounds.    The  plaintiff  knew  the  weight  of  the  draft 
iron,  and  had  frequently  done  such  work.    There  was 
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an  employe  whose  business  it  was  to  assist  the  plaintiff 
in  his  work  as  a  night  repairer,  but  he  was  absent  at  tike 
time,— had  gone  to  snpper.  The  plaintiff  knew  of  his 
absence,  and  he  knew  of  the  condition  of  the  track  upon 
which  the  car  wa^  placed.  He  claims  he  was  injured  in 
March,  1885,  and  he  had  been  employed  in  the  yard' all 
the  preceding  winter. 

It  is  to  be  observed  that  the  plaintiff  was  not 
engaged  in  the  hazardous  occupation  of  operating  a  rail- 
road. He  does  not  claim  that  he  is  entitled  to  recover 
nnder  the  statute  by  reason  of  the  negligence  of  a 
co-employe  engaged  in  the  same  common  service.  But 
he  claims  that  the  [defendant  incurred  a  common-law 
liability  by  reason  of  failing  to  furnish  him  with  help  to 
pot  the  draft  iron  in  place,  and  by  reason  of  allowing 
ice  to  accumulate  on  the  track  so  as  to  be  dangerous. 
The  foregoing  facts  are  not  in  dispute.  They  are  the 
substance,  of  the  plaintiff's  testimony,  given  upon  the 
trial,  so  far  as  it  relates  to  the  circumstances  immediately 
attending  the  injury.  They  demonstrate  quite  clearly, 
to  our  minds,  that  the  court  properly  held  as  matter 
of  law,  and  directed  the  jury  to  find,  that  the  plaintiff 
had  no  right  to  recover.  It  is  not  claimed  by  the 
plaintiff  that  he  made  any  complaint  that  the  defendant 
did  not  furnish  a  suitable  place  to  do  his  work.  His 
employment  required  him  to  make  t  emporary  repairs  to 
cars  upon  the  railroad  tracks.  If  there  was  snow  and 
ice  at  the  place  where  he  signaled  the  car  to  be  stopped, 
so  as  to  make  his  work  dangerous,  he  should  have 
required  the  car  to  be  placed  where  no  such  danger 
existed.  It  is  claimed  that  he  had  made  complaint  that 
the  employe  whose  duty  it  was  to  assist  him  was  fre- 
quently absent,  and  not  attentive  to  his  business;  but 
this  was  immaterial,  because  other  employes  were  within 
call,  and  the  evidence  shows  that  they  would  and  did 
assist  him  in  putting  the  draft  iron  in  place.  It  is  true 
that  plaintiff's  counsel  offered  to  show  by  the  plaintiff 
that  the  yard-master  ordered  him  to  proceed  himself 
and  repair  the  car,' and  the  court  sustained  an  objection 
to  the  offered  evidence ;  but  this  was  without  prejudice. 
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because  the  plaintiff  was  afterwards  permitted  to  state 
all  of  the  conversation  between   the  yard-master  and 
himself,  from  which  it  appears  that  there  wats  no  order 
requiring  him  to  put  the  draft  iron  in  place  with  his  own 
hands,  and  without  assistance.    The  facts  show  that  no 
such  command  was  given.    The  assistance  was  furnished 
promptly  when  called  for  by  the  plaintiff.    In  our  opin- 
ion the  undisputed  facts  show  that  the  plaintiff,  with  a 
full  knowledge  of  all  the  circumstances  surrounding 
him,  voluntarily  undertook  to  raise  up  and  place  the 
draft  iron  alone  ;  and,  if  he  waa  injured,  he  alone  was  in 
fault .     The  doctrine  has  become  elementary  that  where 
an  employe  uses  the  machinery  and  appliances,  and 
does  his  work  in  the  place,  furnished  by  the  employer, 
and  with  such  assistance  as  is  furnished  to  him,  with 
full  knowledge  of  all  the  facts  in  connection  therewith, 
and  without    complaint  to   the  employer,   he  cannot 
recover  damages  upon  the  ground  that  the  .employer 
was  negligent  in  failing  to  provide  for  his  safety.    We 
think  no  authority  can  be  found  which  holds  otherwise. 
It  may  be  conceded  that  the  plaintiff  made  complaint 
of  the  absence  of  the  employe  whose  business  it  was  to 
assist  him ;  but,  as  we  have  seen,  the  evidence  conclu- 
sively shows  that  there  were  other  employes  ready  to 
come  to  his  aid.    See  Lumley  v.  Caswell^  47  Iowa,  169  ; 
Money   v.   Lower  Vein  Coal  Oo.^  SB  Iowa,   671;  and 
Heath  V.  Whiteheast  Coal  Co.^  65 Iowa,  787. 

AFJjIBMSD. 
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Braplsy  ft  Nicoulin  et  al.  v.  Lovx  et  al.  jj  »J 

„.   ^  ^  I  76      397 

Highways:  supehvisobs  of:  balances  due  on  settlement:  how  {135  522 
PAID.  Where  upon  final  settlement  with  the  road  supervisorB  of  a 
township,  the  township  clerk  issues  orders  for  balances  due  them 
for  work  upon  the  roads,  as  provided  by  section  997  of  the  Code, 
the  holders  thereof  must  be  content  with  using  them  in  the  pay- 
ment of  road  taxes,  as  provided  in  said  section,  or  await  such  times 
as  there  may  be  funds  on  hand  belonging  to  their  respective  dis- 
tricts, with  which  they  may  be  paid.  To  pay  them  out  of  the 
genei^  township  fund  would  be  indirectly  violating  the  require- 
ment of  the  law,  that  each  district  do  the  work  on  its  roads.  (See 
opinion  for  statutes  referred  to.  Tcbin  v.  Township  of  Emmettburg, 
53  Iowa,  81,  distififfuished.) 

Appeal  /ram  Hancock  District  Court: — Hon.  John  B. 

Clglaxd,  Jndge. 

FiLBD,  Decembsb22,  1888. 

This  action  is  founded  upon  nine  orders  issued  by 
the  township  clerk  of  Erin  township,  Hancock  county, 
to  the  sui)ervi6ors  of  highways  in  certain  road  districts 
in  the  township.  A  writ  of  mandamus  was  demanded 
to  compel  the  defendants,  who  are  the  township  trustees 
and  clerk  of  said  township,  to  pay  said  orders  out  of 
the  road  funds  of  said  township,  and  to  levy  a  tax  for 
that  purpose.  The  cause  was  tried  to  the  court,  and 
judgment  entered  for  plaintiffs,  and  an  order  was  made 
that  the  orders  in  suit  should  be  paid  by  defendants  out 
of  the  general  township  fund.     Defendants  appeal. 

Bush  &  Wichman,  for  appellants. 

A,  C.  Ripleyj  for  appellees. 

RoTHROCK,  J.— The  orders  in  controversy  were  made 
in  pursuance  of  section  997  of  the  Code,  which  provides 
that,  if  there  should  be  no  money  in  the  treasury  oti 
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final  settlement  with  the  supervisors  of  the  road  dis- 
tricts, the  trustees  shall  order  the  clerk  to  issue  orders 
for  the  amount  due  the  supervisors,  and  these  orders 
shall  be  numbered  with  the  number  of  the  district  to 
which  they  belong,  and  shall  be  received  the  same  as 
money  in  the  payment  of  highway  tax  in  the  district  to 
which  they  are  issued.  Township  road  funds  are  levied 
by  the  trustees.  The  amount  levied  shall  not  be  less 
than  one  mill  nor  more  than  five  mills.  The  trustees 
are  required  to  set  apart  such  a  portion  of  the  tax  as 
shall  be  necessary  for  the  purchase  of  tools  and 
machinery,  and  paying  for  guide-boards,  *^  and  the  same 
shall  constitute  a  general  township  fund."  And  the 
trustees  shall  order  and  direct  the  expenditure  of  the 
general  township  fund.  Code,  sees.  969-971.  The  town- 
ship trustees  have  no  control  over  the  road  fund,  except 
that  part  of  it  which  may  be  set  apart  for  general  town- 
ship purposes.  The  balance  is  to  be  expended  by  the 
road  supervisors.  Henderson  f>.  Simpson,  46  Iowa,  610. 
The  supervisor  is  the  collector  of  the  road  tax,  and  is 
not  required  to  pay  any  i>art  of  it  to  the  township  clerk, 
except  the  i>ortion  set  apart  as  a  general  fund.  The 
balance  must  be  expended  for  highway  purposes  in  the 
road  district  in  which  it  was  levied,  and  no  part  of  it 
shall  be  expended  for  the  benefit  of  another  district. 
Code,  sec.  982.  It  will  thus  be  seen  that  each  road  dis- 
trict is  required  to  keep  up  and  repair  its  own  roads, 
except  that  tools,  scrapers,  etc.,  are  held  and  owned  by 
the  township  at  large.  They  are  under  the  control  of 
the  township  clerk,  and  he  is  required  to  determine  at 
what  time  or  times  the  supervisors  of  the  several  districts 
shall  have  the  use  of  them.  Code,  sec.  970.  The  road 
orders  in  suit  were  given  for  a  general  balance  due  the 
supervisors  for  labor  done  in  their  respective  districts. 
None  of  them  included  any  outlay  for  scrapers, 
machinery,  or  guide-boards,  and  they  were  intended  by 
the  clerk  to  be  paid  out  of  the  taxes  of  the  districts  to 
which  they  belonged.  The  township  of  Erin  is  divided 
into  nine  districts,  and  the  orders  were  issued  to  the 
supervisors  in  four  of  the  Astricts.     It  is  very  plain  that^ 
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if  the  general  township  fund  is  chargeable  with  these 
orders,  the  other  five  districts  will  be  compelled  to  con- 
tribute to  the  working  and  repair  of  the  roads  in  the 
districts  to  the  sapervisors  of  which  the  orders  were 
issued.  This  wonld  be  a  violation  of  section  982  of  the 
Code.  If  one  district  cannot  be  compelled  to  expend 
its  tax  in  another  district  directly,  it  ought  not  to  be 
compelled  to  expend  it  indirectly.  These  balances  due 
a  sui)ervisor  are  necessarily  small.  The  law  does  not 
contemplate  large  indebtedness,  nor,  indeed,  any  indebt- 
edness, by  a  district.  The  orders  for  balances  due  the 
supervisor  for  labor  are  receivable  for  subsequent  taxes 
in  that  road  district.  One  district  ought  not  to  be 
allowed  to  charge  the  whole  township  with  such  debts. 
If  so,  the  law  requiring  each  district  to  do  its  own  work 
on  the  roads  might  be  practically  nnllified.  In  the  case 
at  bar  the  orders  in  suit  range  from  sixty-two  dollars  in 
one  district  to  one  hundred  and  fifty-eight  dollars  in 
another.  Onr  conclusion  is  that  the  judgment  requir- 
ing the  orders  to  be  paid  from  the  general  fund  is 
erroneoQs.  The  holders  thereof  must  be  content  with 
using  them  in  the  payment  of  road  taxes,  or  await  such 
times  as  there  are  funds  on  hand  belonging  to  the 
respective  districts,  with  which  they  may  be  paid.  And 
this  ruling  is  in  no  manner  in  conflict  with  the  case  of 
Tobin  V.  Township  of  Emmetsburg^  62  Iowa,  81,  as  will 
be  plainly  seen  by  reference  to  the  facts  in  that  case. 
Plaintiffs  appealed  because  the  court  below  did  not 
allow  interest  on  the  orders.  As  we  hold  that  they  were 
not  entitled  to  any  relief  their  appeal  need  not  be 
considered. 

Bevebsed. 
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Iq  ^  Chattel  Mortgage :  insuffioibnt  description  :  attachino  oredi- 
TORS  WITH  ACTUAL  NOTICE.  Although  a  recorded  chattel  mortgage 
may  be  insufficient  to  impart  constructive  notice,  on  account  of 
the  defective  description  of  the  property,  it  is  still  good  as  against 
subsequent  attaching  creditors  who  had  actual  notice  of  it  when 
tbe  attachment  was  made.  (  Clapp  v,  Trotcbridge,  74  Iowa,  550, 
and  Piano  Manuf,  Co,  v,  Orifflth,  75  Iowa,  102,  foUouxd.) 

Appeal  from   Hardin  District  Court — Hon.    S.    M. 

Weaver,  Judge. 

Filed,  December  22,  1888. 

The  plaintiff  commenced  an  action  in  attachment 
against  the  defendant  Whinery.  Certain  personal  prop- 
erty was  attached.  The  defendants  Chapin  &  Lnndy 
intervened  in  the  action,  and  claimed  the  property  under 
chattel  mortgages  made  by  Whinery  to  them.  There 
were  demnrrers  to  the  petitions  of  intervention,  which 
demurrers  were  sustained,   and  the  intervenors  appeal. 

B.  L.  Hvff^  for  appellants. 

Alhrook  &  Hardin^  for  appellee. 

RoTHROOK,  J. — The  demurrers  are  nponthe  ground 
that  the  description  of  the  property  in  the  chattel  mort- 
gages is  so  indefinite  as  that  the  instruments  are  void 
for  uncertainty,  and  impart  no  notice  to  any  one.  It  is, 
however,  averred  in  the  petitions  of  intervention  that 
the  attaching  plaintiffs,  at  the  time  they  caused  the 
chattels  tobe  attached,  had  actual  notice  that  the  iden- 
tical property  attached  was  covered  by  the  chattel 
mortgages,  and  that  the  intervenors  had  a  lien  thereon. 
It  is  conceded  in  argument  by  appellant  that  the  mort- 
gages did  not  impart  constructive  notice  to  the  plaintiffs. 
The  question  to  be  determined  is  whether  it  is  competent 
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to  allege  and  prove  that  the  plaintiffs  had  actoal  notice. 
This  precise  question  was  determined  by  this  court  in 
the  aise  of  Piano  Manvf.  Co.  v.  GhriffUh^  76  Iowa,  102. 
It  was  there  held  that  where  an  execution  creditor  had 
actual  notice  of  a  mortgage  upon  property,  it  was  not 
void  as  to  him  upon  the  ground  that  the  description  of 
the  property  in  the  mortgage  was  insufficient  for  the 
purpose  of  constructiTe  notice.  See  also  Clapp  v. 
Trowbridge^  74  Iowa,  660.  It  is  due  to  the  learned 
district  judge,  who  determined  this  case,  to  say  that  the 
opinions  in  the  above  cited  cases  were  filed  since  the 
raUng  upon  the  demurrer  in  the  case  at  bar. 

Revsbsxd. 


Mahanke  v.  Clelanb. 

1.  Witness :  self-crihinatino  testimony  :  when  bxcused  from 
A19SWBRI50.  Before  a  witness  is  entitled,  under  section  8(^7  of 
the  Code,  to  be  excused  from  answering  questions  relating  to  his 
participation  in  a  fraudulent  oonyejanoe^  on  the  ground  that  his 
answers  would  tend  to  criminate  himself,  it  must  reasonably 
appear,  not  only  that  the  conveyance  wasconstructiTely  fraudulent 
80  as  to  be  inyalid  as  against  creditors,  but  that  it  was  criminally 
fraudulent  under  the  statute ;  also  that  prosecution  for  the  offense, 
if  any,  is  not  barred  by  the  statute  of  limitations. 

2.  :  SSLF-BISGBACINa  TESTIMONY  :  WHEN  EXCUSED  FROM  ANSWER- 
ING. Before  a  witness  Is  entitled^  under  section  8647  of  the  Code, 
to  be  excused  from  answering  questions  on  the  ground  that  hit» 
answers  would  expose  him  to  public  ignominy,  it  must  reasonably 
appear  not  only  that  they  would  disclose  acts  on  his  part  which 
might  justify  public  censure  and  disapproval,  but  acts  of  a  more 
serious  nature,  which  would  tend  to  expose  the  perpetrator  to 
public  hatred,  or  detestation,  or  dishonor.  And  under  our  statute 
no  rule  applicable  to  all  cases  is  possible,  but  the  privilege  of  the 
witness  must  depend  largely  upon  the  facts  of  the  transaction 
which  is  sought  to  be  shown. 

Certiorari    to   Butler    District    Court. — Hon    J.    B. 

Cleland,  Judge. 

Filed,  December  22,  1888. 
Vol.  76—26 


402 SUPREME  COURT  OF  IOWA, 

ICahanke  t.  Cleland. 

This  is  a  certiorari  proceeding  to  test  the  validity 
of  an  order  requiring  the  plaintiff  to  answer  qnestioiiB 
in  regard  to  a  certain  issue  involved  in  an  action  then 
pending,  to  which  she  was  a  party  defendant. 

Hemenway  &  Orundy^  for  plaintiff. 

No  appearance  for  defendant. 

Robinson,  J.— John  Smallpage  commenced  an 
action  in  the  district  court  of  Butler  county,  in  which 
the  i)etitioner  in  this  proceeding  and  one  John  Mahanke 
were  made  parties  defendant.  The  petition  in  that 
action  alleges  that  Smallpage  is  the  owner  of  a  judg- 
ment rendered  by  said  district  court  against  said  John 
Mahanke,  on  which  an  execution  has  been  issued  and 
returned  unsatisfied,  and  on  which  there  is  due  about  the 
sum  of  eight  hundred  dollars ;  that  before  said  judgment 
was  rendered  said  John  Mahanke,  being  the  owner  of 
certain  lands  in  Butler  and  Grundy  counties,  ^^did 
make  a  pretended  sale  and  conveyance,  by  deeds  of  the 
same,"  to  the  plaintiff  in  this  action,  ^^with  intent  to 
hinder,  delay  and  defraud  the  plaintiff  in  the  collection 
of  his  said  judgment ; "  that  t  he  plaintiff  in  this  action 
*^took  said  deeds  of  conveyance  with  the  like  intent, 
and  without  paying  therefor  any  consideration."  The 
petition  prays  that  the  conveyances  be  set  aside,  and 
that  the  land  therein  described  be  subjected  to  the  pay- 
ment of  said  judgment.  The  plaintiff  in  this  action,  by 
her  answer,  admitted  the  allegations  in  regard  to  the 
judgment,  and  'that  the  conveyances  specified  had  been 
made  to  her,  but  denied  that  they  were  made  without 
consideration,  and  denied  all  allegations  of  fraud. 
While  the  action  aforesaid  was  pending  the  plaintiff 
in  this  action  was  called  before  a  notary  public,  and 
sworn,  for  the  purpose  of  taking  her  deposition  to  sus- 
tain the  issues  on  behalf  of  the  plaintiff  Smallpage,  and 
was  asked  the  following  question:  ^^When  did  you 
first  know  that  John  Mahanke  had  made  and  executed 
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to  you  deeds  of  his  interest  to  the  land  left  by  Henry 
Mahanke,  being  the  real  estate  described  in  the  peti- 
tion!" Thereni>on  the  witness  objected  to  answering 
such  question,  on  the  ground  ^Hhat  the  witness  is  a 
defendant  in  the  case ;  that  the  only  issue  in  the  case 
is  the  good  faith  of  the  conveyance  made  by  John 
Mahanke  to  the  witness,  set  out  in  the  petition ;  and 
the  matter  sought  to  be  elicited  would  render  the  wit- 
ness liable  to  criminal  prosecution;"  and  *' objected  to 
any  further  examination  concerning  issues  in  the  case 
upon  like  grounds."  The  parties  agreed  in  writing 
that  plaintiff  was  seeking  to  prove  the  aflSirmative  alle- 
gations relating  to  the  issue,  by  interrogating  Elizabeth 
Mahanke  in  regard  to  the  circumstances  under  which 
the  deeds  were  executed  by  John  Mahanke  to  her,  the 
consideration  paid  by  her,  etc. ;  and  that  a  return  should 
be  made  to  the  coart  for  its  determination  as  to  whether 
this  testimony  would  be  competent  under  the  issue,  and 
whether  the  witness  would  be  excused,  under  section 
3647  of  the  Code,  from  answering  such  questions.  A 
return  was  made  by  the  notary  of  the  deposition,  objec- 
tions and  agreement.  The  district  court  overruled  the 
objection  made  by  the  witness,  and  ordered  that  she 
''answer  questions  propounded  to  her  relative  to  the 
said  issues  joined  in  said  cause."  This  proceeding  is 
designed  to  test  the  validity  of  that  ruling  and  order. 

The  attorneys  for  petitioner  have  made  no  argu- 
ment^ but  content  themselves  with  suggesting  a  few 
points  for  the  consideration  of  this  court.    The  questions 
raised  by  the  suggestions  of  counsel  require  an  exami- 
nation of  the  following  sections  of  the  Code:     **Sec. 
3647.    But  when  the  matter  sought  to  be  elicited  would 
tend  to  render  him  criminally  liable,  or  to  expose  him 
to  public  ignominy,  he  is  not  compelled  to  answer, 
except  as  provided  in  the  next  section.    Sec.  3648.    A 
witness  may  be  interrogated  as  to  his  previous  convic- 
tion for  a  felony,  but  no  other  proof  of  such  conviction 
is  competent,  except  the  record  thereof."     ^'Sec.  4074. 
Any  person  who  knowingly,  being  a  party  to  any  con- 
veyance or  assignment  of  any  estate  or  interest  in  lands, 
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*  *  *  or  being  a  party  to  any  charge  on  sacli 
estates,  *  *  *  made  or  created  with  intent  to 
defraud  prior  or  subsequent  purchasers,  or  to  hinder, 
delay  or  defraud  creditors  or  other  x)ersons,  and*  every 
person  who,  being  privy  to  or  knowing  of  such  fraudu- 
lent conveyance,  assignment  or  charge,  puts  the  same 
in  use  as  having  been  made  in  good  faith,  shall  be  fined 
not  exceeding  one  thousand  dollars,  and  imprisoned  in 
the  county  jail  not  exceeding  one  year." 

I.    It  is  the  duty  of  the  court  to  determine  whether 

a  witness  should  answer  a  question  propounded,  but,  if 

1  wmms:       reasonable  grounds  for  believing  that  the 

5? "uiS^'"   ^^^^^^  would  tend  to  render  him  criminally 

SSSed^from  MaWe  exist,  it  should  not  be  required.    But 

anfwerinff.      ^j^^  wituess  cauuot  claim  his  privilege  on 

this  ground  where  prosecution  for  the  oflFense  of  which 

he  is  guilty  is  barred  by  the  statute.    1  Greenl.  Ev.^ 

sec.  451 ;    3  Phil.  Ev.  933,  934 ;  1  Whart.  Ev.,  sees.  636,' 

538 ;  2  Tayl.  Ev.,  sec.  1467 ;  Calhoun  t.  Thompson^  56 

Ala.  166. 

In  this  case,  the  witness  is  a  party  defendant  called 
to  testify  for  the  plaintifF.  She  had  filed  her  answer, 
in  which  she  had  denied  all  allegations  of  fraud,  and 
the  law  presumes,  in  the  absence  of  proof,  that  there 
was  no  fraud  in  the  transactions.  The  witness  objected 
to  answering,  on  the  ground  of  her  privilege,  but  it 
does  not  appear  that  she  understands  what  answers 
would  tend  to  render  her  criminally  liable.  The  date  of 
the  execution  and  delivery  of  the  deeds  is  not  shown.  It 
may  be  that  prosecution  for  the  crime,  if  any,  involved 
in  their  execution  and  sbcceptance,  is  barred  by  the 
statute  of  limitations.  Again,  their  exec  lition  and  deliv- 
ery, may  have  involved  a  constructive  fraud,  sufficient 
to  render  them  invalid  as  against  creditors,  but  not  of 
such  a  character  as  to  render  the  grantee  criminaUy 
liable.  There  is  nothing  in  the  record,  as  submitted  to 
us,  which  overcomes  the  presumption  that,  so  far  as  the 
witness  is  concerned,  the  transaqtion  in  question  involved 
no  criminal  liability  on  her  part.     She  should  not  be 
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permitted  to  defeat  the  ends  of  justice  by  claiming  a 
privilege  to  which  there  is  no  reasonable  grounds  for 
believing  her  entitled. 

II.     In  case  the  witness  has  been  guilty  of  a  crime 
within    the    meaning    of    section    4074   of  the  Code, 

^ prosecution   for   which  is  now  barred  by 

"*  gncing  tesu-   the  statutc,  would  she  be  privileged  from 

monj :  when  x  c? 

excoMd  from  testifying  as  to  her  share  in  the  transactions 
m  controversy,   on   the    ground    that  her 
answers  would  tend  to  expose  lier  to  public  ignominy  'i 
''Ignominy"  is  defined  to  be  "public  disgrace,  infamy, 
reproach,  dishonor."     Bouv.     As  used  in  our  statute,  it 
seems  to  have  a  wider  meaning  than  thie  word  ^ '  infamy, ' ' 
as  formerly  used  to  test  the  competency  of  witnesses ;  but, 
in  our  opinion,  it  was  not  Intended  to  apply  to  all  acts 
which  might  justify  public  censure  or  disapproval,  but 
those  of  a  more  serious  nature,   which  would  tend  to 
expose  the  perpetrator  to  public  hatred  or  detestation 
or  dishonor.     For  example,  a  woman  cannot  be  com- 
pelled to  testify  to  sexual  intercourse  with'  diflferent 
men.    Brovm  v.  Kingsley^   38  Iowa,   221  ;  Lohman  t. 
People^   1  N.   Y.  385.     Treason,   felony,  and  offenses 
founded  in  fraud,  were  considered  infamous  at  common 
law,  and  persons  guilty  of  any  of  them  were  incom- 
petent to  testify.     1  Greenl.   Ev.,  sec.   373.     Under  our 
statute,  DO  rule  applicable  to  all  cases  is  possible,  but 
the  privilege  of  the  witness  must  depend  largely  upon 
the  facts  of  the  transaction  which  are  sought  to  be  shown. 
It  is  possible  that  the  circumstances  involved  in  the 
giving  and  taking  of  the  deeds  in  controversy  were  of 
such  a  character  as  to  entitle  the  witness  to  the  privi- 
lege which  she  claims,  but  there  is  nothing  in  the  record 
to  indicate  that'such.is  the  case.     The  order  of  the  court 
of  which  the  witness  complains  must  be  understood  as 
requiring  her  to  answer  the  particular  question  set  out 
in  tb^  record,   and  such  other  questions  as  may  be 
proper.     We  cannot  say  that  the  question  shown  was 
improper,  nor  that  the  witness  should  not  be  further 
interrogated  as  to  the  issues  involved  in  the  case.     The 
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witness  will  be  entitled  to  show  reasonable  grounds  for 

believing  that  her  answer  to  the  question  in  controversy 

would  tend  to  render  her  criminally  liable,  or  expose 

her  to  public  ignominy.     With  this  modification  the 

ord  er  of  the  district  court  is 

Affirmed. 


Hintrager  v.  Richter  et  al. 


statute  of  UmitationB :  action  aoainat  public  offiobb  ok  boiid: 
MONET  HELD  FOR  PLAINTIFF.  The  defendants  were  the  auditor  of  a 
city  and  the  sureties  on  his  bond.  The  action  was  to  recover  for 
the  failure  of  the  auditor  to  pay  to  plaintiff  certain  money  which 
he  had  received  from  his  predecessors  in  of&ce,  which  his  prede- 
cessors had  received  for  the  redemption  of  real  estate  from  tax  sale, 
and  which,  it  was  admitted,  plaintiff  was  once  entitled  to.  The 
defense  was  that  more  than  three  years  had  elapsed  from  the  date 
of  the  original  payment  to  the  auditor  to  the  date  of  the  beginning 
of  the  action,  and  that  the  action  was  barred  by  the  statute.  (See 
Code,  sec.  2529. )  But  hdd  that,  since  the  money  was  held  by  the 
auditor  and  not  by  the  city,  and  since  the  last  auditor  recMved  it  for 
the  use  of  plaintiff,  the  statute  did  not  begin  to  run  in  his  favor  until 
after  he  had  received  it.  It  is  a  mistake,  in  such  a  case,  to  consider 
the  successive  auditors  as  one  and  the  same  person,  or  as  imper- 
sonal ;  though  they  may  be  so  considered  where  they  stand  for  and 
represent  the  city,  as  where  the  city  is  sought  to  be  made  liable  in 
proceedings  against  its  officers  by  mandamus,  or  the  like.  ( See 
opinion  for  cases  distinguished. ) 

Appeal  from  Dubuque  District  Court. — Hon.   C.    P. 

Couch,  Judge. 

Piled,  December  22,  1888. 

This  is  an  action  to  recover  of  the  defendant,  Henry 
Richter  and  the  other  defendants,  who  are  sureties 
upon  his  official  bond  as  auditor  of  the  city  of  Dubuque, 
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oertoin  money  which  came  into  his  hands  as  saoh 
aQditor,  and  which,  plaintiff  avers,  he  is  rightly  entitled 
to,  and  which  said  Bichter  refuses  to  pay  to  him.  There 
was  a  demurrer  to  the  petition,  which  was  sustained, 
and  plaintiff  appeals. 

De  Witt  C.  Oramj  for  appellant. 

/.  J.  McCarthy^  City  Attorney,  for  appellees. 

RoTHRocK,  J. — It  appears  from  the  averments  of 
the  petition  that  certain  real  estate  was  sold  for  city 
taxes  in  the  year  1876,  and  that  one  Bishop  was  the  tax- 
aftle  purchaser.  A  short  time  after  the  sale  Bishop 
assigvied  the  certificate  of  sale  to  the  plaintiff.  The 
assignment  was  placed  upon  record  in  the  office  of  the 
city  treasurer,  as  required  by  an  ordinance  of  the  city. 
The  real  estate  was  redeemed  from  the  sale  on  the 
seventh  day  of  May,  1877,  by  the  payment  of  the  sum  of 
$416  to  one  Brant,  who  was  then  city  auditor.  Brant 
paid  over  the  money  to  one  Riley,  who  was  his  suc- 
cessor in  office,  and  Riley  paid  the  money  to  Richter, 
the  defendant,  on  May  1,  1887,  and  he  received  the  same 
by  virtue  of  his  office.  The  plaintiff  demanded  the 
money  of  Richter  on  the  sixth  day  of  May,  1887,  and 
afterwards,  and  on  the  same  day,  this  action  was  com- 
menced, upon  his  official  bond,  to  recover  the  same. 
The  city  of  Dubuque  was  organized  and  has  always 
acted  under  a  spepial  charter,  and  it  was  stipulated  by 
the  parties  hereto  that  its  ordinances,  so  far  as  they  per- 
tain to  tax  sales,  and  redemption  therefrom,  are  substan- 
tially the  same  as  sections  887-891  of  the  Code.  The 
demurrer  was  upon  the  ground  of  the  statute  of  limita- 
tions. No  question  is  made  as  to  the  plaintiff  being  the 
assignee  of  the  original  tax-sale  purchaser.  It  is  pro- 
vided in  one  of  the  ordinances  of  the  city  that  tax-sale 
redemption  money  shall  be  held  by  the  auditor  subject 
to  the  order  of  the  purchaser  or  his  assignee.  No  ques- 
tion is  made  that  the  plaintiff  was  at  one  time  entitled 
to  the  money.    But  it   is    contended    by  counsel  for 
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appellee  that  a  cause  of  action  arose  therefor  on  the  day 
the  money  was  paid  to  the  then  auditor,  and  that  action 
therefor  was  barred  in  three  years  from  that  time,  under 
section  2629  of  the  Code,  which  provides  that  an  action 
against '  'a  public  oflScer  growing  out  of  a  liability  incurred 
by  the  doing  of  an  act  in  an  official  capacity,  or  by 
the  omission  of  an  official  duty,^'  shall  be  brought  within 
three  years  after  the  cause  of  action  accrues.  On  the 
other  hand,  it  is  claimed  by  the  plaintiff  that  the  cause 
of  action  accrued  when  the  money  was  received  by 
Richter,  or  when  the  demand  for  its  payment  was  made 
of  him. 

Counsel  for  the  respective  parties  have  made  elabo- 
rate arguments  upon  the  question  of  whether  the  receipt 
and  custody  of  the  money  was  in  the  nature  of  an  express 
trust.  Upon  the  part  of  plaintiff  it  is  contended  that 
the  relation  of  the  parties  was  that  of  trustee  and 
cestui  gtie  tritst^  and  that  the  statute  of  limitations  did 
not  commence  to  run  until  the  trust  was  denied  and 
repudiated  by  the  trustee  by  a  refusal  to  pay  the  money 
on  demand.  Counsel  for  defendant  denied  that  it  was  a 
trust  of  the  character  claimed  by  the  plaintiff,  and 
claims  that,  if  a  demand  was  necessary,  it  should  have 
been  made  and  suit  brought  'within  the  time  fixed  by 
statute  after  the  plaintiff  was  entitled  to  the  money. 
It  is  conceded  that  as  each  auditor  was  elected  and 
qualified  he  received  the  money  in  controversy  from  his 
predecessor,  and  that  his  official  bond  bound  him  to  pay 
the  same  to  the  plaintiff  if  the  right  of  the  plaintiff 
thereto  has  not  been  barred  by  the  statute.  This  is  not 
an  obligation  against  the  city.  The  money  has  not  been 
covered  into  the  city  treasury.  The  action  is  not  against 
the  city.  It  is  money  on  deposit,  so  to  speak,  with  the 
city  auditor,  payable  on  the  order  of  the  plaintiff.  The 
defendant,  while  he  admits  the  receipt  of  the  money 
from  his  predecessor,  insists  that  the  plaintiff  has  no 
right  to  it,  because  he  failed  for  more  than  three  years 
to  commence  an  action  against  the  defendant's  prede- 
cessor in  office.  The  substance  of  his  claim  is  not  that 
the  money  belongs  to  him  or  to  the  city,  but  that  it  is 
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the  plain tiflTs  money,  and  that  he  has  lost  the  right  to 
it,  and  that  it  belongs  to  no  one.     Reliance  is  had  by 
defendant  upon  the  case  of  Prescott  t.  Oonser^  84  Iowa, 
175.    In  that  case  the  clerk  of  the  board  of  supervisors 
issued  a  county  warrant  in  pursuance  of  an  order  of 
the  board,  but  neglected  to  place  the  seal  of  the  county 
thereon.  It  was  held  that  the  statute  of  limitations  would 
commence  to  run  in  favor  of  the  ojficer  and  his  successor 
for  their  omission  to  perform  an  official  act  from  the 
time  of  the  omission,  and    not  from   the  time   of    a 
demand  upon  the  officer  to  supply  the  omission.    The 
action  was  mandamus^  to  compel  the  successor  in  office 
of  the  clerk,  who  omitted  to  do  the  official  act,  to  affix 
the  seal.    It  was  insisted  in  that  case  that  the  right  of 
action  did  not  accrue  until  a  demand  was  made  that  the 
seal  be  affixed,  and  a  refusal.     This  claim  was  answered 
by  the  court  by  holding  that  it  is  not  the  policy  of  the 
law  to  permit  a  party  to  defeat  the  operation  of  the 
statute  by  neglecting  to  do  some  act  which  devolves 
upon  him  in  order  to  i)erf ect  his  remedy  against  another. 
But  this  was  a  question  which  did  not  necessarily  arise 
in  the  case.    It  was  the  omission  of  the  clerk  to  affix 
the  seal  which  operated  as  a  breach  of  his  official  bond. 
It  was,  in  the  language  of  the  statute,  an  ^^  omission 
of  an  official  duty."     The  statute  commenced  to  run  at 
once.    That  suit  was,  in  effect,  a  proceeding  against  the 
county.    It  was  to  compel  one  of  its  officers  to  affix  the 
seal  to  the  warrant  to  enable  the  plaintiff  to  draw  money 
from  the  county  treasurer.     That  part  of  the  opinion 
which  alludes  to  the  county  as  being  perpetual,  and 
that  the  same  idea  of  perpetuity  i)ertains  to  an  officer  of 
the  county,  is  correct  when  applied  to  the  facts  of  that 
case.    The  case  was,  in  effect,  an  action  against  the 
county.     But  in  the  case  at  bar  the  city  has  no  part  in 
this  litigation.     Its  records  show  that  this  money  is  in 
the  hands  of  Richter,  and  the  assignment  of  the  tax- 
sale  certificates,  being  on  record,  shows  that  it  is  pay- 
able to  the  plaintiff's  oixler.    It  requires  no  affixing  of 
a  seal  to  a  warrant  to  require  the  money  to  be  paid.    We 
do  not  think  the  cited  case  is  author!  ty  for  holding  that 
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the  claim  of  the  plaintiff  to  this  money  is  barred  by  the 
statute. 

In  Beecher  r).   Clay  County^    62  Iowa,   140,    the 
plaintiff,  by  mandamus^  sought  to  comi)el  the  board  of 
supervisors  to  refund  certain  illegal  taxes  which  the 
plaintiff  had  paid  into  the  county  treasury.     It  was  held 
(following  the  case  of  CaUanan  n.  Madison  County^  45 
Iowa,  661)  that  the  cause  of  action  accrued  when  the 
taxes  were  paid,  and  that  the  plaintiff  could  not  delay 
the  operation  of  the  statute  of  limitations  by  neglecting 
to  demand  of  the  board  an  order  for  the  refunding  of 
the  taxes.    That  was  also  an  action  against  the  county. 
The  law  required  the  board  of  supervisors  to  make*  an 
order  directing  the  treasurer  to  refund    the   money. 
Code,   sec.  870.     It  was  a  claim  against  the  county, 
which  required  the  action  of  the  board  of  supervisors 
the  same  as  any  other  claim,  and  no  suit  could  be  main- 
tained until  the  claim  was  presented  to  the  board,  as  in 
Baker  io.  Johnson  County^  33  Iowa,  161,  and  other  cases, 
which  hold  that  a  party  cannot,  by  his  own  neglect  or 
laches,  arrest  the  operation  of  the  statute  of  limitations. 
The  same  principle  is  to  be  found  in  the  case  of  Lower 
V.  Miller,  66  Iowa,  408.     That  was  an  action  upon  the 
official  bond  of  a  sheriff  for  failing  to  pay  over  to  the 
plaintiff  certain  money  which  was  deposited  with  him, 
as  sheriff,  in  certain  proceedings  by  which  land  was 
condemned  for  a  railroad  right  of  way.     It  was  held  that 
the  action  was  barred  by  the  statute  of   limitations 
because  it  was  not  brought  within  three  years  after  the 
plaintiff  was  entitled  to  the  money.    The  case  was  not 
disposed  of  upon  a  demurrer.    There  was  a  trial  on  the 
merits,  and  it  appeared  that  the  sheriff  was  elected  his 
own  successor,  and  the  action  was  brought  upon  the  last 
official  bond.     The  action  was  a  personal  action  against 
the  sheriff.     It  was  not  brought  within  three  years  from 
the  time  it  accrued  against  him.     The  facts  are  alto- 
gether different  in  the  case  at  bar.     The  defendant 
Richter  received  this  money,  and  receipted  for  it,  but  a 
short   time   before    the   action  was    commenced.     He 
received  it  as  the  money  of  che  plaintiff,  and  his  failure 


OCTOBER  TERM,  1888.  411 

Johnson  t.  KesBler. 


to  pay  it  over  was  a  failure  to  perform  an  official  duty. 
No  right  of  action  accrued  against  him  until  he  received 
the  mbney,  and  he  cannot,  after  receiving  it  as  belongs 
ing  to  the  plaintiff,  set  up  that  the  plaintiff  had  no  right 
to  it  because  such  right  was  lost  by  his  failure  to 
commence  an  action  against  some  one  of  the  defendant's 
predecessors.  The  defendant  is  liable  for  the  money 
which  comes  into  his  hands,  and  cannot  avail  himself  of 
the  defense  based  upon  the  statute  of  limitations  until 
the  right  of  action  againt  him  is  barred.  It  is  a  mistake 
to  consider  these  successive  auditors  as  one  and  the  same 
person,  or  as  impersonal.  They  are  to  be  so  treated 
when  they  stand  for  and  represent  the  city,  as  where 
the  city  ia  sought  to  be  made  l^ble  by  proceedings 
against  its  officers  by  mandamn^  or  the  like. 

We  think  the  demurrer  to  the  petition  should  have 
been  overruled. 

Revebssd. 
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Johnson  et  al.  v.  Kessler  et  al.  

7  A     All 

1.  Corporations :  when  thet  may  transact  business.    A  oorpora-    \im  aw 
tion  may  lawfuUy  commence  business, — that  is,  exercise  its  corpor-      76 
ale  authority  and  power, — when  its  articles  of  incorporation  are 
filed.    It  is  not  necessary  that  any  particular  amount  of  the  capital 
stock  first  be  subscribed,  unless  the  articles  of  incorporation  so 
jNTOTide. 

2.  Bailroads :  tax  in  An>  of  :  notice  of  election  :  time.  The 
statute  does  not  require  that  notice  of  an  election  upon  the  ques- 
tion of  a  tax  in  aid  of  a  railroad  shall  be  published  ten  days  before 
the  election.  It  is  sufficient  if  it  is  done  '*  immediately  '*  after 
the  petition  is  filed ;  that  is,  as  soon  as  the  newspaper  selected  by  the 
township  trustees  is  published. 

8. : :  FAILURE  to  comply  with  conditions,  a  tax- 
payer cannot  defeat  a  tax  voted  in  aid  of  a  railroad  under  chapter 
159,  Laws  of  1884,  on  the  ground  that  the  company  has  failed  to 
comply  with  the  conditions  of  the  notice  of  the  election,  and  to 
complete  the  road  in  the  time  therein  prescribed.  Tax-payers  are 
in  such  case  to  be  regarded  as  in  the  same  situation  as  subscribers 
to  the  stock  of  the  company. 
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4. : :  EXPBNDITURB     OF    MONEY  :   TAX-PATEB8  ESTOPPED. 

When  a  railroad  company  expends  large  sums  in  the  construction 
of  a  railroad,  tax-payers,  having  before  the  completion  of  tl^e  road 
made  no  objection  to  a  tax  voted  in  its  aid,  are  estopped  to  deny  its 
validity.    (See  cases  cited  in  opinion.) 

Appeal  from  Bremer    District    Court. — Hon.   J.    B. 

Cleland,  Judge. 

Piled,  December  22,  1888. 

Action  in  chancery  to  restrain  the  collection  of  a 
tax  voted  by  the  electors  of  a  township  in  aid  of  the  coa- 
struction  of  a  railroad.  Upon  a  trial  on  the  meritis 
plaintiffs'  petition  was  dismissed.  They  now  appeal  to 
this  court. 

Boies,  Husted  &  Boies,  for  appellants. 

Oibson  &  Dawson^  for  appellees. 

Beck,  J. — I.  Counsel  for  plaintiffs  insist  that  the 
tax  voted  is  void  for  the  reason  that,   as  the  stock 

authorized  by  the  articles  of  incorporation 
*  nom:  when  of  the  compauy  to  whom  the  tax  was  voted 
transaot  basi-  was  uot  all  Subscribed  or  taken,  the  cor- 
poration  was  not  in  fact  in  existence. 
Counsel's  position,  expressed  in  their  own  language,  is 
this  :  ^^  It  was  not  in  law  a  corporation  until  its  required 
capital  stock  was  subscribed."  The  ready  answer  to 
this  objection  is  found  in  the  statute.  The  purposes 
and  objects  of  an  incorporation  is  to  clothe  persons  who 
associate  themselves  together  for  that  purpose  with 
authority  and  power  to  do  lawful  business  as  an  indi- 
vidual. Code,  sec.  1058.  It  is  enacted  that  an  incor- 
poration may  commence  business  as  soon  as  its  ^articles 
of  incorporation  are  filed  in  the  recorder's  oflSce.  Id. 
sec.  1064.  The  corporation  may,  then,  lawfully  com- 
mence business, — that  is,  exercise  its  corporate  author- 
ity and  power, — when  its  articles  of  incorporation  are 
filed.    Nowhere  is  there  an  intimation  in  the  statute 
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that  this  authority  and  power  cannot  be  exercised  until 
all  of  its  stock  has  been  subscribed.  There  is  nothing 
in  the  articles  of  incorporation  of  the  railroad  company 
to  which  the  aid  was  voted,  providing  that  the  company 
shall  not  begin  business  until  a  prescribed  amount  of 
stock  shall  have  been  subscribed.  Peoria  &  H.  I.  Ry. 
Co.  V.  Preston^  36  Iowa,  115,  cited  by  plaintiffs'  counsel, 
interprets  the  power  of  an  Illinois  corporation,  in  the 
absence  of  any  statute  similar  to  our  own,  authorizing 
corporations  to  commence  basiness  upon  filing  articles 
of  incorporation,  or  upon  the  hapi)ening  of  any  other 
prescribed  event. 

II.  It  is  insisted  that  the  tax  is  void  for  the  reason 
that  the  notice  of  election  was  not  published  in  a  news- 

I)aper  for  ten  days ;  but  the  statute  pre- 

""  tax  in  aid  of:  scribed  uo  time  during  which  the  publica- 

,eijection:       tiou  sball  be  SO  made.     It  prescribes  that 

time. 

.  .  **  immediately  "   after  the  petition  is  tiled 

the  publication  shall  be  made  in  the  newspapers.  The 
township  trustees,  in  the  exercise  of  their  discretion, 
may  select  the  newspapers  in  which  the  notice  shall  be 
published.  This  is  to  be  done  immediately,  but  of 
course  the  time  of  the  publication  will  depend  upon  the 
day  of  issue  of  the  paper.  It  is  very  plain  that  the  statute 
does  not  require  the  newspaper  publication  to  be  made 
iten  days  before  the.  election. 

III.  It  id  insisted  that  the  company  did  not  comply 
with  the  conditions  of  the  notice,  and  complete  the 
3 . .       railroad  in  the  time  therein  prescribed  ;  but 

w?^y  with  i*  cannot  be  claimed  that  the  failure  of  the 
conditionB.  corporation  to  perform  its  contract  as  to  the 
time  of  the  completion  of  the  road  will  release  stock- 
holders from  their  subscription.  Counsel  insist,  that 
plaintiffs  and  other  tax-payers  are  to  be  regarded  as 
stockholders,  or  rather  that  a  municipality  subscribing 
upon  a  vote  of  the  i)eople  is  to  be  regarded  as  a  stock- 
holder. Of  course  the  plaintiffs  stand  before  this  court 
with  the  same  and  no  other  rights  than  those  possessed 
by  the  township,  were  it  a  party  to  the  suit.  See 
OmrtrigM  v.  Deeds,  37  Iowa,  511. 
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lY.  This  court  has  held  by  a  majority  opinion  that 
when  a  railroad  company  expends  large  sums  in  the 

construction  of  a  railroad,  tax-x)ayers,  hav- 

^  '  expendifcdre    ing  before  the  completion  of  the  road  made 

of  money :  ^  * 

tj^p^era  no  objection,  are  estopped  to  deny  the  valid- 
ity of  the  tax.  Burlington^  C.  S,  <fe  Ml 
Hy.  Go.  V,  Stewartj  39  Iowa,  267 ;  LaTiib  v,  Burlington^ 
C.  R.  &  M.  Ry.  Co.,  39  Iowa,  333.  This  doctrine  is 
applicable  to  this  case,  and  supports  the  decision  of  the 
court  below. 

y.  The  statute  under  which  the  vote  was  had  pro- 
vides that  it  shall  be  void  in  case  the  vote  was  had  upon 
any  agreement  or  promise  for  a  rebate  or  exemption  of 
the  taxes,  or  an  agreement  to  pay  for  the  stock  an 
agreed  price,  or  for  a  division  of  the  tax.  PlaintifEs 
have  failed  to  establish  facts  bringing  the  tax  in  ques- 
tion within  this  provision.  This  discussion  disposes  of 
all  questions  arising  in  the  case.  It  is  our  opinion  that 
the  judgment  of  the  district  court  ought  to  be 

Affibicih>. 


Brown  v.  Long  etal. 

Appeal !  iNSUFnoiKNT  ABSTRACT.  VHiere  the  abstract  does  not '  pur- 
port to  set  out  aU  the  record  neoessaiy  to  a  review  of  thernilliigs 
of  the  Qoart,  and  appellee  denies  tiiat  it  shows  sll  that  oooorred, 
they  wUi  be  presumed  to  be  correct,  and  therefore  affirmeil; 

Appeal  from  Floyd  District  Court— Rojs.  John  B. 

Cleland,  Judge. 

Filed,  December  22,  1888. 

Action  in  equity  to  subject  certain  real  estato  to 
the  payment  of  a  judgment.  The  cause  was  dismissed 
by  the  court,  and  a  motion  to  set  aside  the  order  of  dis- 
missal, and  to  set  a  day  for  trial,  was  overruled.  The 
plaintiff  appeals. 
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Robert  Mggert^  for  appellant. 
Ellis  &  Ellis^  for  appellees. 

Robinson,  J. — The  petition  was  tiled  on  the  twenty- 
second  day  of  October,  1886.     On  a  date  not  shown,  the 
court  ordered  the  cause  to  be  tried  on  written  evidence 
taken  in  the  form  of  depositions.     On  the  fifth  day  of 
April,  1887,  the  court  made  the  following  order :    "This 
cause  is  continued  for  the  last  time."     On  the  sixth  day 
of  September,  1887,  depositions  were  filed  by  plaintiff. 
On  the  eleventh  day  of  October,  1887,  the  plaintiff  filed 
an  application  for  a  continuance,  which  was  amended  on 
the  twelfth,  ''to  enable  plaintiff  to  complete  his  evi- 
dence, and  i)erfect  the  case  for  trial."     This  was  over- 
ruled.   On  the  fourteenth  of  October  plaintiff  asked 
leave  to  amend  his  i)etition  to  cure  defects  therein,  and 
to  make  it  conform  to  the  evidence.    This  was  overruled 
on  the  fifteenth,  and  the  case  was  dismissed  ''fo.r  want 
of  prosecution."     On  the  seventeenth  plaintiff  filed  a 
motion  asking  to  have  the  order  of  dismissal  set  aside, 
and  to  have  a  day  set  for  trial  upon  the  evidence  on  file. 
This  was  overruled.    The  abstract  does  not  purport  to 
set  out  all  the  record  necessary  to  a  review  of  the  rulings 
of  the  court.    Appellees  deny  that  it  shows  all  that 
occurred.    None  of  the  evidence  is  set  out.    The  ground 
of  the  motion  to  set  aside  the  order  of  dismissal  is  not 
given.    It  is  evident  from  the  record  that  there  had  been 
much  delay  in  bringing  the  ease  on  for  trial,  and  that 
plaintiff  was  seeking  a   further   delay.    A   complete 
abstract  of  the  record  might  show  that  plaintiff 's  claim 
is  without  merit.    The  facts  shown  by  the  abstract  sub- 
mitted are  not  sufficient  to  overcome  the  presumption 
which  must  be  indulged  in  favor  of  the  rulings  of  the 
court  below.     They  are  therefore 

Affirmed. 
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McElhaney  V.  Shoemaker  et  al. 

Mortgage :  merger  in  legal  title  :  prioritt.  Where  one  who  has 
^  the  first  mortgage  on  land  takes,  for  further  security,  a  deed  for 
the  land,  and  gives  back  a  bond  to  reconyey  upon  the  payment  of 
a  named  sum,  the  mortgage  does  not,  in  the  absence  of  an  inten- 
tion to  that  e£fect,  merge  in  the  legal  title,  so  as  to  let  in  a  second 
mortgage  as  a  first  lien  on  the  land ;  and  such  intention  will 
not  be  presumed,  but  the  contrary,  since  such  result  would  be 
against  the  interest  of  the  first '  mortgagee.  (  See  cases  cited  in 
opinion.)  Indeed,  the  effect  of  the  deed  and  bond  to  reconvey  is 
simply  that  of  another  mortgage,  under  Ck>de,  sections  3329. 
3880. 

Appeal  from  Benton    District   Court, — Hon.    L,    G. 

KiNNE,  Jadge. 

Filed,  December  22,  1888. 

Action  to  foreclose  several  mortgages.  There  was 
a  decree  granting  the  relief  prayed  for  in  plaintiff  *s 
petition.    Defendant,  Mary  Long,  appeals.' 

D.  E.  Voris^  for  appellant. 

J.  D,  Nichols^  for  appellee. 

Beck,  J. — I.  The  controversy  in  this  case  is  between 
plaintiff  and  defendant  Mary  A.  Long,  who  clainus  pri- 
ority nnder  a  mortgage  to  her  execnted  npon  the  land 
covered  by  plaintiff's  mortgage.  The  following  state- 
ment will  disclose  the  facts  of  the  case  so  far  as  thev 
need  be  stated,  and  the  points  of  contention  between  the 
parties:  The  defendant  Shoemaker  execnted  a  prom- 
issory note  to  Long  for  five  hundred  dollars,  which  was 
secured  by  mortgage  filed  for  record,  January  17,  1882. 
The  note  was  transferred  to  plaintiff.  Shoemaker 
executed  another  promissory  note  for  five  hundred 
dollars  to  Long,  which  was  secured  by  mortgage  filed  for 
record,  January  26,  1883,  covering  the  same  lands  con- 
veyed by  the  prior  mortgage,  and  another  note  and 
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mortgage  on  the  same  lands,   to  secure  three  hundred 
dollars,  were  made  by  Shoemaker  to  Long,  which  was 
filed  for  record  August  4,  1883.    These  notes  were  like- 
wise transferred  to  plaintiff.    Subsequently,  Shoemaker 
executed  his  promissory  note  for  three  hundred  dollars 
to  plaintiff,  which  was  secured  by  mortgage  upon  the 
same  lands,  recorded  January  ^,    1884.    Afterwards, 
Shoemaker  made  his  note  to  Long  for  $260.25,   secured 
by  mortgage  on  the  same  real  estate.     Subsequent  to 
these  transactions  Shoemaker,  in  order  to  further  secure 
plaiatiff,  conveyed  to  him  the  lands  mortgaged.  Plaintiff 
executed  a  title-bond  obligating  himself  to  reconvey  the 
land  upon  the  payment  of  two  thousand  dollars,  the 
amount  due  on  the  several  notes  and  mortgages  held  by 
jAaintiff.    Plaintiff  insists  that  it  was  not  the  design 
and  purpose  of  the  parties  to  surrender  or  cancel  the 
notes  and  mortgages  originally  given  by  Shoemaker,  and 
transferred  to  plaintiff,  or  to  merge  the  mortgages  in  the 
legal  title  to  the  land  conveyed  to  him  by  Shoemaker. 
Long  maintains  that  it  was  the  intention  and  the  pur- 
pope  of  the  parties  to  merge  the  mortgages  in  the  legal 
title  acquired  by  plaintiff.     The  evidence  fails  to  estab- 
lish such  intention,  and  it  cannot  be  inferred  from  the 
facts  before  us.    Indeed,  we  think  the  inference  is  plain 
that  no  such  purpose  existed.     The  deed  to  plaintiff  was 
made  for  additional  and  further  security  to  plaintiff. 
Of  this  there  can  be  no  question.    It,  with  the  bond  to 
reconvey,  was  in  law  and  in  effect  a  mortgage.     Code, 
sees.  3329,  3330.     If  the  notes  and  mortgages  had  been 
cancelled,  and  the  mortgages  had  merged  in  the  legal 
title  held  by  plaintiff,  the  last  note  and  mortgage  given 
to  Long  would  have  had  priority  over  the  new  secur- 
ity,—the  deed  taken  by  plaintiff.     Surely  the  inference 
should  be  drawn  that  plaintiff  did  not  intend  to  do  such 
an  absurd  thing  as  to  voluntarily  surrender  priority. 
But  it  is  said  plaintiff  agreed  to  pay  the  note  still  held 
by  Long.     The  evidence  fails  to  establish  this  claim. 
That  the   transaction  in  which  plaintiff  acquired  the 
Vol.  76—27 
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notes  and  mortgages  was  not  intended  as  a  pajrment 
thereof  is  inferred  from  the  fact  that  Long  transferred 
the  notes  to  plaintiff.  This,  of  course,  was  voluntarily 
done,  for  she  could  not  have  been  compelled  to  do  it. 
We  will,  from  these  facts,  infer  that  the  parties  did  not 
intend  that  the  transaction  should  be  a  payment  of  the 
notes,  and  that  the  mortgages  should  merge  in  the  legal 
title  conveyed  by  the  deed  to  plaintiff.  It  was  clearly 
against  the  interest  of  plaintiff  to  merge  the  mortgages 
in  the  legal  title.  The  law  will  infer  that  he  intended 
nothing;  of  the  kind.  The  law  will  not  infer  a  merger 
when  it  is  against  plaintiff's  interest,  as  it  was  in  this 
case.  Smith  v.  Swan^  69  Iowa,  413 ;  Patterson  v.  MiUs^ 
69  Iowa,  755.  But  did  plaintiff,  by  the  deed  to  him, 
acquire  a  title  into  which  the  mortages  would  merge  % 
He  simply  acquired  a  morl^ge  interest,— a  li,en,'t-a8 
under  our  statute  above  cited  the  deed  and  bond  were  inr 
effect  a  mortgage.  Now,  under  the  doctrine  of  merger, 
will  a  mortgage  merge  into  a  subsequent  mortgage,  and 
will  plaintiff 's  mortgages  merge  in  the  lien  which  he 
holds  under  deed  and  bond  ?  and,  if  they  will,  what 
will  be  the  effect  of  such  merger  ?  These  questions  need 
not  be  answered,  in  view  of  the  fact  that  no  intention  to 
merge  the  mortgages  has  been  shown,  and  none  will  be 
inferred  under  the  facts  of  the  case.  These  considera- 
tions dispose  of  the  controlling  questions  in  the  case. 

The  decree  of  the  district  court  is 

▲ffibmsd. 


•..^uk*''.^:  .   .  x_  . 
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Johns  et  al.  v.  Oriffik  et  al. 

L  Tax  Bale  and  Deed :  coniugtino  t^z  titlks  :  btatutb  of 
LIMITATIOMB.  PUuntifls*  taz  deed  was  made  in  1881  upon  tax  sales 
made  In  1876  for  taxes  of  1875.  Defendants'  tax  deed  was  made  in 
1884  upon  taz  sales  made  in  1869  for  taxes  of  1868.  Heid  that 
defendantb'  right  to  enforce  the  execution  of  a  tax  deed  was  barred 
when  plaintiffs'  deed  was  made,  and  probablj  when  the  tax  sale 
was  made  to  plaintifb,  and  therefore  that  it  could  not  be  set  up  to 
defeat  plaintiflb'  tax  title. 

1    :  WHO  MAY  NOT  QUBsnoN  DBBD.    One  who  has  nothing  but 

a  certificate  of  purchase  at  tax  sale  for  land  subsequently  sold  for 
taxesi  cannot  question  the  deed  made  under  the  second  sale, 
because  such  a  certificate  is  not  a  *'  title  "  to  the  land,  as  contem- 
plated by  section  897  of  the  Code,  proyiding  that  no  person  shall  be 
pennitted  to  question  a  tax  title  "  without  first  showing  that  he, 
or  the  person  under  whom  he  claims,  had  title  to  the  property  at 
the  time  of  the  sale.**    ( See  opinion  for  cases  cited.) 

Appeal  from    Clay   District   Court — Hon.    Lot 

Thomas,  Judge. 

Filed,  Deoembbb  22,  1888. 

Aonov  in  chancery  by  Martha  Johns  and  others 
against  M.  E.  Griffin  and  otherp,  to  quiet  the  title  to 
lands.  There  was  a  decree  granting  the  relief  prayed 
for  in  the  petition.    Defendants  appefil. 

Parker  A  Richardson  and  Powers  Jk  Lacp^  for 
appellants. 

John  8,  Roberts  and  Hughes  A  Chamberlain,  for 
appellees. 

Bsoc,  J. — L  Plaintiffs  claim  under  tax  deeds 
executed  in  1881  upon  tax  sales  made  in  1876  for  taxes 
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,     ^    of  1875.     The  defendants,  to  defeat  plain- 

1    rpAZ  wiUft  rhq 

mctoi  tox*     *^^®*  *^^^®'  ^®'y  npon  tax  deeds  under  which 
titiei<  statute  they  claim,  executed  in  1884,  upon  tax  sales 

of  limitations.  ^.^L^«.  -  », 

made'in  1869,  for  taxes  of  1868.  It  thus 
appears  that  the  tax  sales  under  which  defendants  claim 
were  had  about  seven  years  before  the  tax  sales  under 
which  plaintiffs  claim,  and  their  deeds  were  executed, 
about  three  years  after  the  tax  deeds  under  which 
plaintiffa  claim  title.  The  defendants,  or  their  grantors 
or  assignors  holding  the  tax-sale  certificate,  were  enti- 
tled to  a  tax  deed  in  1873,  three  years  before  the  tax 
sales  under  which  plaintiffs  claim,  and  twelve  years 
before  plaintiffs'  tax  deed  was  executed.  Defendants' 
right  to  enforce  the  execution  of  a  tax  deed  under  the 
tax  sale  to  them  was,  and  had  been  for  ten  years,  barred 
at  the  time  plaintiffs'  deed  was  executed  ;  and,  indeed, 
we  think  it  probable  that  it  was  so  barred  when  the  tax 
sale  was  made  to  plaintiffs.  The  county  treasurer  could 
not  have  been  compelled  to  execute  a  deed  upon  the  tax 
sale  to  defendants  when  plaintiffs'  deed  was  executed 
and  probably  even  when  the  tax  sale  under  which  plain- 
tiffs' claim  was  had.  Hintrager  v.  Traut^  69  Iowa,  746. 
The  plaintiffs,  at  the  time  the  deed  under  which  they 
claim  was  executed,  were  authorized  to  believe  that  all 
rights  under  defendants'  tax  sale  had  been  abandoned. 
The  right  to  a  deed  was  barred  under  the  law.  Plain- 
tiffs were  not  required  to  regard  defendants'  tax  certifi- 
cate as  existing,  and  so  in  force  as  to  authorize  a  deed 
to  be  executed  thereon.  They  were  therefore  not 
required  to  protect  their  interest  against  it  by  redemp- 
tion or  by  any  other  act.  The  defendants'  tax  title 
cannot  therefore  be  set  up  to  defeat  the  tax  title  upon 
which  plaintiffs  rely. 

II.  Code,  section  897,  provides  that  "no  person 
shall  be  permitted  to  question  the  title  acquired  by  a 
g  .^^^       treasurer's  deed  without  first  showing  that 

a!i*8t?oi        ^®  ^^  *^®  person  under  whom  he  claims 

^^^  title  had  title  to  the  property  at  the  time  of 

the  sale."  At  the  time  of  plaintiffs'  tax  sale  defendants  or 

those  under  whom  they  claim  held  a  tax-sale  certificate 
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made  seven  years  before.  The  certificate  did  not  give 
title  to  the  land.  Sice  c.  Bates^  68  Iowa,  393.  It  was 
evidence  of  a  right  to  a  deed  npon  certain  conditions 
prescribed  by  law,  which  would  convey  title  when 
execnted.  If  this  right  was  not  barred  by  the  statute 
of  limitations,  it  was  a  right  to  acquire  a  title  at  a  future 
time ;  it  was  not  a  title.  But  the  statute  above  quoted 
requires  the  person  resisting  a  tax  title  to  show  that  he' 
had  title  at  the  time  of  the  sale.  This  provision  stands 
in  the  way  of  defendants'  claim.  Had  those  under 
whom  defendants  claim  held  a  tax  title  to  the  land,  or 
any  other  title  supporting  a  hona-fide  claim  to  the  land, 
or  an  interest  therein,  they  could  have  I'esisted  the  tax 
title  of  plaintiffs.  But  they  held  no  title  or  claim  to  a 
present  interest  in  the  land, — they  held  a  right  to  a 
future  interest  depending  upon  conditions  prescribed  by 
the  law.  It  will  not  do  to  show,  as  a  compliance  with  the 
provision  of  the  statute,  a  lien  or  a  contingent  right  to 
the  acquisition  of  the  title.  The  law  requires  that  the 
title  to  the  land  be  shown.  It  is  probably  not  necessary 
to  show  a  perfect  title  to  all  interests  in  the  land,  but 
such  a  title  must  be  shown  as  will  support  a  houd-flde 
claim  to  the  land  ;  that  is,  to  title  to  the  land.  Adams 
9.  Burdicky  68  Iowa,  666,  is  not  inconsistent  with  these 
views.  The  case  holds  that  a  tax  title  will  support 
resistance  to  another  tax  title.  In  this  case  defendants 
did  not  hold  the  tax  title ;  they  had  but  a  certificate  for 
a  tax  deed.  In  our  opinion  defendants  fail  to  show  title 
in  the  land  which  will  authorize  them  to  resist  plaintiffs' 
claim  to  the  land.  Other  questions  discussed  by  counsel 
need  not  be  considered,  as  our  views  on  the  foregoing 
points  are  decisive  of  the  case. 

Affibmed. 
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DiAMOiTD  v..  Jones. 

Aflgtimpsit :  doublb  coujBcrrioN  of  bakb  debt  :  fleabino  :  uburt  : 
FOBMEB  ADJUDIOATION.  The  petition  in  this  case  (  which  is  fully 
set  out  in  the  opinion  }  stated  that  plaintiff  had  borrowed  monej 
of  the  defendant,  and  had  given  him  a  real-estate  mortgage  to 
secure  the  loan,  and  also  a  chattel  mortgage  for  the  same  purpose, 
and  that  defendant  had  sold  the  chattels  under  the  mortgage  and 
kept  the  proceeds,  and  had  afterwards  foreclosed  the  real-estate 
mortgage  and  bought  in  the  land  for  more  than  enough  to  pay  the 
money  loaned,  with  interest,  costs  and  attorney's  fees  ;  and  plaintiff 
demanded  judgpnent  for  the  proceeds  of  the  chattels,  with  interest. 
Held  that,  while  the  petition  was  not  well  drawn,  it  stated  a  cause 
of  action,  and  was  not  demurrable  on  the  ground  that  it  showed 
on  its  face  that  the  action  was  to  recover  for  usury  ;  nor  on  the 
■ground  that  the  subject  of  the  action  was  shown  to  have  been 
adjudicated  in  the  action  of  foreclosure  referred  to  in  the  petition. 

Appeal  from  Montgomery  BUtrict  Court . — Hon.  H.  B. 

Deemer,  Judge. 

Filed,  Decembeb  22,  1888. 

Action  at  law.  A  demurrer  to  the  petition  was 
sustained  in  the  district  court.  Plaintiff  standing  on 
his  petition,  judgment  was  rendered  against  him.  He 
now  appeals. 

W.  8.  Stravyriy  for  appellant. 

» 

Z.  T.  Fisher  and  S.  McPherson^  for  appellee. 

Beck,  J. — I.  The  petition  is  in  the  following 
language:  *' Plaintiff  states  that  on  or  about  July  1, 
1884,  he  borrowed  from  defendant  the  sum  of  about 
seven  hundred  dollars,  and  gave  his  note  for  abeut 
$1,160,  that  being  the  nominal  amount  of  the  loan  ;  that 
said  actual  loan  of  about  seven  hundred  dollars  was 
renewed  from  time  to  time,  in  such  nominal  sums  as 
defendant  demanded,  sometimes  in  his  own  name,  and 
sometimes  in  the  name  of  '  M.  S.  Leonard,'  or  the  name 
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of  'N.  J.  Dastin/  giving  real  estate  and  chattel  secnrity 

therefor ;  that  the  last  of  these  nominal  renewals  was  on 

or  about  September  8,   1886,   in  the  name  of  'N.  J. 

Dastin/  nominally,  for  some  $1,637.66,  for  secuHty  for 

the   payment  of   which    a    mortgage    was   given   to 

defendant,  in  the  name  of  said  *N.  J.  Dnstin,'  on  the 

northeast  quarter,    and  the  northwest  quarter  of  the 

southeast  quarter,  of  section  8,  township  73  north,  of 

range  36  west  of  the  fifth  P.  M.,  and  at  the  same  time  a 

chattel  mortgage  was  made  to  the  said  Dustin  as  another 

security  for  the  said  pretended  sum  of  $1,637.66,  which 

fell  due  on  or  about  March  1,  1886 ;  that  on  or  about 

March  10,  1886,  defendant,  under  pretense  of  a  sale 

under  said  chattel  mortgage,  sold  the  chattels  in  the 

said  mortgage  described,  obtaining  therefor  the  sum  of 

about  $44.30  in  cash,   and  also  the  notes  of  various 

purchasers  at  said  sale  in  the  sum  of  about  $773.06,  all 

of  which  belonged  to  this  plaintiflF,  and  the  defendant 

then  and  there,  yet  acting  in  the  name  of  Dustin,  took 

and  converted  the  same  to  his  own  use  ;  that  afterwards, 

about  October  19,  1886,  the  defendant,  in  the  name  of 

the  said  Dustin,   foreclosed  the  real-estate  mortgage, 

made  at  the  date  of  the  last  chattel  mortgage  to  secure 

the  said  pretended  sum  of  $1,637.66,  taking  judgment 

by  default  for  $1,106.89,   with  $46.68  attorney's  fees, 

and  $9.30  costs,  or  more  than  the  only  loan,  and  the 

only  sum  ever  received,  to- wit,  seven  hundred  dollars, 

with  interests,  attorney's  fees,  and  costs,  and  has  sold 

the  said  described  mortgaged  premises,  and  has  bought 

the  same  in  payment  for  said  judgment  and  accruing 

coeta,   and  yet  keeps  the  proceeds  of  the  said  chattel 

mortgage  sale,   in  the  sum  of  about  $816.33,  and  has 

converted  the  same  to  his  own  use,  to  the  damage  of  the 

plaintifF  in  the  sum  thereof,  with  six  per  cent,  interest 

from    March    10,    1886,— for   all    of    which    plaintiff 

demands   judgment,   with  interests  and    costs."     The 

demurrer  is  on  the  grounds:   (1)  The  petition  shows 

that  the  action  is  to  recover  for  usury.     (2)  The  subject 

of  the  action  is  shown  to  have  been  adjudicated  in  the 

action  of  foreclosure  referred  to  in  the  petition. 
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II.  It  cannot  be  denied  that  the  cause  of  action  is 
not  clearly  set  out  in  the  petition,  and  that  the  pleader 
has  been  unfortunate  in  stating  the  cause  of  action. 
But  we  think  the  action  was  not  brought  to  recover  for 
usury  paid ;  certainly  not  for  usury  eo  nomine.  Nor 
does  the  i)etition  show  a  former  adjudication  of  the 
subject-matter  of  the  action.  It  alleges  a  foreclosure  of 
the  mortgage,  but  there  is  no  allegation  of  any  adjudica- 
tion as  to  the  amount  found  due  thereon,  or  as  to  the 
chattel  mortgage  and  the  sum  due  upon  it. 

III.  As  we  understand  the  i)etition,  we  think  it 
sufficiently  shows  a  cause  of  action  arising  upon  the 
facts  alleged, — that  plaintiff  collected  both  the  real- 
estate  mortgage  and  the  chattel  mortgage,  which  were 
both  given  in  security  of  the  same  debt,  and  appropri- 
ated the  money  realized  upon  both  securities,  thus 
receiving  more  than  was  due  upon  the  debt;  and  to 
recover  the  amount  received  in  excess  thereof  this 
action  is  brought.  It  is  a  case  of  the  creditors  collecting 
the  full  amount  of  two  securities  given  upon  one  debt, 
the  aggregate  of  which  exceeds  the  amount  of  the  d^t. 
We  think  the  petition  is  not  obnoxious  to  the  demurrer. 
But  plaintiff  may  be  required  to  state,  with  .more 
explicitness  and  directness,  his  cause  of  action  before 
the  case  is  again  submitted  for  trial.  It  is  our  opinion 
that  the  judgment  of  the  district  court  ought  to  be 

Revebssd. 


Peok  Bros.  &  Co.  v.  Lincolk  et  dL 

Husband  and  Wife:  wife's  riqhts  as  creditor  of  httsbani^: 
GIFTS  TO  WIFE.  A  hufibancL  may,  whUe  solvent,  give  money'  to  his 
wife,  and  she  may  hold  it  free  from  her  husband's  subsequent 
creditors,  and  she  may  afterwards  loan  it  to  him,  and  take  seouri^, 
and  enforce  the  security  like  any  other  creditor  ;  and  if  aU  this  ia 
done  in  good  faith,  other  creditors  who  are  Qot  secured  cannot 
complain* 
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Peck  Bros.  Sc  Co.  ▼.  Lincoln. 

Appeal  from  Linn  District  C4mr<,— Hon.  J.  H. 

Preston,  Judge. 

Filed,  December  22,  1888. 

This  is  a  garnishment  proceeding  in  which  Fannie 
A.  Lincoln  is  sought  to  be  charged  as  having  money  or 
property  in  her  hands  belonging  to  defendant  Gfeorge  A. 
Lincoln,  who  is  her  husband.  The  proceeding  against 
him  was  dismissed.    Plaintiffs  appeaL 

Liike  <ft  Harmon,  for  appellants. 

Mills  A  KeeleTj  for  appellees. 

Beck,  J. — The  evidence  shows  that  during  the  hus- 
band's solvency,  and  many  years  before  the  debt  to 
plaintiffs  was  contracted,  he  gave  to  his  wife,  at  differ- 
ent times,  money  in  various  sums.  The  husband,  several 
years  before  the  debt  to  plaintiffs  was  contracted,  bor- 
rowed from  the  wife  a  large  sum  obtained  by  her  from 
the  husband  in  the  manner  just  stated.  '  This  money  waj9 
put  into  the  husband'  8  business.  She  purchased  a  store- 
house, which  the  husband  rented.  The  husband  exe* 
cnted  a  chattel  mortgage  upon  his  stock  of  merchandise, 
which  the  wife  has  enforced,  and  received  the  proceeds 
of  the  sale  of  the  goods.  Plaintiffs  insist  that  the  wife 
cannot  hold  the  proceeds  of  the  goods  as  against  them. 
It  cannot  be  doubted  that  if  the  wife  had  acquired  the 
money  by  her  own  industry,  by  inheritance  or  in  any 
other  way  not  through  or  connected  with  her  husband, 
she  could  lawfully  take  a  mortgage  on  her  husband's 
property  to  secure  the  loan,  which  would  be  superior  to 
plaintiffs'  claim.  If  the  money  was  in  good  faith  the 
property  of  the  wife,  the  law  will  permit  her  to  secure 
the  loan  by  a  chattel  mortgage  by  the  husband.  The 
husband,  while  solvent,  may  give  to  his  wife  money. 
This  she  may  hold  free  from  her  husband's  creditors. 
There  is  no  evidence  tending  to  show  bad  faith  in  the 
transaction,  or  that  the  money  in  question  was  not 
honestly  acquired  by  the  wife.    It  would  not  do  to  hold. 
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as  claimed  by  plaintiffs'  counsel,  that  the  creditors, 
giving  credit  to  the  husband  on  the  strength  of  his  prop- 
erty acquired  with  money  borrowed  from  the  wife,  can 
subject  such  property  to  their  claim.  If  such  a  doctrine 
be  recognized,  it  would  be  impossible  for  the  wife  to 
secure  a  himorfide  claim  against  the  husband  by  a 
chattel  mortgage  upon  his  property.  It  would  be  a 
practical  return,  so  far  as  creditors  are  concerned,  to  the 
old  doctrine  that  the  husband,  when  he  reduces  chattels 
of  the  wife  to  his  possession,  acquires  proi)erty  therein. 
In  our  opinion  the  district  court  rightly  discharged  the 
wife  as  garnishee.  Iffirmsd. 


Olin  Tile  ft  Bbick  Company  v.  Baklow  et  aZ» 

Verdict :  AOAnvsT  bvidencb  and  nBTBUCitONS.  The  judgment  in 
this  caae,  being  rendered  upon  a  verdict  which  was  against  the 
uncontradicted  evidence,  and  against  the  court's  instructions,  ia 
reversed. 

Appeal  from  Jones  District  Court— Hon.  James  D. 

GiFFEN,  Judge. 

Filed,  Deoembeb  22,  1883. 

Action  to  recover  of  defendants  damages  for 
obstrncting  a  private  way  over  the  land  of  defendant, 
which  plaintiif  held  under  a  contract  with  defendants. 
The  petition  also  asks  that  defendants  may  be  restrained 
from  further  obstructing  the  way.  There  was  a  judg- 
ment on  a  verdict  for  defendants.     PlaintifF  appeals. 

Wolf  &  Landt  and  B.  H.  Milieu^  for  appellant 

No  appearance  for  appellees. 

Beck,  J. — The  defendants  admit  in  the  answer  that 
plaintiff  used  the  way  in  1883,  1884,  and  1885,  and  up  to 
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Halpin  ▼.  Nelaon. 

June  16,  1886.  It  is  Bot  denied  that  this  use,  except  in 
1866,  was  nnder  contract  with  the  defendants.  The  evi- 
dence shows  without  conflict  that  there  was  a  contract  for 
the  nse  of  the  way  for  three  years  beginning  November 
1,  1883,  and  that  defendants  obstructed  it  in  June, 
1886.  Tlie  jury,  therefore,  should  have  found  that  plain- 
ti£F  was  entitled  to  the  use  of  the  way  until  November 
1,  1886 ;  and,  as  it  was  deprived  of  such  use  by  the 
obstruction  caused  by  defendants,  they  should  have- 
found  for  plaintiff  the  damages  it  is  entitled  to  recover 
for  the  deprivation  of  the  way  from  June  16  to  November 
1, 1886.  This  finding  would  have  been  in  accord  with 
the  instructions  given  by  the  court  to  the  jury.  For  the 
reason  that  the  verdict  in  this  regard  is  in  conflict  with 
the  evidence  and  the  instructions  of  the  court,  and  for 
that  reason  should  have  been  set  aside  by  the  court 
below,  the  judgment  is  Bbyersed. 


Halpin  v.  Nelson, 

A^SSl :  BKVKBSAL  OF  OBOBB  OBANTDVO  NBW  TBIAL.     Bef OM  SB  Order 

intting  aside  a  verdict,  m  being  unsupported  by  the  evidence,  and 
granting  a  new  trial,  can  be  reversed  in  this  court,  it  must  dearly 
appear  that  the  trial  court  abused  its  discretion.  That  court  having 
the  witnesses  before  it,  was  better  able  to  weigh  the  evidence  than 
this  court,  which  has  the  record  only,  and  much  is  left  to  its  dis- 
cretion. 

Appeal  from  Polk  District  Court.— Uon.  W.  F. 

Conrad,  Judge. 

Filed,  Deoembeb  22,  1888. 

This  is  a  proceeding  to  establish  a  claim  against  an 
estate  upon  an  account  filed,  which  was  disallowed  by 
the  administrator.  The  case  was  tried  to  a  jury,  and  a 
verdict  rendered  for  plaintiff,  which  the  district  court 
set  aside,  as  being  unsupported  by  the  evidence.  Plain- 
tiff appeals. 

Baker  A  SdskinSy  for  appellant 

O,  C.  Peterson,  for  appellee. 


70   4S8 
78    4S5 
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Nevada  v.  Klum. 

Beck,  J. — I.  While  we  are  anable  to  say  that  in  our 
opinion,  based  upon  the  record  before  us,  the  verdict  is  so 
wholly  without  the  support  of  the  evidence  that  no  judg- 
ment should  have  been  rendered  thereon,  we  are  equally 
unable  to  declare  that  the  court  below  was  not  authorized 
upon  the  evidence  to  set  it  aside.  That  court  having 
the  witnesses  before  it,  was  better  prepared  to  weigh  the 
evidence  than  we  can  be.  There  are  matters  often  occur- 
ring upon  trial  that  do  not  appear  in  the  record,  which 
give  insight  into  the  evidence,  and  ability  to  weigh  it, 
not  attainable  from  the  record  alone.  We  will  presume 
that  the  court  below  in  this  case  was  aided  in  that  way 
in  reaching  a  conclusion  upon  a  motion  for  a  new  trial. 

II.  If  must  affirmatively  appear  that  the  district 
court  erred  in  its  rulings  in  order  to  overcome  the  pre- 
sumption we  are  required  to  exercise  in  support  of  its 
decision.  But  error  is  not  so  shown.  A  clearer  case  is 
required  to  authorize  the  reversal  of  an  order  giunting 
a  new  trial  than  is  required  to  reverse  an  order  over, 
ruling  a  motion  for  a  new  trial.  In  such  a  case  it  must 
clearly  appear  that  the  court  abused  its  discretion. 
Oonklin  v.  City  of  Dubuque^  64  Iowa,  671 ;  BurUngton 
Oas  Light  Co.  v.  Oreen^  21  Iowa,  836 ;  Bobinson  v. 
BacoTiy  24  Iowa,  409 ;  Lytton  t.  Chicago,  R.  I.  A  P. 
Ry.  Co,,  69  Iowa.  338.  In  our  opinion  the  judgment  of 
the  district  court  ought  to  be 

Affirmed. 


Nevada  v.  Klum. 

Appeal:  JUBiSDicnoN :  AMOUirr  uc  contbovebst.  Action  to  repleTj 
certain  attached  goods.  The  jury  found  tliat  the  goods,  to  the 
Taiue  of  one  hundred  and  eighteen  doUars,  were  subject  to  the 
attachment.  The  defendant  thereupon  moved  for  judgment  for 
f ortj-four  dollars,  the  amount  due  in  the  attachment  suit,  and  ooste, 
and  relinquished  all  claim  to  judgment  for  a  greater  sum.  Keld 
that  the  amount  thus  claimed  was  then  the  amount  in  controversy, 
as  shown  by  the  pleadings,  and  it  being  less  than  one  hundred 
dollars,  an  appeal  to  this  court  would  not  lie  from  a  judgment  for 
defendant  for  that  amount,  without  a  certificate  of  the  trial  judge, 
as  provided  by  section  8178  of  the  Ck>de* 
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Appeal  from  Appanoose  District  Court.— Ron.  Dell 

Stuart,  Judge. 

Filed,  December  22,  1883, 

George  D.  Porter,  for  appellant. 

J.  A.  EUlott  and  T.  M.  Fee,  for  apx>ellee. 

Beck,  J. — The  property  in  controversy  was  seized 
upon  a  writ  of  attaohment  in  an  action  brought  against 
plaintiff,  and  upon  the  writ  of  replevin  the  propelty 
was  delivered  to  plaintiff.  The  jury  found  the  property 
replevied,  to  the  value  of  one  hundred  and  eighteen 
dollars,  to  be  subject  to  the  attachment.  Thereupon 
defendant  moved  the  court  for  a  judgment  on  the  ver- 
dict for  forty-four  dollars  and  costs,  being  the  amount 
dne  in  the  action  in  which  the  attachment  issued,  as 
shown  by  the  evidence,  and  thereupon  he  released  and 
relinquished  all  claims  for  judgment  in  any  greater  sum. 
The  defendant,  after  this  release,  had  no  claim  for  any 
sum  greater  than  forty-four  dollars  and  costs.  The 
release  determined  and  limited  the  amount  recoverable 
upon  the  pleadings,  for  no  sum  greater  than  the  amount 
specilTed  in  the  release  could  be  recovered  upon  the 
pleadings  in  this  action.  The  amount  which  defendant 
claims  to  recover  is  the  amount  in  controversy  in  the 
action.  Mbhme  v.  Livingston^  54  Iowa,  458 ;  Davis  v. 
Upright,  64  Iowa,  752.  The  amount  in  controversy 
being  less  than  one  hundred  dollars,  and  the  questions  of 
law  for  our  determination  not  being  certified  as  required 
by  Code,  section  3173,  we  have  no  jurisdictton  to  deter- 
mine the  case. 

The  appeal  is  therefore  Dismissed.' 
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Hoyt  T.  The  Citj  of  Dos  Moines. 


HoTT  V.  Tub  City  of  Des  Moines. 

76    4901 

83  seal 

70  430       h  .Cities  and  Towns :  injury  on  sidewalk  :  byidbncb  :  condition 

^  K  OF  WALK.  In  an  action  against  a  city  for  injuries  received  by  reason 

d92  f^  of  a  def  ectiye  sidewalk,  it  was  error  to  admit  testimony  as  to  tiio 

7fl    43q[  condition  of  the  walk  at  a  time  subsequent  to  the  aoddent,  in  the 

138    423  absence  of  any  evidence  tending  to  show  that  its  condition  had 

not  changed  since  the  accident. 

8.      :  : :    STATBKSMTS  OF  SIDBWALK  COMMISSIONUL 

In  such  case,  it  was  error  to  allow  plaintiff,  in  order  to  show  notice 
to  the  city,  to  prove  that  the  sidewalk  oommissioner  had  said  that 
he  had  ordered  the  owner  to  repair  the  walk,  because,  (1)  it  did  not 
appear  whether  saoh  order  was  given  before  or  after  the  accident, 
and  (2)  it  was  not  shown  that  the  commissioner,  when  he  made 
the  statement,  was  acting  in  his  official  capacity. 

8.     : : :  ANOTHEB's  FALL.    In  such  case,  the  tee- 

timony  of  a  witness  that  he  had  fallen  on  the  same  tidewalk  from 
a  defect  therein,  but  was  unable  to  state  the  exact  place  of  the 
defect,  should  not  have  been  admitted  for  any  purpose. 

Appeal  from    Polk    District   Court— Ron.  Mabous 

Kavanagh,  Judge. 

Filed,  Deoembeb  22,  1888. 

AonoN  to  reoover  for  in  janes  sustained  by  plain- 
ti£F  from  a  fall  while  she  was  walking  upon  a  sidewalk 
of  the  city.  There  was  a  judgment  upon  a  verdict  for 
plaintiff.    Def endant  appeals. 

Detriok  A  MoMartin  and  Hugh  Brennan^  -for 
appellant. 

Baker  &  Bdskins  and  O.  A.  Bishop^  for  appellee. 

Beok,  J. — ^I.  The  plaintiff,  while  walking  upon 
one  of  the  sidewalks  in  the  city  of  Des  Moines,  felL 

She  seeks   to  recover  in  this  action   the 

'tJ^:in.      damages  she  sustained  from  the  fall.    A 

wi[2c :  evi-      witness  who  testified  that  he  had  no  knowl- 

div^ot        edge   of  the   condition  of  the  sidewalk  at 

the  time  of  the  accident  was  permitted  to 
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testify  as  to  its  condition  afterwards.  In  the  absence 
of  any  eridence  tending  to  show  that  the  condition  of 
the  walk  was  the  same  at  the  time  of  the  accident  as  it 
was  when  the  witness  examined  it,  this  evidence  ought 
not  to  have  been  admitted.  It  is  obvions  that  the 
observations  of  the  witness  as  to  the  condition  of  the 
aidewalk  after  the  accident,  without  more,  would  not 
aid  the  jury  to  determine  its  condition  at  the  time  of  the 
accident. 

XL    A  witness  was  permitted  to  testify  to  a  conver- 
sation  he  had  with  the  sidewalk  commissioner  after  the 

accident,   in  which  that  officer  stated  that 

*  H^ :  ^uto-     he  had  notified  the  owners  of  the  property 

^^  tSmimiB.  to   repair   the   sidewalk.     We   think   the 


evidence  improper  for  two  reasons :  (J}  It 
was  not  shown  whether  the  notice  was  given  before  or 
after  the  accident.  If  the  notice  had  been  given  after, 
it  would  not  raise  an  inference  that  the  commissioner 
knew  of  the  injury  before  the  accident.  (2)  It  is  not 
shown  that  the  commissioner,  when  he  had  the  conver- 
sation, was  acting  in  his  official  capacity,  or  in  the 
discharge  of  his  official  duty.  The  loose  conversations 
of  the  city  officials,  when  not  acting  officially,  or  while 
in  the  discharge  of  official  duty,  ought  not  to  be 
received  to  bind  the  city.  Yerry  %.  Burlington^  C.  R. 
A  M.  By.  Co.y  47  Iowa,  549. 

IIL    A  witness  testified  that  he  had  fallen  upon 
the  same   sidewalk   from  a   defect   therein,   but  was 

unable  to  state  the  exact  place  of  the  defect. 
— :  anotb-    The   court    directed   the    evidence   to    be 

excluded,  except  so  far  as  it  related  to  the 
point  at  which  the  accident  occurred.  We  think  the 
^wbole  evidence  should  have  been  excluded.  The  jury 
eonld  not  determine  what  part  of  the  evidence  applied 
to  the  place  of  the  accident,  for  the  witness  did  not 
know  where  that  point  was.  The  defendant  doubtless 
^^vas  prejudiced,  for  the  jury  was,  in  effect,  informed  that 
some  of  the  evidence  related  to  the  place  of  the  acci- 
dent; they  would  so  apply  it.  But  in  truth  the 
-vvitness  did  not  know  the  place  of  the  accident,  and  did 
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not  attempt  to  testify  thereto.  Hence  none  of  his  evi- 
dence was  applicable  to  the  case.  Other  objections^need 
not  be  considered,  as  the  rulings  upon  which  they  are 
based  may  not  again  occur  on  another  trial.  For  the 
errors  pointed  out  the  judgment  of  the  district  court  is 

Reversrd. 


The  Southern  White-Lead  Company  ct  al.  v.  Haas 

et  al. 

Garnishment:  ov  MORTaAGEE  of  obattels:  interest  pbndixo 
UTIOATION:  ATTORNET^fi  FEES.  Where  a  mortgagee  of  chattels 
had  sold  the  property  and  had  the  proceeds  in  his  possession,  and 
he  was  garnished  by  other  creditors,  and  he  chose  to  resist  tiie 
garnishment,  and  upon  the  trial  of  the  case  it  was  found  that  a  part 
of  the  mortgage  debt  was  fraudulent,  and  that  he  had,  at  the 
beginning  of  the  suit,  enough  of  money  in  his  hands  to  satisfy  that 
portion  of  his  demand  which  was  valid,  and  also  to  pay  the  whole 
<kf  the  demand  of  the  garnishing  creditors,  KM  that,  in  the  final 
disposition  of  the  funds,  he  was  not  entitled  to  interest  on  the  valid 
portion  of  his  claim  pending  the  litigation,  nor  to  attorney  s  fees  in 
defending  the  validity  of  his  mortgages. 

Appeal  from  Dubuque  District  Court — Hon.  C.   P. 

CouciT,  Judge, 

Piled,  December"22,  1888. 

This  is  an  appeal  by  defendants  from  a  decree 
entered  in  the  district  court  in  pursuance  of  decisions 
of  this  court  to  be  found  in  73  Iowa,  399. 

Fouke  <&  Lyon^  for  appellants. 

Dtt  Bros.f  Powers  &  Lacy^  Oraham  &  Cady^  J.  C. 
LanguemUe  and  Hendersoriy  Hurd^  Daniels  &  Kiesely 
for  appellees. 
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RoTHBOOK,  J. — I.    It  is  not  necessary  to  recite  the 
facts  of  the  case.    They  are  fully  set  forth  in  the  first 
opinion  above  cited.    The  defendants  were  successf al  in 
the  action  in  the  court  below.    Upon  an  appeal,  the 
decree  was  modified  to  the  extent  of  declaring  the  mort- 
gage void  as  to  part  of  the  claims  secured  thereby,  and 
valid  as  to  the  remainder.    It  was  held  that  ^Hhe  money 
in  the  hands  of  Keine  and  his  agent  should  first  be 
applied  to  the  satisfaction  of  the  notes  mentioned  in  the 
mortages  which  bear  date  after  the  twentieth  of  October, 
1882,    *    *    *"    and  that  "the  residue  of  the  money, 
or  so  much  of  it  as  necessary,  will  be  applied  to  the  sat- 
isfaction of  the  plaintiff's  judgments  in  the  order  of 
the  garnishments."    No  decree   was  entered  in  this 
court.     When  the  cause  was  remanded,   plaintiffs  pre- 
pared a  decree  supposed  to  be  in  accord  with  the  opinion 
of  this  court.    The  defendants  prepared  a  decree  by 
which  they  claimed  interest  upon  the  amount  found  to 
be  in  the  hands  of  Keine  pending  the  litigation.    They 
also  filed  an  amended  claim  or  supplemental  answer  of 
Peter  Keine  for  allowance  for  services  and  expenses  of 
attorney's  fees  in  defending  the  suit  by  which  the  validity 
of  the  mortgages  was  tested.    These  items  amount  to 
about     thirty-seven     hundred     dollars.      The     court 
refused  to  entertain  the  supplemental  pleading,  and 
approved  the  decree  of  the  plaintiffs,   which  did  not 
allow  interest  on  the  amount  in  the   hands  of  Keine 
pending  the  litigation.    We  think  the  decree  is  correct. 
A  review  of  the  whole  record  in  the  case  satisfies  us  that 
there  is  no  equity  in  the  claim  of  the  defendant  Keine 
for  attorney's  fees  and  expenses  and  for  services.     He 
was  allowed  the  sum  of  $6,120.96  for  expenses,  and  we 
think  it  is  sufficient. 

II.  Interest  was  not  allowed  upon  the  amount 
which  it  was  found  Keine  was  entitled  to  hold  as  against 
the  plaintiffs.  We  think  this  was  correct.  As  the  cause 
was  finally  determined,  it  was  found  that  there  was  suf- 
ficient in  Keine' s  hands  at  the  commencement  of  the 
Vol.  76—28 
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suit  to  pay  Keine  his  legal  claim  in  full,  and  to  i>ay  all 
of  the  claims  of  the  plaintiffs.  He  took  his  chances  in 
the  litigation,  just  as  any  other  party  to  a  suit.  If,  at 
the  commencement  of  the  action,  he  had  paid  the  plain- 
tiffs'  claim,  that  would  have  been  an  end  of  the  litiga- 
tion. He  elected  to  defend  and  claim  the  money  under 
the  morl^ges.  He  ought  not  to  be  allowed  to  augment 
his  claim  pending  the  litigation.  It  is  true  he  was  a 
garnishee,  but  the  facts  in  the  case,  in  connection  with 
his  actual  interest  in  the  subject-matter  of  the  litigation, 
satisfy  us  that  there  is  no  merit  in  the  claim  for  interest 
upon  the  fund  which  was  in  his  hands,  and  which  it 
was  found  he  was  equitably  entitled  to.  It  is  to  be 
observed  that  the  opinion  in  this  court  provides  that  the 
money  shall  first  be  applied  ''to  the  satisfaction  of 
the  notes."  It  is  claimed  this  would  include  interest 
on  the  notes  pending  the  litigation.  Whatever  tech- 
nical meaning  may  be  applied  to  the  word  ' '  satisfaction, ' ' 
is  is  enough  to  say  that  it  was  not  intended  that  interest 
should  be  allowed  pending  the  suit.  The  decree 
approved  by  the  district  court  will  be 

Affiumed. 


Fretland  v.  Mack. 

Equity :  cancellation  of  kotb  and  mortgaob  :  fau  ttrb  of  consid- 
EKATION.  Plaintiff  and  H.  owed  a  judgpnent  which  was  a  Hen  on 
H.*s  land.  H.  conveyed  the  land  to  defendant,  who  agreed,  as  part 
of  the  consideration,  to  pay  this  judgment.  Defendant  did  pay  it, 
but  took  an  assignment  of  it  to  himself,  and  was  about  to  enforce 
it  by  execution  against  plaintiff,  when  plaintiff,  ignorant  of  the 
foregoing  facts,  in  order  to  save  his  property  from  ezecation,  made 
his  note  and  chattel  mortgage  to  defendant  for  the  amount  of  the 
judgment.  Held  that  a  court  of  equity  should  enter  a  decree  can- 
celling the  note  and  mortgage,  as  having  been  given  without  con- 
sideration, and  enjoining  defendant  from  attempting  to  transfer 
or  enforce  them« 
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Appeal  from  MitcheU  District  Court. — Hon.  G.   W. 

RuDDiOK,  Judge. 

Filed,  December  22,  1888. 

Action  to  cancel  certain  notes  and  a  mortga/^e 
securing  their  payment,  on  the  ground  that  the  debt 
for  which  the  securities  were  given  had  been  paid.  Upon 
a  trial  on  the  merits  the  district  court  dismissed 
plaintiff's  petition,  and  entered  a  decree  upon 
defendant's  cross-petition,  foreclosing  the  mortgage. 
Plaintiff  appeals. 

J.  H.  Sweney^  for  appellant 

J.  F.  Clyde  and  W.  L.  JEatoriy  for  appellee. 

Beck,  J. — I.  The  plaintiff  alleges  in  his  petition, 
among  other  things,  that  in  1877  he  became  surety  upon 
a  promissory  note  executed  by  Haugen  to  Hays  for 
money  borrowed.  In  the  same  year  a  judgment  was 
entered  ui>on  the  note  against  Haugen  and  plaintiff, 
which  became  a  lien  upon  land  owned  by  Haugen.  In 
1878  Haugen  conveyed  the  land,  in  consideration  of 
eighteen  hundred  dollars,  to  defendant,  which  was 
paid  by  defendant's  assuming  and  agreeing  to  pay  certain 
liens  on  the  land,  and,  among  them,  the  judgment 
against  plaintiff  and  Haugen,  above  referred  to, 
and  the  satisfaction  of  a  note  and  mortgage,  held  by 
defendant  against  Haugen.  In  addition  to  the  discharge 
of  these  liens,  defendant  agreed  to  pay  the  sum  of  one 
hundred  dollars  cash.  In  the  same  year  Haugen  left 
the  state.  The  next  year  defendant  paid  the  judgment 
to  Hays,  and  caused  it  to  be  assigned  to  himself.  In 
1886  defendant  caused  execution  to  be  issued  on  the 
judgment,  and  was  threatening  and  proceeding  to 
enforce  the  same  against  plaintiff's  property.  Plaintiff, 
having  no  knowledge  or  information  of  the  facts  just 
stated,  in  order  to  save  his  property  fro^m  execution, 
executed  a  note  and  chattel  mortgage  to  defendant  for 
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the  amount  of  the  judgment.  PI  aintiff,  alleging  that  it  is 
inequitable  for  defendant  to  enforce  the  note  and  chattel 
mortgage,  prays  that  a  decree  may  be  entered,  cancelling 
them,  as  well  as  enjoining  defendant  from  attempting 
to  transfer  or  enforce  them.  Defendant  denies  the 
allegations  of  the  petition.  Other  matters  pleaded  by 
both  parties  need  not  be  recited. 

II.  The  facts  pertaining  to  the  recovery  of  the 
original  judgment,  its  assignment  to  defendant,  his 
attempt  to  enforce  it,  and  the  execution  of  the  note  and 
chattel  mortgage  to  defendant,  are  not  disputed. 
Defendant's  counsel  insist  that  there  is  no  legal  evidence 
showing  that  plaintiff  was  a  surety  on  the  note  given  by 
Haugen  and  plaintiff  to  Hays.  We  need  not,  in  the 
view  we  take  of  the  case,  determine  this  question  of 
fact.  It  is  not  denied  that  plaintiff  was  a  party  to  the 
note  with  Haugen,  and  they  were  at  least  jointly  and 
severally  liable  thereon.  It  cann  ot  be  doubted  that,  if 
so  liable,  the  judgment  on  the  note  could  not  have  been 
enforced  against  plaintiff,  if  it  had  been  paid  by  Haugen 
as  claimed  by  them.  If  defendant  agreed  to  pay  the 
judgment  as  a  part  consideration  for  the  land,  plaintiff 
ought  not  in  equity  to  be  required  to  again  pay  the  debt, 
and  defendant's  efforts  to  compel  him  to  pay  are  fraud- 
ulent, and  he  will  be  enjoined  from  attempting 'to  collect 
the  note  and  chattel  mortgage,  and  they  will  be  cancelled. 
The  case  turns  upon  the  decision  of  the  question  of  fact 
suggested  by  this  statement.  Haugen  testifies  x)ositively 
that  the  payment  of  this  Hays  judgment  was  to  be  a 
part  of  the  consideration  for  the  land,  and  that  defend- 
ant agreed  to  pay  it.  This  evidence  is  direct,  and 
intelligently  given.  Defendant,  with  equal  positive- 
ness,  contradicts  Haugen ;  but  we  think  that  Haugen  is 
corroborated  to  some  extent  by  the  attorney  .of  Hays, 
who  testifies  to  conversations  had  with  defendant  in 
regard  to  the  transaction.  From  these  conversations 
the  witness  had  the  understanding  that  defendant  had 
agreed  to  pay  the  judgment.  Indeed,  the  inference  is 
authorized  to  be  drawn  from  this  testimony  that  defend- 
ant had  agreed  to  pay  this  judgment    He  admits  that 
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he  agreed  to  pay  other  liens ;  but  as  to  this  gives  the  poor 
excose  that  he  had  no  knowledge  of  the  existence  of 
the  judgment,  when  in  fact  it  had  been  rendered  for 
some  months.    He  knew  of  the  other  liens,  and  it  is 
strange  indeed  if  he  had  no  actual  notice  of  the  Hays 
judgment.    He  does  not  explain  why  he  agreed  to  pay 
other  liens,  and  did  not  undertake  to  pay  all  liens  on 
the    land.      Haugen    received   in    cash  one  hundred 
dollars  only.     The   farm   was  estimated  to  be  worth 
eighteen  hundred  dollars.     That  was  the  consideration 
to  be  paid  by  defendant  as  stated  in  the  deed.    Defend- 
ant does  not  explain  why  the  judgment  against  plaintiff 
was  Bot  to  be  satisfied  further  than  by  the  statement 
that  he  had  no  knowledge  of  its  existence,   which  we 
cannot  credit.    His  statements  are  to  the  effect  that  he 
paid  about  one  hundred  dollars  more  for  the  land  than 
the  consideration  expressed  in  the  deed.    That  at  least 
shows  his  want  of  accuracy  in  his  evidence.     We  reach 
the  conclusion  that  the  preponderance  of  the  evidence 
supports   plaintiff's  allegation  to  the  effect  that  the 
Hays    judgment  was  to  be  paid  by    defendant.     As 
between  the  parties,  the  note  and  chattel  mortgage  are 
without  consideration,  for  the  reason  that  they  were 
given  for  a  debt  which  had  been  paid.    Under  the  facts 
of  the  case  the  plaintiff  may  show  and  rely  upon  the 
failure  of  consideration  to  defeat  the  note  and  chattel 
mortgage.   The  judgment  of  the  district  court  is  reversed 
and  a  decree  will  be  entered,  at  plaintiff's  option,  in 
this  court,  granting  him  the  relief  prayed  for  in  his 
petition.    If  plaintiff  elects  to  have  the  cause  remanded 
for  judgment  in  the  court  below,  it  will  be  so  ordered. 

Bbvebssd. 
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, — =^       1.    Bailroads :  bight-of-way  damages  :  eyidbngb  of  coal  bembath. 

134    6661  On  an  appeal  from  an  assessment  of  damages  for  the  right  of  way 

for  a  railroad,  it  is  not  error  to  admit  evidence  tending  to  show 
that  the  land  in  question  contains  beds  of  coal,  where  the  jury  is 
instructed  that  the  mineral  wealth  beneath  the  surface  belongs  to 
the  owner  of  the  land,  and  should  be  considered  by  them  only  as 
it  affected  the  market  value  of  the  land  ;  the  rule  in  such  cases 
being  that  damages  are  not  to  be  estimated  upon  the  basis  of  the 
present  use  of  the  land  only,  but  that  the  value  of  the  property  for 
any  purpose  for  which  it  is  available  may  be  considered.  (See 
opinion  for  cases  cited.) 

2. :  :    BVIDBNOB  OF  DAMAGE  OXTTSIDB  BIGBT  OF  WAT.     In 

such  case,  it  is  error  to  admit  evidence  of  damages  done  to  the  land 
outside  of  the  right  of  way  appropriated.  The  proper  remedy  for 
such  damages  is  an  action  for  trespass.  (See  opinion  for  oases 
cited.) 

3.     : :  DIFFERENT  PORTIONS  OF  TRACT  ADAPTED  TO  DIFFERr 

ENT  USES.  In  such  case,  the  defendant  asked  the  court  to  instruct 
as  follows  :  *'  If  one  portion  of  this  land  in  question  was  adapted 
to  one  use,  and  another  portion  of  the  same  to  a  different  use,  and 
only  one  of  such  portions  is  covered  by  the  right  of  way  of  defend- 
ant, the  portion  not  so  crossed  cannot  be  taken  into  consideration 
in  determining  the  damages  done  to  the  land."  The  tract  in  ques- 
tion contained  about  forty-one  acres,  a  part  of  which  was  bottom 
land,  and  a  part  high  upland,  but  it  did  not  appear  that  any  divis- 
ion of  it  had  been  made  or  contemplated.  Held  that  the  instnio- 
tion  was  properly  refused.  {HaineB  v.  St,  Louis,  Des  M,  dt  N,  By, 
Co., 05  Iowa,  216,  diatinguiahed.) 

Appeal  from  Webster  District  Court. — Hon.  John  L. 

Stevens,  Judge. 

Filed,  Deoembeb  22,  1888. 

Plaintiff  appealed  from  the.  report  of  commis- 
sioners appointed  to  a{>praise  the  damages  caused  by 
the  appropriation  of  land  by  defendant  for  right-of-way 
purposes.    A  jury  trial  was  had  in  the  district  court, 


OCTOBER  TERM,  1888.  439 

Dond  V.  The  Ifaaon  City  A  Ffc.  D.  Ry.  Co. 

which  resulted  in  a  verdict  and  judgment  in  favor  of 
plaintiff  for  the  sum  of  one  thousand  dollars.  The 
defendant  appeals. 

A.  N.  Botsfordy  tor  appellant. 

Theo.  Sawleyy  for  appellee. 

Robinson,  J.— Plaintiff  is  the  owner  of  a  tract  of 
land  containing  about  forty-one  acres,  which  is  situated 
near  the  town  of  Lehigh.  Defendant  has  located  and  con- 
structed a  railway  across  a  portion  of  this  tract,  and  for 
that  purpose  appropriated  nearly  five  acres  for  its  right 
of  way.  The  question  involved  in  the  case  is  the  amount 
of  damages  to  which  plaintiff  is  entitled  by  reason  of 
such  appropriation. 

I.  Plaintiff  was  permitted  to  introduce  evidence 
which  tended  to  show  that  the  land  in  question  contains 

beds  of   coal.     This    was  objected  to  by 
riffht-Srmy    defendant,  and  its  admission  is  assigned  as 

Swd^  *th  ^^^^'  ^*  ^  insisted  by  appellant  that 
it  acquired  but  an  easement  in  the  land, 
without  any  right  to  coal  which  might  lie  below  its  sur- 
face ;  that  plaintiff's  right  to  mine  and  remove  the  coal 
was  not  in  any  manner  affected  by  the  easement,  and 
therefore  that  the  evidence  in  question  introduced  an 
element  of  value  which  should  not  have  been  considered 
by  the  jury.  We  do  not  think  this  position  is  well  taken. 
The  evidence  was  introduced  to  show  the  true  character 
of  the  land,  and  had  direct  relation  to  its  value  as  an 
entirety.  STo  attempt  was  made  to  show  the  separate 
value  of  the  coal  which  underlay  the  right  of  way.  The 
jury  were  instructed  that  the  mineral  beneath  the  surface 
belonged  to  the  owner  of  the  land,  and  that  it  could  be 
considered  by  them  only  so  far  as  it  affected  the  market 
value  of  the  land.  We  understand  the  well-estab- 
lished rule  in  proceedings  of  this  character  to  be  that 
the  recovery  of  the  property-owner  is  not  limited  to  the 
damages  which  he  would  sustain  if  the  property  were  to 
be  used  only  for  the  purposes  to  which  it  is  devoted 
when  such  proceedings  are  had,  but  that  the  value  of  the 
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property  for  any  purpose  for  which  it  is  available  may 
be  considered.  Boom  Co,  v.  Patterson^  98  U.  S.,  403  ; 
In  re  Furman  St.y  17  Wend.  669 ;  Ooodin  7>.  Canal  Co., 
18  Ohio  St.  169 ;  Young  v.  Harrison,  17  Gte.  30 ;  Stinson 
V.  Railway  Co.,  27  Minn.  284,  6  N.  W.  Rep.  786  ; 
Montana  Ry.  Co.  v.  Warren,  (Montana)  12  Pac.  Rep.  642; 
LiUle  Rock  Junction  Ry.  Co.  v.  Woodruff,  ( Ark.)  6  S. 
W.  Rep.  792  ;  State  v.  Moore,  12  Cal.  71.  If  the  property 
in  question  had  value  as  coal  land,  it  was  proper  to  show 
that  fact.  But  it  is  said  that  there  was  no  evidence  that 
the  coal  would  be  affected  by  the  building  of  the  road. 
If  that  be  tr ae,  then,  under  the  charge  of  the  court,  no 
prejudice  could  have  resulted  to  defendant  from  the 
evidence  in  controversy. 

II.    The  right  of  way  appropriated  by  defendant 
was  one  hundred  feet  in  width.    Plaintiff  was  permitted 

to  show  that  his  land  outside  the  right  of 

^enoTof  way  was  entered  upon  by  defendant,  and 
side  right  of  soil  removed  in  connection  with  the  con- 
struction  of  the  railway.  In  one  place  the 
soil  was  removed  outside  the  right  of  way  to  a  depth  of 
four  feet,  and  for  a  width,  including  the  right  of 
way,  of  two  hundred  and  twenty-one  feet.  In  ruling 
upon  this  evidence  the  court  remarked  that  it  ^'  must 
be  taken  into  consideration  in  estimating  the  differ- 
ence in  value  before  and  after  the  building  of  the 
road."  We  think  this  was  erroneous.  The  proceed- 
ings were  brought  to  ascertain  the  damage  caused  to 
plaintiff  by  the  taking  of  a  right  of  way  one  hundred 
feet  wide  for  railway  purposes.  The  damages  which 
can  be  considered  in  such  a  proceeding  are  those 
which  will  result  from  &  proper  use  of  the  land  appro- 
priated in  the  construction  and  operation  of  the  railway. 
Miller  V.  KeoJcuk  &  Des  M.  Ry.  Co.,  63  Iowa,  685.  Dam- 
ages which  result  from  an  improi)er  construction  of  the 
road  canncft  be  considered  in  such  proceeding.  King  v. 
laioa  Midland  Ry.  Co.,  34  Iowa,  468.*  If  a  railway  com- 
pany, in  consti*ucting  its  road,  goes  upon  land  outside 
its  right  of  way,  and  removes  therefrom  earth  or  other 
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property  belonging  to  another,  it  is  a  mere  trespasser, 
and  is  liable  as  saoh.  See  WaUemeyer  v.  Wis.y  I.  &  N. 
Ry.  Co.,  71  Iowa,  628. 

It  is  claimed  that  the  error  in  question  was  cured 
by  the  instructions,  but  we  do  not  find  this  to  be  the 
case.    It  is  true,  the  jury  were  told  that  it  was  the 
intention  of  the  law  to  give  the  land-owners  the  value 
of  the  land  actually  taken,  and  in  addition  thereto  the 
depreciation  in  value  of  his  adjoining  land  by  reason  of 
the  right  of  way,  irrespective  of  benefits.    w&Jso  that 
the  railroad  company  acquired  by  proceedings  of  this 
nature  the  right  to  a  strip  of  land  one  hundred  feet  in 
width  to  locate,  build  and  operate  therein  its  road,  and 
that  ''such  right  extends  no  further  than  the  right  of 
location,  construction  and  convenient  use  of  its  railway, 
and  to  take  and  remove  and  use  any  earth,  stone, 
timber,  etc.,  on  or  from  the  land  so  taken,  which  may 
be  necessary  for  the  purpose."     But  the  evident  intent 
of  the  paragraph  in  which  the  portion  of  the  charge 
jast  quoted  appears,  was  to  explain  the  nature  of  the 
right  acquired  by  the  defendant ;  and  the  fact  that  it 
was  a  surface  right  only,  and  that  it  did  not  extend  to 
mineral  deposits  below  the  surface  was  made  especially 
prominent.    The  jury  were  also  charged  that  it  was 
their  sole  duty  ^^to  ascertain  and  assess  the  damages 
suiMained  by  the  plaintiff  by  reason  of  the  location  and 
construction  of"  the  railway  of  defendant  across  the 
land  in  controversy.    Also  that  in  determining  these 
damages  they  should  first  ascertain  the  fair  market 
value  of  the  premises  before  the  location  and  construc- 
tion of  the  road,  and  the  like  value  after  its  location 
and  construction,^  disregarding  benefits.     The  evidence 
as  to  the  amount  of  damages  fixed  it  as  the  difference 
between  the  value  of  the  4and  before  the  building  of  the 
road  and  after  it  was  built.    That  difference  necessarily 
included  the  damage  caused  by  the  removal  of  the  soil 
from  that  portion  of  the  land  outside  the  right  of  way. 
The  jury  were  not,   in  terms,   told  to  disregard  the 
damage  last  named,  while  some  portions  of  the  charge 
require  them  to  allow  for  it. .  The  theory  of  the  court 
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below  seemed  to  be  that  plaintiff  was  entitled  to  recover 
in  this  proceeding  all  damages  which  resulted  from  the 
building  of  the  road,  whether  the  operations  of  the 
defendant  were  confined  to  the  right  of  way  or  not. 
As  already  stated,  we  do  not  unders  tand  this  to  be  the 
rule.  It  is  usual  for  railway  companies  to  secure  their 
right  of  way  in  advance  of  the  building  of  their  road, 
and  the  law  contemplates  that  this  shall  be  done.  The 
law  fixes  the  amount  of  land  which  may  be  appropriated 
without  the  consent  of  the  owner,  and  the  railway 
company  cannot  rightfully  use  more.  There  would  be  no 
authority  for  assessing  damages  for  an  anticipated  tres- 
pass before  the  construction  of  the  road,  and  the  damages 
contemplated  by  the  law  are  the  same  whether  assessed 
before  or  after  the  road  is  built,  excepting  that  in  the 
latter  case  interest  may  be  allowed.  Daniels  i.  CMcdgOy 
L  &  N.  Ry.  Co.^  41  Iowa,  62.  The  rule  for  estimating 
the  damages  adopted  by  this  court  is  ^^  to  ascertain  the 
fair  merchantable  value  of  the  premises  over  which  the 
road  passes,  and  the  like  value  of  the  same  premises  in 
their  condition  after  the  right  of  way  is  taken,  leaving 
out  of  view  all  the  time  any  benefits  resulting  from  the 
improvement."  Fleming  v.  Chicago^  D.  A  M.  Ry.  Co.^ 
34  Iowa,  357.  Or,  as  stated  in  Henry  ^.  Dubuque  A  P. 
Ry.  Co. J  2  Iowa,  309,  it  "is  to  determine  the  fair 
marketable  value  of  the  premises  before  the  right  is  set 
apart,  and  then  again  after,  and  the  difference  will  be 
the  true  measure  of  damages,"  to  which  must  be  added 
the  modification  that  benefits  must  be  disregarded, 
required  by  the  constitution  of  1867.  The  safer  and 
better  rule  is  to  confine  the  damages  recoverable  in  pro- 
ceedings of  this  kind  to  those  which  naturally  result 
from  the  taking  and  rightful  use  of  the  right  of 
way  and  the  proper  construction  of  the  road,  and  to 
permit  the  land- owner  to  recover  other  damages  to 
which  he  is  entitled  in  an  action  brought  therefor.  It 
is  in  harmony  with  the  law,  as  heretofore  construed  by 
this  court,  and  will  secure  greater  simplicity  and  cer- 
tainty in  proceeding  of  this  character. 
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m.    It  api)6aT8  that  a  portion  of  the  tract  in  ques- 
tion is  bottom-land,  near  the  river,  and  that  a  portion  is 

J  _. .       high  upland.    The  court  refused  to  give  an 

tt^i^^Sn^  instruction  asked  by  defendant,  as  follows : 
^*jdto^  **  You  are  instructed  that  if  one  portion  of 
this  land  in  question  was  adapted  to  one 
nse,  and  another  portion  of  the  same  to  a  different  use, 
and  only  one  of  such  portions  is  covered  by  the  right  of 
way  of  defendant,  the  portion  not  so  crossed  cannot  be 
taken  into  consideration  in  determining  the  damages 
done  to  the  land."  We  think  this  instruction  was 
rightly  refused.  It  does  not  appear  that  any  division 
of  the  land  has  been  contemplated  by  plaintiff,  nor  that 
such  a  division  is  necessary.  The  1  and  has  been  treated 
as  an  entirety,  and,  while  different  portions  might  be 
devoted  with  greatest  advantage  to  different  purposes, 
yet  that  has  not  been  done,  and  plaintiff  was  entitled  to 
have  the  entire  tract  considered  in  the  assessment  of 
damages.  The  facts  in  this  case  are  materially  different 
from  those  involved  in  the*  case  of  Haines  t).  St.  Louis^ 
Des  M.  &  N.  Ry.  Co.,  65  Iowa,  216.  For  the  error 
specified  the  judgment  of  the  district  court  is 

Revxbsed. 


Peavey  v.  Peavey. 

I.  Divoroex  aditltbrt  and  inhuman  tbsatmbnt:  nisuvnoiBNT 
l7n>BN0B.  Action  for  a  diToroe  on  the  glands  of  adultery  and 
inhmnan treatment.  The  evidence  is  considered  (see  opinion), 
and,  while  it  shows  that  defendant  was  not  altogether  discreet  in 
her  associations  with  her  brother-in-law,  it  also  shows  that  plaintiff 
cohabited  with  her  long  after  many  of  these  indiscretions  had  been 
oommittedy  and  they  are  hdd  not  sufficient  to  establish  the  charge 
of  adultery.  And  as  to  the  charge  of  inhuman  treatment,  while  it 
appears  that  defendant  applied  to  plaintiff  opprobrious  names,  and 
threw  a  frying-pan  at  him,  and  threw  a  dish-cloth  in  his  face,  she 
did  these  things  under  proTocation  from  him,  and  it  is  held  that 
this  charge  was  not  established. 
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2. :    ALLOW ANC3B  TO   WIFE  FOB   APPEAL  :  APPEAL  NOT  TAEXN  : 

ALLOWANCE  SET  ASIDE.  In  thiB  0886  the  Wife,  who  was  the  defend- 
ant, but  who  also  sought  a  divorce  in  a  cross-petition,  had  an 
allowance  made  her  for  the  purposes  of  an  appeal  from  the  judg- 
ment denying  her  a  divorce.  But  it  appears  that  no  appeal  was 
ever  perfected,  because  she  failed  to  serve  notice  of  an  appeal  on 
the  clerk  below, — ^though  such  notice  was  served  on  one  of  plain- 
tiff's attorneys, — ^and  she  has  not  appeared  in  this  court.  Held 
that  her  appeal  must  be  regarded  as  abandoned,  and  that  the 
allowance  should  be  set  aside. 

Appeal  from  Mitchell  Circuit   and    District  Courts. 

Hon.  John  B.  Cleland,  Judge. 

Filed,  December  22, 1888. 

Plaintiff  seeks  a  divorce  from  defendant,  on  the 
grounds  of  adultery  and  cruel  and  inhuman  treatment. 
Defendant  denied  the  grounds  alleged,  and  asked  a 
divorce  from  plaintiff  on  the  ground  of  cruel  and 
inhuman  treatment.  The  circuit  court  found  that 
neither  party  was  entitled  to  the  relief  demanded,  and 
rendered  judgment  accordingly.  The  defendant  caused 
a  notice  of  appeal  to  be  served  on  one  of  the  attorneys 
for  plaintiff  on  the  thirtieth  day  of  December,  1886,  but 
it  is  not  shown  to  have  been  served  on  the  clerk.  On 
the  same  day  defendant  filed  a  motion  for  an  allowance 
to  enable  her  to  perfect  her  api)eal.  This  was  sustained 
on  the  twenty-fourth  day  of  January,  1887,  by  the 
district  court,  and  the  plaintiff  was  ordered  to  pay  to 
defendant  the  sum  of  one  hundred  dollars  within  thirty 
days,  for  the  purpose  of  perfecting  her  appeal.  Plaintiff 
appeals  from  the  order  and  judgment. 

/.  M.  Moody  and  M.  M.  Brotoney  for  appellant. 

No  appearance  for  appellee. 

Robinson,  J. — Plaintiff  and  defendant  were  married 
on  the  twenty-fourth  day  of  January,  1884^  after  a 
brief  acquaintance.  Each  had  been  married  before. 
Plaintiff  was  over  fifty  years  of  age,  and  had  several 
children,  four  of  whom  made  their  home  with  him. 
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Defendant  was  over  thirty  years  of  age,  and  had 
children,  but  none  of  them  lived  with  her.  The  parties 
lived  together  from  the  time  they  were  married  until 
the  latter  part  of  June,  1885,  v^hen  they  separated. 

I.    The  evidence  shows  that  the  defendant  caused 
plaintiff    much    trouble,    and    that     they    quarreled 
1.  divobce:       frequently.    The  conduct  of  the  wife  was 
tataSi*'*^   indiscreet,  and<even  indecent,  at  times,  and 
SSS^ni     ^®'  language  was  frequently  vulgar,  and 
eTidenoe.       ^y^^  obscsne.      Plaintiff  charges  that  she 
was  guilty  of  adultery  with  her  brother-in-law,  Robert 
Smith,  after  the  marriage.     One  of  these  occasions  was 
on  or  about  the  thirtieth  day  of  March,  1884.    Plaintiff 
insists  that  he  found  her  in  bed  with  Smith  at  that  time. 
It  appears  that  Smith  was  sick,  and  confined  to  his  bed. 
Plaintiff  and  defendant  went  to  his  house  to  assist  in 
taking  care  of  him,  and  remained  all  night.    It  was 
agreed  that  defendant  should  sit  up  during  the  first 
part  of  the  night,  and  that  she  should  then  call  the 
plaintiff.    During  the  latter  part  of  the  night  plaintiff, 
not  having   been   called,    awoke,    and  went  into  the 
adjoining  room,  where  Smith  was  lying,  and  says  he 
found  his  vnfe,  partially  undressed,  in  bed  with  Smith. 
She  admits  that  she  had  removed  a  portion  of  her 
underclothing,  but  states  that  she  was  not  lying  in  the 
bed,  but  partially  on  it,  with  her  feet  in  a  chair  by  the 
bedside ;  that  Smith  was  asleep,  and  that  she  had  been 
thus  lying  but  a  few  minutes;  also  that  her  sister, 
Smith's  wife,   was  in  the  room  at  the  time.     She  is 
corroborated  in  part  by  Mrs.  Smith.    But,  even  if  plain- 
tiff be  correct  as  to  the  i)osition  in  which  he  found  his 
wife,  we  are  satisfied  that  Smith's  condition  was  such  as 
to  preclude  sexual  intercourse.      The  evidence  as  to 
other  acts  of  the  defendant  is  conflicting,  and  fails  to 
show  adultery.    It  appears  that  on  the  eighteenth  day 
of  June,  1886,  the  parties  hereto  called  on  a  justice  of 
the  peace,  and  made  statements  as  to  the  fact,  and 
agreed    to    live  together  as  husband  and  wife.    The 
defendant   confessed   that   she   had   been    guilty    of 
improper  conduct^   and  promised  to  do  better  in  the 
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future.  The  parties  then  lived  together  as  husband  and 
wife  for  a  few  days,  when  the  final  separation  was 
effected.  It  is  not  claimed  that  she  was  guilty  of 
adultery  during  this  time.  While  the  parties  were 
cohabiting,  the  wife  made  frequent  visits  to  Smith's 
house,  and  sometimes  walked  and  rode  with  Smith. 
After  she  left  plaintiff  she  made  her  home  with  him, 
and  these  are  the  matters^  of  which  plaintiff  chiefly 
.  complains.  But  something  more  than  this  is  necessary 
to  show  adultery.  It  was  natural,  and  not  improper, 
that  defendant  should  desire  to  visit  her  sister 
frequently,  and  that  she  should  be  somewhat  more  free 
with  Smith  than  with  a  man  to  whom  she  was  not 
related.  In  her  intercourse  with  him  she  may  have 
overstepped  the  bounds  of  propriety.  But  the  plaintiff 
knew  of  all  these  matters  long  before  the  final  separa- 
tion, and  while  he  and  his  wife  were  cohabiting.  It  is 
true  he  says  that  she  repeatedly  promised  to  reform,  but 
we  are  constrained  to  believe  that  he  attaches  more 
importance  to  the  acts  of  which  he  complains  now  than 
he  did  when  they  occurred. 

II.  It  is  shown  that  defendant  applied  to  plaintiff 
at  different  times  opprobrious  epithets,  and  that  on  one 
occasion  she  threw  a  frying-pan  at  him,  and  threw  a 
dish-cloth  in  his  face.  But  it  appears  that  this  was 
caused  by  his  calling  her  offensive  names,  and,  while 
her  response  was  not  justifiable,  it  was  neither  unnatural 
nor  unprovoked.  Defendant  is  charged  with  attempt- 
ing to  poison  the  plaintiff  and  his  family  by  mingling 
bluing  and  saltpetre  with  their  food.  The  evidence  as 
to  these  alleged  attempts  is  far  from  being  satisfactory. 
We  are  inclined  to  think  that  the  use  of  these  articles 
was  accidental.  On  the  whole,  we  conclude  that 
defendant's  treatment  is  not  shown  to  be  such  as  to 
endanger  the  life  of  plaintiff.  It  is  true  that  her 
conduct  was  reprehensible  in  many  respects,  but  it  is 
what  plaintiff  might  reasonably  have  anticipated  had 
he  taken  the  precaution  to  become  reasonably  well 
acquainted  with  her  before  marriage. 
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lU.     Appellant  complains  of  the  allowance  of  one 
hnndred  dollars  made  by  the  district  conrt  to  enable 

defendant    to    perfect    her    appeal.      The 

anoetowite    reoord  shows  that  she  had  received  previous 

for  ftppov  I 

appeafnot'     allowances.  and  that  the  one  in  question 

taken :  allow-  '  ^ 

anojBset         was   made   to   enable   her   to  perfect  her 

aside.  * 

appeal,  and  for  no  other  purpose.  The 
record  fails  to  show  that  she  ever  took  an  appeal ;  the 
service  of  notice  on  the  attorney  alone  not  being  suffi- 
cient for  that  purpose.  Ind.  Dist.  of  Sheldon  v. 
Apperley  antCy  p.  238.  She  has  made  no  appearance  in 
this  court  for  any  purpose.  We  must  therefore  con- 
clude that  her  appeal  is  abandoned,  and  that  her 
allowance  was  sufficient  before  the  one  in  question  was 
made.  It  is  therefore  set  aside.  The  judgment  of  the 
court  below  is 

Affirmed. 


,  76    4471 
103    167 
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Peterson  &  Freund  v.  Rone  ct  cl.  \'i}^_m 

Fraudulent  Oonveyanoe :  motheb  to  son  :  bvu>bncb.  A  mother 
who  was  indebted  to  plaintiffs,  and  who  was  being  pressed  for  pay- 
ment, conveyed  her  real  estate  to  her  son,  who  was  a  young  man 
making  his  home  with  her,  and  who  knew  of  her  circnmstanoes, 
and  that,  after  the  conveyance,  she  had  no  property  left  out 
of  which  plaintiffs  could  realize  their  claim.  Hdd  that  a  pre- 
sumption of  fraud  arose  which  he  was  bound  to  overcome  ( ElweXl 
V.  Walker,  63  Iowa,  266) ;  and  that  his  own  evidence,  in  which  he 
was  unable  to  tell  with  any  certainty  where  he  got  the  money  to 
pay  for  the  land,  or  when  the  several  payments  were  made  and 
how  much  they  were,  was  insufficient  to  overcome  the  presump- 
tion. 

Appeal  from  Cedar  District  Court. —13.0^.  J.  H. 

Preston,  Judge. 

Piled,  December  22,  1888. 
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Action  in  chancery  by  a  creditor's  bid  to  snbject 
certain  lands  to  judgments  against  one  of  the  defendants. 
Plaintiffs '  petition  was  dismissed,  and  they  appeal. 

W.  O.  W.  Oeiger  and  H.  0.  Carry  for  appellants. 

Wolf  &  Harley^  for  appellees. 

Beck,  J. — The  plaintiffs  recovered  judgments  against 
defendant  Mrs.  Rone  which,  in  the  aggregate,  with  costs, 
amounted  to  about  six  hundred  dollars.  After  the  notes 
were  given  upon  which  the  judgments  were  rendered, 
she  conveyed  two  hundred  acres  of  land  to  her  son,  her 
co-defendant,  for  an  alleged  consideration  of  one  thou- 
sand dollars.  She  owned  an  undivided  interest  in  the 
land,  which  was  worth  more  than  two  thousand  dollars. 
The  deed  to  her  son  was  undoubtedly  made  to  defeat  her 
creditors.  The  son  knew  of  the  existence  of  the  indebt- 
edness, and  that,  after  the  conveyance  of  the  land  to 
him,  his  mother  did  not  hold  property  from  which  plain- 
tiffs' claims  could  be  made.  The  evidence  is  neither  clear 
nor  satisfactory  as  to  the  time  and  amounts  of  payments 
made  by  the  son  for  the  land.  He  is,  in  his  own  testi- 
mony, indefinite  and  uncertain,  when  he  ought  to  have 
had  direct  and  clear  knowledge  upon  these  things.  He 
is  a  young  man,  making  his  home  with  his  mother,  and 
he^fails  to  account  for  the  sources  from  which  he 
obtained  the  money  paid  to  his  mother.  As  he  had. 
knowledge  of  his  mother's  indebtedness  to  plaintiffs, 
and  that  they  were  urging  payment  thereof,  a  presump- 
tion of  fraud  arises  which  he  is  bound  to  rei)el.  ElweU 
n.  Walker^  63  Iowa,  266.  But  he  has  introduced  no 
evidence  to  that  effect.  Indeed,  the  evidence  in  his 
behalf  supports  the  presumption  of  fraud.  In  view  of 
these  conclusions,  and  others  tending  in  the  same  direc- 
tion, we  think  the  district  court  erred  in  dismissing 
plaintiffs'  petition.  A  decree  will  be  entered  in  this 
court,  or,  at  plaintiffs'  option,  in  the  court  below, 
granting  the  relief  prayed  for  in  their  petition. 

Bevebsed. 
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Mitchell  v.  Joyce. 

Attaohmenti  xatteb  ihpboperlt  pleaded  as  oountbb-claim  : 
OBJxonoN  too  latb:  qbnbral  and  spbcial  vebdiotb.  In  an 
action  by  attachment  defendant  set  up  a  counter-claim  on  the 
attachment  bond  for  the  alleged  wrongful  suing  out  of  the 
attachment,  and  in  another  division  he  set  up,  also  by  way  of 
oounter^laimi  a  cauae  of  action  based  on  a  breach  of  an  agree- 
ment. No  demurrer  was  filed,  or  other  objection  made,  to  this 
division  of  the  answer.  The  jury  specially  found  that  the  attach- 
ment was  not  wrongfully  sued  out ;  also,  that  a  certain  sum  was 
due  plaintiff  from  the  defendant  at  the  b^g^inning  of  the  suit ;  also, 
that  a  certain  greater  sum  was  due  defendant  as  actual  damages ; 
and  there  was  a  general  verdict  for  defendant.    Held-- 

YoL.  76—29  (449) 
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(1)  That,  although  the  division  of  the  answer  setting  up  the 
breach  of  the  contract  was  not  properly  pleadable  as  a 
counter-claim,  yet,  since  it  showed  a  liability,  and  was  not 
objected  to  before  it  was  submitted  to  the  jury  and  a  verdict 
rendered  in  defendant  *8  favor  thereon,  it  was  then  too  late 
to  ask  that  it  be  disregarded,  and  that  a  judgment  be  ren- 
dered on  the  special  finding  in  favor  of  plaintiff,  notwith- 
standing the  general  verdict. 

(2)  That,  in  the  absence  of  theT  evidence,  this  court  will  presume 
that  the  general  verdict  for  defendant  was  based  upon  the 
finding  in  his  favor  on  the  division  improperly  pleaded  as  a 
counter-claim,  since  it  would  be  in  conflict  with  the  special 
findings  on  the  counter-claim  based  on  the  wrongful  suin^ 
out  of  the  attachment. 

Appeal  from  Marion  District  Court. — Hok.   A.   W. 

Wilkinson,  Judge. 

Filed,  October  15,  1887 

Action  in  attachment.  The  defendant  pleaded  a 
counter-claim.  There  wsis  a  trial  to  a  jury,  and  verdict 
and  judgment  were  rendered  for  the  defendant.  The 
plaintiff  appeals. 

Stone  &  Oamhle  and  C.  H.  HoMnson^  for  appellant. 

L.  Kinkead  and  T.  J.  Anderson^  for  appellee. 

Adams,  C.  J. — The  counter-claim  was  based  in  part 
upon  the  allegation  that  the  writ  of  attachment  was 
wrongfully  sued  out,  and  in  part  upon  another  matter. 
The  jury  found  specially  that  the  writ  was  not  wrong- 
fully sued  out,  and  the  plaintiff  insists  that  the  general 
verdict  should  have  been  for  him.  He  moved  the  coui*t 
below  to  render  judgment  in  his  favor  for  the  amount 
due  him  regardless  of  the  counter-claim,  which  amount, 
according  to  the  finding  of  the  jury,  was  1389.25,  and 
interest.  The  court  overruled  the  motion,  and  he 
assigns  the  action  of  the  court  in  that  respect  as  error. 

The  verdict  in  the  defendant's  favor  was  r^adered 
upon  the  theory  that  the  plaintiff  had  become  Cable  to 
the   defendant   for   property    seized   in   the   sum    of 
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$1,068.07.     The  plainti£P  insists  that^  unless  the  writ 

was  wrongf  ally  sued  oat,  there  was  no  snch  liability  as 

oonld  be  made  the  sabject  of  a  connter-claim,  because 

the  liability,  if  any,  accrued  after  the  commencement  of 

the  action.    To  this  the  defendant  replies  that,  whether 

the  liability  could  be  properly  set  up  as  a  counter-claim 

or  not^  he  did  set  it  up  in  his  answer,  and  that  the  same 

was  not  demurred  to,  and  that  the  case  was  tried  upon  the 

issue  thus  tendered,  and  that  the  plaintiff  cannot  now  be 

allowed  to  ask  for  judgment  on  the  special  verdict,  as  if 

there  had  been  no  such  issue.    The  case  then  appears 

to  be  this:     A  matter  is  pleaded  as  a  counter-claim 

which  shows  a  liability,  but  not  a  liability  which  can 

properly  be  set  up  in  that  way.    No  demurrer,  however, 

is  interposed,  and  the  case  goes  to  the  jury  upon  the 

counter-claim,  and  the  same  is  allowed.    Can  the  court, 

on  motion,  disregard  this  allowance,  and  treat  the  case 

the  same  as  if  such  counter-claim  had  not  been  pleaded  ? 

We  think  not. 

If  the  facts  pleaded  in  the  counter-claim  had  been 
of  such  kind  that  the  defendant  could  not  recover  on 
the  same  in  any  form,  it  may  be  that  the  plaintiff's 
motion  might  be  treated  as  a  motion  in  arrest  of  the  gen- 
eral judgment,  under  section  2650  of  the  Code.  But 
such  is  not  this  case. 

The  plaintiff  calls  our  attention  to  the  fact  that  he 
objected  to  evidence  of  the  alleged  liability,  on  the 
ground  that  it  was  incompetent  and  immaterial.  But 
no  exception  was  reserved  to  the  overruling  of  the  objec- 
tion, and  no  assignment  of  error  is  based  thereon.  The 
general  verdict  having  been  rendered  under  the  issues  as 
made  and  tried,  we  cannot  say  that  the  court  erred  in 
refusing  to  set  it  aside  on  the  ground  that  what  was  set 
up  as  a  counter-claim  was  available  to  the  defendant 
only  as  an  independent  cause  of  action. 

Affirmed. 
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Opinion  on  rehearing. 

Piled,  January  15,  1889. 

Granger,  J. — Counsel  for  appellant,  in  their  argu- 
ment on  petition  for  rehearing,  urge  that  the  former 
opinion  *' utterly  and  absolutely  fails  to  even  mention 
the  real    and  most  salient  point"  presented  in  their 
assignment  of  errors.     The  argument  then  presents  the 
following  as  the  point  which  failed  to  receive  attention, 
and  as  the  one  on  which  they  most  rely.     It  is  the  only 
point   argued  on  the  present  hearing.     It  is    ^^that, 
under  the  special  findings  of  the  jury,   the  defendant, 
Joyce,  is  not  entitled  to  any  damages  by  reason  of  the 
alleged  wrongful  suing  out  of  the  attachment."     The 
testimony  is  not  all  in  the  abstract,  and  it  is  conceded 
in   argument  that  with  the  testimony  this  court  has 
nothing  to  do.    A  new  trial  is  not  asked.    The  case,  as 
we  understand  it,  presents  only  the  question  of  whether, 
under  the  state  of  the  record,  the  special  findings  of  the 
jury  entitle  the  plaintiff,  as  a  matter  of  law,  to  a  judg- 
ment, notwithstanding  the  general  verdict.    The  general 
verdict  was  for  the  defendant  for  $637.22.    The  follow- 
ing special  findings  were  returned  by  the  jury:     *'Do 
you  find  there  was  a  sum  due  the  plaintiff  at  the  com- 
mencement of  this  suit,  and,  if  so,  how  much  i    A.  Yes; 
$339.25.    Did  the  plaintiff  have  reasonable  grounds  to 
believe  the  defendant  was  about  to  dispose  of  his  prop- 
erty with  intent  to  defraud  his  creditors  at  the  time  he 
sued  out  the  writ  of  attachment  herein  ?    A.   Yes.     Did 
the  plaintiff  have  reasonable  grounds  to  believe,  at  the 
time  he  sued  out  the  writ  of  attachment  herein,  that 
the  defendant  had  disposed  of  his  property,  in  whole  or 
in  part,  with  intent  to  defraud  his  creditors  ?    A.     Yes. 
Was  the  writ  of  attachment  in  this  case  wrongfully  sued 
out  by  the  plaintiff  f    A.    No.   How  much,  if  anything, 
do  you  allow  the  defendant  as  actual  damages  t     A. 
$1,068.07."     There  are  some  twenty  other  findings,  but 
they  refer  to  the  subject  of  exemplary  damages^   or  to 
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ihe  items  which,  make  np  the  amounts  found  for  the 
respective  parties,  and  are  not  essential  to  the  question 
before  us. 

Code,  section  2809,  is  as  follows:  "When  the 
special  finding  of  facts  is  inconsistent  with  the  general 
Terdict,  the  former  controls  the  latter,  and  the  court 
may  give  judgment  accordingly."  The  special  findings 
of  the  jury  cannot  prevail  over  the  general  verdict 
nnless  it  affirmatively  appears  that  they  are  inconsistent 
therewith.  Met  shim  v.  Ins.  Co.y  34  Iowa,  87.  Is 
the  general  verdict  in  this  case  inconsistent  with  the 
finding  of  facts  ? 

This  leads  us  to  examine  the  issues  with  regard  to 
which  the  findings  were  made.    In  the  thirteenth  and 
fourteenth  divisions  of  the  answer  the  defendant  seeks  to 
recover   by   way    of   counter-claim.      The    fourteenth 
division  contains  the  usual  allegations  for  recovery  on 
an  attachment  bond ;  setting  out  the  bond,  the  condi- 
tions, and  the  breach  thereof.     The  groands  upon  which 
the  attachment  was  sought  are  (1)  that  the  defendant 
was  about  to  dispose  of  his  property  with  intent  to 
defraud  his  creditors  ;  (2)  that  the  defendant  had  dis- 
posed of  his  proi)erty,  in  whole  or  in  part,  with  intent 
to  defraud  his  creditors.      Special  findings  were  sub- 
mitted with  reference  to  each  of  these  grounds,  and  the 
answers  were  both  favorable  to  the  plaintiff.     The  jury 
also  found  that  the  attachment  was  not  wrongfully  sued 
out.     So  far,  then,  as  the  fourteenth  division  of  the 
answer  is  concerned,  the  findings  are  inconsistent  with 
the  genera]  verdict,  and,  unless  it  has  at  least  a  pre- 
sumptive  support   in    the  thirteenth  division  of  the 
answer,    it  must  yield   to  the  special  verdict.      The 
thirteenth  divisioli  of  the  answer  comes  to  us  unques- 
tioned as  to  sufficiency,  and  we  must  so  regard  it.    In 
argument   it  is   characterized   as   a  duplicate  of  the 
fourteenth  division.    Not  so.     The  fourteenth  division 
bases  a  right  of  recovery  on  the  bond,  with  the  usual 
averments  as  to  a  wrongful  suing  out  of  an  attachment. 
The  thirteenth  division  states  substantially  that  plain- 
tiff and  defendant  made  an  oral  agreement  whereby 
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plaintiff  agreed    to  sell  defendant  provisions  for  his 
family,  feed  for  his  stock,  and  assist  him  in  procuring 
farming  implements  during  the  farming  season  of  1882, 
as  the  same  might  be  needed  by  him  ;  that  defendant, 
relying  thereon,  planted  a  crop,  and  began  the  cultiva- 
tion thereof ;  that  in  July,  1882,  the  plaintiff  violated 
his  agreement,  and  failed  and  refused  to  further  furnish 
supplies ;  and  in  further  breach  of  his  Agreement,  with 
the  intent  to  oppress  and  wrong  the  defendant,  and  to 
hinder  him  in  the  further  cultivation  of  his  crop,  brought 
this  action,   and  caused  the  attachment  to  be  issued 
thereunder,  and  caused  the  same  to  be  levied  upon  all 
of  the  defendant's  property,  including  the  yoUng  crop, 
and  his  proi)erty  exempt  from  execution,  and  under 
pretense  of  said  writ  trespassed  on  his  crop,  and  injured 
and  destroyed  a  part  thereof,  and  prevented  the  defend- 
ant from  gathering  and  marketing  the  same.    It  hardly 
needs  argument  to  show  that  the  two  are  not  duplicates. 
It  is  true  that  in  each  is  the  allegation  that  the  attachment 
was  wrongfully  sued  out,  but  not  for  the  same  reasons. 
In  the  fourteenth  division  the  alleged  wrongful  suing 
oat  is  based  upon  the  fact  that  the  plaintiff  had  not 
reasonable  grounds  for  believing  that  the  defendant  had 
disposed  of  his  property  with  intent  to  defraud,  etc. ;  in 
the  thirteenth  division  it  is  based  on  the  alleged  breach 
of  the  agreement.     We  think  the  jury  must  have  based 
their  general  verdict  on  this  division  of  the  answer.     It 
is  true  the  division  seeks,  in  part,  to  recover  for  the  same 
injuries  set  out  in  the  fourteenth  division,  but  on  differ- 
ent grounds.    It  will  be  observed  that  a  part  of  the 
damage  sought  in  the  thirteenth  division  is  not  for 
property  taken  by  the  attachment,  but  for  injury  to  his 
property  by  the  plaintiff  under  pretense  of  the  attach- 
ment, i.  e.y  the  attachment  was  merely  used  as  a  mask 
or  cover  for  doing  the  wrong.    The  detail  findings  of 
the  jury  show  that  the  aggregate  amount  found  for 
defendant  is  based  on  the  value  of  horses,   wagon,  har- 
ness, crops,  etc.,  but  they  afford  no  information  as  to 
which  part  of  the  answer  the  defendant  recovers  on,  if 
we  except  the  findings  that  the  attachment  was  not 
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WTongf ally  saed  ont.  Witbont  the  testimony  before  ns 
we  cannot  see  that  there  were  no  facts  upon  which  the 
jury  might  find  for  the  defendant  under  the  allegations 
of  the  thirteenth  division  of  the  answer.  At  least  it 
does  not  affirmatively  appear  that  the  speoial  findings 
are  not  consistent  therewith,  and  we  still  adhere  to  the 
conclnsion  that  the  judgment  should  be 

Affirmed. 


finds  to  be  nntrue  are  not  prejudicial. 

9.  Beidevin :  plbabino  :  ownsbshd*  of  DKrmn>A]9T.  In  an  action 
of  replevin,  where  there  was  a  judgment  for  defendant,  held  that 
the  judgment  could  not  be  assailed  in  this  court  on  the  ground  that 
tte  defendant  did  not  in  terms  allege  that  he  was  the  owner  of  the 
pnfortyf  when  no  objection  on  tbat  ground  was  raised  to  the 
answer  in  the  trial  court,  and  it  was  very  plain  from  aU  the  plead- 
ings that  defendant  claimed  to  own  the  property. 

3L      :  OOUliTSB-OLAIM:  BBOOVBRT  OF  BBPLBVIKD  PBOFBSTT  AND 

DAMAOES.  Section  3226  of  the  Code,  proTlding  that  no  counter- 
claim shall  be  allowe<^  in  an  action  of  replevin,  was  not  meant  to 
prwent  the  defendant  from  setting  up  the  value  of  the  property 
and  the  damages  suffered  by  him  on  account  of  its  detention  under 
the  writ,  and  recovering  the  property,  or  its  value,  and  damages 
for  its  wrongful  detention ;  for  the  statute  specially  provides  that 
he  may  do  this.    (  See  sections  of  Code  cited  in  opinion.) 

Appedl    from    Diekinson    District      Oowrt.  —  How. 

GeobgbH.  Garb,  Judge. 

Filed,  January  16,  1889. 

AoTiOH  to  recover  tlie  possession  of  a  mule.  A  bond 
was  filed  by  plaintiflE,  and  a  writ  of  replevin  was  issued, 
and  served  by  taking  and  returning  the  mule  to  plain- 
tiff. The  cause  was  tried  to  a  jury,  and  a  verdict  and 
judgment  rendered  for  defendant.    The  plaintiff  appeals. 
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1.    Instruotilons :  ebbob  citbbd  bt  vsRDicr.    Errors  in  instructions      ,?«  4fi6| 
relating  whoUy  to  a  theory  of  the  case  which  the  jury  specially  ~ ' 


466  SUPREME  COURT  OF  IOWA, 

Molntire  t.  Eastman. 


ParJcer  &  Richardson^  for  appellant. 

Hughes  &  Chamberlain^  for  appellee. 

Robinson,  J. — ^Plaintiff  leased  to  one  Sutton  a  farm 
in  Clay  county  for  the  term  of  one  year,  commencing  on 
the  first  day  of  April,  1886.  By  the  terms  of  the  lease 
Sutton  was  to  deliver  to  plaintiff,  on  the  farm,  as  rental, 
one-half  of  all  the  oats,  and  one-third  of  all  the  com, 
which  should  be  raised,  and  one-third  of  all  the  hay 
which  should  be  cut  thereon.  On  the  tenth  day  of 
April,  1886,  plaintiff  and  Sutton  made  a  supplemental 
agreement,  by  the  terms  of  which  plaintiff  was  to  have 
one-half  of  all  the  grain  raised  on  the  farm  during  the 
term  of  the  lease,  ''in  consideration  of  the  use  of  one 
mule  and  harness."  Under  this  agreement  the  mule  in 
controversy  was  delivered  to  Sutton.  During  the  fol- 
lowing summer  plaintiff  made  some  arrangement  with 
Sutton  for  the  sale  to  him  of  this  mule  for  a  quantity  of 
hay  to  be  made  by  Sutton,  and  delivered  to  plaintiff. 
Sutton  made  some  hay,  which  he  left  on  the  farm.  In 
September  he  sold  the  mule  to  one  Nicholson,  and  soon 
after  absconded.  Nicholson  traded  the  mule  to  defend- 
ant, who  now  claims  to  own  it,  and  to  be  entitled  to  its 
use.  Plaintiff  contends  that  by  virtue  of  his  agreement 
with  Sutton  there  was  to  be  no  change  in  the  title  to  the 
mule  until  the  hay  required  by  the  terms  of  the  agree- 
ment had  been  made  and  delivered ;  that  the  hay  was  not 
made  and  delivered  as  agreed ;  and  therefore  that  the 
ownership  of  the  mule  was  not  changed,  but  remained 
in  plaintiff.  Defendant  contends  that  there  was  an 
absolute  sale  by  plaintiff  to  Sutton,  but,  if  there  was 
not,  that  the  agreement  was  of  such  a  nature  as  to  be 
in  effect  a  conditional  sale ;  that  Sutton  held  possession 
by  virtue  thereof ;  and  that  defendant  acquired  title  to 
the  mule  as  an  innocent  purchaser  for  value. 

I.    Appellant  discusses  at  some  length  numerous 

questions  which  are  based  solely  upon  the  theory  that 

1.  iNSTBuo-        ^^^  ^^  ^  Sutton  was  a  conditional  one. 

cSSdby'evi-    We  do  uot  find  it  necessary  to  determine 

deaoe.  them.     The  charge  of  the  court  upon  that 
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theory  was  as  favorable  to  plaintiff  as  he  could  ask  it  to 
be.  The  jury  found  specially  that  the  sale  by  plaintiff 
to  Sntton  was  without  condition,  and  absolute.  Hence, 
if  the  court  erred  in  its  rulings  in  regard  to  matters 
which  were  material  only  upon  the  theory  that  the  sale 
was  conditional,  no  prejudice  could  have  resulted 
therefrom  to  plaintiff. 

II.  Appellant  insists  that  the  pleadings  do  not  put 
in  issue  the  alleged  ownership  of  defendant  It  is  true 
2  jtMrLMwtm :      *^**  owucrship  by  defendant  is  not  averred 

Sl;;!^^^  of  i^  terms,  but  the  petition  shows  that  he  was 
defendant,  jj^  possessiou  of  the  mule  when  the  action 
was  commenced,  and  that  he  detained  it  for  the  reason 
that  he  claimed  to  have  purchased  it.  The  answer 
denieis  the  alleged  ownership  and  right  of  possession  of 
plaintiff,  ^^ admits"  that  defendant  owns  the  mule, 
alleges  that  defendant  was  unlawfully  deprived  of  it  by 
plaintiff,  and  that  he  has  sustained  damage  by  reason 
thereof,  and  demands  judgment  for  the  return  of  the 
male,  and  for  damages  which  resulted  from  its  deten- 
tion. The  nature  and  extent  of  the  claim  of  defendant 
were  plainly  indicated,  and,  in  the  absence  of  any  attack 
of  the  answer  on  the  grounds  now  urged,  we  think  it 
was  sufficient. 

III.  Appellant  insists  that  the  special  finding  and 
general  verdict  are  not  supported  by  the  evidence. 
Plaintiff  alone  testified  as  to  the  terms  of  the  agreement 
of  sale  to  Sutton,  and  all  his  statements  are  not  entirely 
in  harmony  with  each  other.  He  stated  to  different  wit- 
nesses that  he  had  sold  the  mule  to  Sutton  without 
mentioning  any  condition.  Sutton  made  and  left  on  the 
place  about  fifty  tons  of  hay  in  the  stack,  and  some  that 
was  good  in  the  field.  As  we  understand  the  record, 
plaintiff  took  possession  of  nearly  or  quite  all  of  this 
hay,  and  used  it  for  his  own  puri)oses.  While  the  evi- 
dence as  to  the  sale  is  not  entirely  satisfactory,  yet  we 
think  that  it  is  sufficient  to  sustain  the  finding  and  ver- 
dict. 

rV.    Defendant,  in  an  amendment  to  his  answer,  * 
alleged  the  value  of  the  mule  to  be  one  hundred  and 
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8. :  oounter^  twenty-five  dollars,  and  that  he  had  been 

S^^iry  of  damaged  by  its  wrongful  detention  by 
DroSrt1?Bnd  plaintiff  in  the  sum  of  fifty  dollars.  Judg- 
dama«e9.  ment  foF  the  return  of  the  mule  and  for 
damages  was  demanded.  Plaintiff  moved  to  strike  this 
amendment  from  the  files  on  the  ground  that  the  mattei*s 
therein  alleged  were  immaterial  and  irrelevant,  and  for 
the  further  reason  that  they  constituted  a  counter-claim, 
and  no  counter-claim^is  allowable  under  our  statute.  The 
motion  was  overruled,  and  thereupon  plaintiff  filed  a 
reply  to  the  amendment.  He  now  insists  that  the  court 
erred  in  overruling  the  motion.  Without  determining 
whether  or  not  the  right  of  plaintiff  to  question  this 
ruling  was  waived  by  the  filing  of  the  reply,  we  would 
say  that,  in  our  opinion,  the  ruling  was  correct  Sec- 
tion 3226  of  the  Code  provides  that  no  counter-claim 
shall  be  allowed  in  an  action  of  replevin.  But  is  is  evi- 
dent that  it  is  not  the  purpose  of  that  section  to  prevent 
the  recovery,  by  any  party. to  the  action,  of  the  proi)erty 
to  which  he  is  entitled,  and  damages  for  its  detention. 
It  is  the  policy  of  the  law  to  settle  the  matter  of  title 
when  it  is  involved,  and  the  right  of  possession,  and 
questions  which  arise  therefrom,  so  far  as  it  may  be 
done,  in  one  action.  Section  8228  of  the  Code  provides 
that  a  third  person  who  claims  an  interest  in  the  prop- 
erty in  dispute  may  intervene,  or  be  made  a  party 
defendant,  or  be  substituted  by  the  proper  mode,  for 
one  who  has  no  interest  in  the  litigation.  Sections  8229 
and  3242  provide  that  a  judgment  for  money  against  the 
plaintiff  shall  be  against  the  sureties  on  the  bond,  and 
this  has  been  held  to  authorize  a  judgment  against  the 
sureties  upon  the  disposition  of  the  case,  without  requir- 
ing them  to  be  brought  into  court  by  formal  proceedings. 
Hershler  t).  Reynolds^  22  Iowa,  154.  Section  8238 
requires  the  assessment  of  the  value  of  the  property,  and 
also  damages  for  its  taking  or  detention,  where  a  judg- 
ment for  the -recovery  or  return  of  the  proi)erty  is 
authorized.  Section  3239  requires  that  the  judgment 
determine  which  party  is  entitled  to  the  possession 
of  the  property,   and  his  right  therein,  and  that  it 
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award  damages  for  the  illegal  detention  of  the  property 
to  the  imrson  entitled  thereto.  The  relief  asked  by 
defendant  was  certainly  authorized  by  this  section. 
Cook  V.  BamUtony  67  Iowa,  395. 

y.  other  questions  are  discussed  by  counsel,  but, 
as  they  do  not  relate  to  matters  of  general  interest,  it  is 
sufficient  to  say  that  we  have  examined  them  carefully, 
bat  find  no  error  prejudicial  to  plaintiff.  The  judgment 
of  the  district  court  is  Affibmsb. 


Shane  v.  McNeill  et  al.  *J?^ 

76    459 

1.    Dower:   release  of  to  husband  during  life:  invaliditt  :    '^  "*^ 
EATmcATiON  :  ESTOPPEL.     Plaintiff  and  her  husband,  before  the    J^  ^^ 

death  of  the  latter,  executed  conveyances  to  each  other  for  the 

purpose  of  making  a  division  between  them  of  the  real  estate  jfiag  103 
owned  by  the  hosband,  and  to  cut  off  plaintiff's  dower  interest  in 
the  same.  The  portion  of  the  land  falling  to  the  husband  under 
this  attempted  division  he  conveyed  to  the  defendants'  grantor, — 
plaintiff  not  relinquishing  her  right  of  dower  by  Joining  in  the 
deed.  She  now  seeks,  by  an  action  in  partition,  to  recover  her  one* 
third  interest  in  said  land.    Held— 

(1)  That  the  deeds  between  her  and  her  husband  were  void, 
under  section  2208  of  the  Code.  (Compare  Linton  v.  Crosby, 
54  Iowa»  478,  and  In  re  Lennon,  68  Iowa,  760.) 

(2)  That  no  exclusive  occupancy  or  claim  of  exclusive  owner- 
ship of  the  portion  of  the  lands  conveyed  to  her  could  have 
the  effect  to  ratify  the  transaction  ;  because,  first,  the  whole 
transaction  must  stand  or  fall  together,  and  she  could  not 
ratify  the  deed  conveying  land  to  her,  since  she  was  not  the 
party  purporting  to  be  bound  thereby ;  and,  second,  because 
the  transaction  was  against  the  provision  and  policy  of  the 
law, 

(3)  That,  sinoe  defendants  claim  under  a  deed  of  the  husband, 
no  acts  or  claims  of  ownership  on  plaintiff 's  part,  made  after 
his  death,  and  consequently  after  his  deed,  could  have  been 

I  relied  upon  by  defendants  or  their  grantor,  as  an  estoppel  of 
plaintiff  to  assert  her  dower  ;  and  that  no  act  done  by  her 
before  his  death,  and  while  her  right  was  only  inchoate, 
could  have  that  effect. 

(4)  That,  since  defendants  claim  title  in  fee  under  plaintiff 's 
husband,  they  cannot  be  heard  to  say  that  plaintiff  must  fail 
because  she  has  not  shown  that  her  husband  had  title  to  the 
land. 
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2.  Courts:  rules  of  practice:  power  to  make.  Chapter  134, 
Laws  of  1886,  empowering  the  judges  of  the  state  in  oonvention  to 
adopt  rules  of  practice  to  prevail  in  all  the  districts  of  the  state, 
does  not  abrogate  the  common-law  power  of  the  district  court  of 
a  particular  district  to  make  a  rule  upon  a  point  not  covered  by 
the  rules  adopted  bjjthe  judges  in  convention ;  nor  does  it  abrogate 
a  rule,  in  existence  in  a  particular  district  when  the  act  was  passed, 
on  a  point  not  covered  by  the  rules  adopted  by  the  convention  of 
judges.  Accordingly,  held  that  a  rule  in  a  certain  district,  requir- 
ing the  clerk  to  tax  a  certain  sum  as  costs  against  the  losing  par^ 
to  a  demurrer,  was  not  abrogated  by  said  act,  the  judges  in  con- 
vention having  failed  to  make  any  rule  on  that  point ;  and  the  fact 
that  the  number  of  the  district  wbs  changed  by  the  statute,  the 
counties  in  it,  however,  remaining  the  same  as  before,  makes  no 
difference. 

Appeal  from  Delaware  District  Court. — Hon.  D.  J. 

Lenehan,  Judge. 

Filed,  January  15,  1889. 

Action  for  partition.  There  was  a  decree  confirm- 
ing in  plaintiff  the  interest  she  claims  in  the  lands. 
Defendants  appeal. 

-K  O.  Perkins  and  Tor  an  &  Arnold^  for  appellants. 

Herrick  <6  Doxsee  and  Powers  &  Lacy^  for  appellee. 

Beok,  J. — I.  The  petition  alleges  that  plaintiff  is 
the  widow  of  Robert  Shane,  who  in  his  life-time,  and 
while  plaintiff  was  his  wife,  was  seized  of  certain  lands, 
which  he  afterwards  conveyed  to  defendant's  grantor. 
Plaintiff  did  not  relinquish  her  dower  interest  in  the 
land  by  joining  in  the  deed.  She  seeks  in  this  action  to 
have  her  dower  in  the  land  assigned  and  set  apart  to 
her.  The  answer  of  defendants,  as  defense  to  the  action, 
sets  up  these  facts :  Prior  to  the  execution  of  the  deed 
by  plaintiff's  husband  to  defendants'  grantors  under 
which  they  claim,  he  and  plaintiff  made  an  ^^  exchange" 
or  division  of  their  interests  in  the  lands  of  the  husband  ; 
he  conveying  to  her  certain  lands  described  in  the  i)eti- 
tion,   and  she  relinquishing  to  him  all  her  interests  in 
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other  lauds.  The  plaintiff,  it  is  alleged,  has,  since  the 
execution  of  the  deed  to  her  by  her  husband,  claimed  to 
be  the  owner  of  the  lands  therein"^  described,  and,  as  the 
execntrix  of  the  estate  of  her  hnsband,  has  recognized 
the  validity  and  sufficiency  of  the  deed  to  her.  She  was 
in  possession  of  the  lands  at  the  death  of  her  husband, 
and  has  continued  in  possession  thereof,  and  has  failed 
to  charge  herself  as  executrix  with  the  rents  and  profits 
of  the  lands  conveyed  to  her,  and  these  lands  were  not 
included  in  the  lands  listed  and  reported  by  her  as  of 
the  property  of  the  estate.  A  demurrer  to  the  answer 
basing  the  defense  upon  the  deed  to  her  executed  by  her 
hnsband,  and  the  facts  alleged  as  to  her  occupancy  of 
the  land,  and  failure  to  report  its  rents  and  profits,  and 
the  lands  deeded  to  her,  as  of  the  assets  of  the  estate, 
was  sustained. 

IL    In  our  opinion,  the  facts  pleaded  present  no 
defense  to  plaintiff's  action.    The  conveyances  between 

the  plaintiff  and  her  husband,  intended  to 
'  learn  of*  to      cut  off  the  interest  of  the  parties  in  specified 

hnsbctnd  dnr»  .  *-  x- 

n^oation :  between  them  of  the  property  owned  by  the 
husband,  are  void,  and  convey  no  title  or 
interest  to  the  parties.  Code,  sec.  2203 ;  Linton  v. 
Orosbpj  54  Iowa,  478 ;  In  re  Lennon,  68  Iowa,  760. 
Defendant,  while  admitting  this  rule,  insists  that  it  does 
not  apply  to  and  control  the  case,  for  reasons  we  shall 
now  proceed  briefly  to  consider. 

III.  It  is  first  insisted  that  plaintiff  ratified  the 
transaction  by  recognizing  the  division  of  the  property 
of  her  husband  as  it  was  done  by  the  deeds  between  him 
and  her,  and  by  holding  possession  of  the  land  ;  thus 
sleeting  to  take  under  the  deeds.  This  ratification,  it  is ' 
insisted,  made  valid  the  deed  executed  by  the  husband 
to  plaintiff.  If  4;his  be  so,  the  ratification  must  have 
been  of  the  deed  by  the  husband  to  plaintiff.  It  was 
iroid  under  the  statute  and  decisions  above  quoted.  It 
is  contended  that  this  invalidity  is  removed  by  the  acts 
3f  plaintiff,  which  amount  to  a  ratification  of  the  trans- 
iction.     Of  course,   if  the  alleged  ratification  did  not 
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remove  the  invalidity  of  the  deed,  it  continues  invalid ; 
and,  if  it  is  now  to  be  regarded  as  valid,  it  is  because  it 
is  made  so  by  the  ratiiication.  We  think,  theiefore, 
that  counsel  claim  that  plaintiff 's  acts  ratified  her  hus- 
band's deed.  Of  course,  this  ratification  is  legarded  as 
extending  to  the  conveyance  executed  by  her.  But  we 
need  not  make  inquiry  upon  this  point.  It  cannot  be 
doubted  that  plaintiff 's  deed  is  valid  or  invalid  as  her 
husband' s  conveyance  may  be  held  to  be.  The  different 
acts  and  deeds  done  and  executed  in  the  transaction 
must  stand  or  fall  together.  Now,  it  cannot  be  held  that 
it  was  competent  for  plaintiff  to  ratify,  by  her  indi- 
vidual acts,  the  deed  of  her  husband.  She  is  able  to 
ratify  her  own  act,  but  there  is  neither  reason  nor  prin- 
ciple which  authorizes  the  conclusion  that  she  may  ratify 
her  husband's  act.  She  may  probably  ratify  her  own 
act,  so  that  it  would  become  binding  upon  her,  but  she 
cannot  ratify  the  act  of  her  husband*  There  is  no  case 
in  the  law  where  a  contract  is  made  valid  and  binding 
by  the  ratification  of  parties  other  than  the  one  to  be 
bound  thereby.  The  ratification  is  in  etSeot  the  making 
of  a  contract.  It  is  plain  that  the  same  i)erson  who 
makes  the  contract  must  ratify  it  The  ratification  set 
up  in  this  case  was  made  by  plaintiff  ;  the  deed  ratified 
was  the  contract  of  the  husband.  It  is  not  claimed  that 
it  was  ratified  by  him. 

For  another  reason  we  think  it  cannot  be  held  that 
the  acts  and  conduct  of  plaintiff  operated  as  a  ratifica- 
tion. Under  the  statute  and  decisions  just  cited,  it  was 
not  competent  for  the  parties  to  make  an  arrangement 
of  the  character  attempted.  Their  agreement  and  deeds 
made  pursuant  thereto  are  forbidden  by  the  law.  They 
are  in  conflict  with  the  policy  of  the  state  as  disclosed 
by  the  statute  and  decisions  just  cited.  Now,  it  cannot 
be  claimed  that  the  parties  may  disregard  the  policy  of 
the  state,  and  violate  its  laws,  by  ratifying  acts  which  the 
law  forbids.  It  cannot  be  insisted  that  their  acts  and 
conduct  will  nullify  the  prohibitions  of  the  law,  and 
require  us  to  hold  their  deeds  valid,  when  these  deeds 
are  declared  by  the  law  to  be  of  no  validity.    It  will  be 
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remarked  that  this  view  does  not  consider  the  rights  of 
parties  other  than  the  plaintiff  and  the  husband  and 
their  representatives.  No  question  of  estoppel  is  here 
considered.  It  will  arise  hereafter.  The  cases  of  ratifi- 
cation of  a  contract  of  a  minor  after  he  reaches  his 
majority,  and  of  a  married  woman  after  coverture  is 
removed,  referred  to  by  counsel  for  defendants,  do  not 
serve  to  sustain  counsel's  position,  or  illustrate  the  prin- 
ciples of  law  applicable  to  this  case.  The  disability  in 
each  of  these  cases  is  provided  for  by  the  law  for  the 
protection  of  the  persons  under  disability.  That  protec- 
tion may  be  waived  after  majority  is  reached  or  coverture 
is  removed.  In  the  case  before  tis  the  disability  is  of  a 
person  other  than  the  gne  whose  acts  it  is  claimed  waive 
the  disability.  Other  differences  could  be  pointed  out. 
lY.  Defendants  insist  that  the  acts  and  conduct  of 
plaintiff,  before  stated,  operate  as  an  estoppel,  forbid- 
ding plaintiff  to  deny  the  validity  of  the  title  conveyed 
by  her  husband  to  the  grantors  of  the  defendants.  We 
cannot  discover  elements  of  estoppel  in  this  case.  It  is 
Qot  alleged,  shown  or  claimed  that  the  defendants  or 
their  grantors  purchased  the  land  relying  upon  the  acts 
3f  plaintiff  as  confirming  to  them  a  title  or  equity  in 
the  deed.  Indeed,  there  could  have  been  no  such 
reliance  on  the  part  of  these  persons.  It  will  be  remem- 
3ered  that  the  claim  of  estoppel  is  based  upon  acts  and 
conduct  which  in  effect  recognize  the  validity  of  the 
insband's  deed ;  and  it  is  plain  that  this  recognition, 
o  constitute  due  estoppel,  must  have  been  made  after 
he  plaintiff  could  have  ratified  the  transaction.  It 
nu«t  have  been  after  her  inchoate  dower  interest  became 
ictual  and  fixed  by  the  death  of  the  husband.  It 
lannot  be  claimed  that  any  act  done  before  the  husband's 
leath  would  operate  as  an  estoppel.  Any  such  claim 
(Tould  be  as  unreasonable  as  the  claim  that  a  minor  may 
atif y  his  contracts  during  his  minority,  or  a  miurried 
roman  may  ratify  her  contracts  while  her  coverture 
ictnally  exists.  It  follows  from  these  arguments  that 
)laintiff  is  not  estopped  to  set  up  her  claim  of  dower  in 
he  land  in  question. 
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y.  We  have  considered  the  foregoing  questions 
upon  the  facts  as  presented  in  the  pleadings  and  evi- 
dence found  in  the  record.  It  is  not  necessary  to  pass 
upon  the  position  of  plaintiff's  counsel  to  the  effect 
that  the  question  of  estoppel  cannot  be  considered  on 
the  appeal,  for  the  reason  that  the  defendant  failed  to 
take  exceptions  to  the  rulings  upon  the  demurrer.  As 
the  questions  are  considered  and  decided  for  plaintiff, 
she  cannot  complain  of  our  consideration  of  them  upon 
the  record  before  us. 

y  I.  Plaintiff '  s  husband  acquired  title  to  the  land  as 
an  heir.  Defendants  now  insist  that  plaintiff  cannot 
recover,  under  the  evidence  in  the  record,  for  the  reason 
that  she  fails  to  show  that  her  husband  acquired  such 
interest  in  the  land  as  entitled  her  to  dower.  But  the 
defendants  claim  under  plaintiff's  husband,  who  con- 
veyed to  their  grantor  an  absolute  title  to  the  land. 
Plaintiff  and  defendants  trace  their  title  to  a  common 
source.  Defendants  cannot,  after  setting  up  i^  their 
pleadings  title  derived  from  plaintiff's  husband,  now 
insist  that  they  derive  title  under  him,  but  plaintiff  must 
fail,  for  the  reason  that  she  does  not  show  she  had  the 
title.  Defendants  must  be  regarded  as  admitting  in  this 
action  that  they  held  the  title. 

yil.    The  clerk  taxed  thirty  dollars  against  defend- 
ants as  costs  on   demurrers  to   answers    which   were 
2.  ooTJBTsrruiei  decided  against  defendants  at  the  January 
^w2to°*'    and  February  term,  1887.     The  costs  were 
™*^®-  taxed  at  the  June  term.     There  was  no  rule 

of  court  authorizing  the  taxation  of  such  costs  adopted 
by  the  judges  in  their  convention  authorized  by  chapter 
134,  Acts  Twenty-first  General  Assembly.  It  appears 
that  there  was  such  a  rule  prevailing  in  the  district 
court  in  which  this  case  was  tried  before  the  enactment 
of  the  statute  just  mentioned.  But  that  statute, 
reorganizing  the  judicial  districts  of  the  state,  and 
providing  for  the  election  of  additional  judges,  does  not 
change  the  district.  The  county  wherein  this  cause  was 
tried  was  put  into  a  district  designated  by  a  number 
different  from  the  designation  under  the  old  statute.    It 
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was  thus  pot  in  a  new  district,  though  the  counties  of 
the  district  were  the  same  as  those  before  constituting 
the  district  of  a  different  number.  We  are  of  the 
opinion  that  the  old  rules  of  the  district  in  which  the 
case  was  tried,  adopted  before  the  enactment  of  the 
statute  just  mentioned,  and  which  had  not  been  repealed 
by  express  legislative  enactment,  nor  by  an  order  of  the 
oourt,  continue  of  force.  The  district  wherein  the  loile 
in  question  prevailed  remained  the  same  after  the  enact- 
ment of  the  statute  in  question,  though  designated  by  a 
different  number.  Unless  the  rule  was  superseded  by 
chapter  134,  Acts  Twenty-first  Oeneral  Assembly,  it 
remained  in  force.  Section  11  of  this  act  empowers  the 
judges  of  the  state  in  convention  to  adopt  rul^s  of 
practice  to  prevail  in  all  the  districts  of  the  state.  But 
no  general  rules  of  practice,  and  none  applicable  to  the 
subject  of  the  taxation  of  costs  upon  demurrer,  were 
adopted.  Section  11,  chapter  184,  Acts  Twenty-first 
General  Assembly,  authorizes  the  convention  of  judges 
to  adopt  uniform  rules  of  practice  to  prevail  throughout 
the  whole  state.  Of  course,  if  this  authority  should  be 
exercised,  all  rules  adopted  by  the  judges  of  the  respec- 
lave  districts  would  be  superseded.  But,  if  it  be  not 
ix^rcised,  the  rules  adopted  by  the  courts  pursuant  to 
inherent  common-law  authority,  or  authority  conferred 
>y  sthtute,  would  be  of  force.  The  express  language  of 
chapter  134,  Acts  Twenty-first  General  Assembly,  does 
lot  abrogate  the  common-law  authority  of  the  courts  in 
his  regard,  nor  repeal  Code,  section  180,  confemng  such 
luthority  upon  the  judges  of  the  respective  districts  to 
»e  exercised  by  their  united  action  ;  nor  does  this  statute 
►y  implication  repeal  the  law  existing  before  its  enact- 
aent ;  nor  can  it  be  held  that  the  mere  conferring  of 
>ower  upon  all  the  judges  of  the  state  to  adopt  rules  in 
onvention,  though  not  exercised,  abrogates  all  power 
t  the  courts  before  existing  to  make  rules.  The  exist- 
nce  of  rules  of  practice  are  necessary  for  the  right 
dministration  of  the  law.  It  cannot  be  presumed  that 
he  general  assembly  intended  to  take  the  power  to 
Vol.  76—30 
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adopt  them  away  from  the  separate  courts  in  case  tiiat 
power  was  not  exercised  by  the  convention  of  judges  under 
chapter  184,  Acts  Twenty-first  General  Assembly,  in 
view  of  the  facts  that  the  statute  confers  the  power  upon 
the  convention  of  judges  to  adopt  rul^  of  practice,  bat 
contains  no  mandatory  language  requiring  the  power  to 
be  exercised.  If  the  contrary  view  prevails,  the  courts 
are  without  rules  of  practice,  as  the  judges  in  conven- 
tion have  failed  to  exercise  the  power  conferred  upon 
them,  and  adopted  no  rules  of  practice  applicable^  in 
the  taxing  of  costs  upon  demurrers.  We  can  adopt  no 
interpretation  of  the  statute,  and  exercise  no  presump- 
tion, which  will  lead  to  this  result.  We  think  the 
district  court  was  authorized  to  tax  the  costs  complained 
of,  and  the  record  presents  no  ground  upon  which  we 
can  interfere  with  its  action  in  that  regard.  We  need 
not  pass  UI)o^  plaintiff's  objection  to  the  oonsideroAwn 
of  the  question  of  costs,  on  the  ground  that  no  ettor 
was  assigned  by  defendant  upon  the  district  courts 8 
order  for  the  taxation  of  the  costs  in  question.  Aa  oar 
decision  is  favorable  to  plaintiff,  she  cannot  comphun  ef 
our  consideration  of  the  question. 

We  have  disposed  of  all  points  which  demand  oom- 
sideration,  and  reach  the  conclusion  that  the  decnee  of 
the  district  court,  in  every  particular^  ought  to  be 

Affiskbd^ 
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Swing  v.  Buokneb  et  al. 


1.    Tnut  :  DSKD  OV  :  nCTERVBlONO  DEED  :  DKUVBRT  :  AOCEPTAHCB  OV 

TRUST.  B.«  with  the  evident  design  of  settling  the  income  of  his 
property  on  his  wife,  conveyed  it  to  R.,  and  on  the  same  day  R. 
conveyed  it  to  defendant  in  trust  for  B/s  wife,  and  at  a  later  date 
defendant  indorsed  on  the  latter  deed  his  acceptance  of  tl^  trust. 
The-deeds  were  not  recorded  at  the  time,  hut  were  found  among 
B.'8  papers  at  the  time  of  his  death,  and  were  filed  for  record  by 
his  administrator.  Held  that  the  manual  delivery  of  the  deed  of 
trust  to  the  trustee  was  not  essential  to  the  passing  of  the  title  ; 
because  the  aooeptanoe  of  the  duties  imposed  by  the  instrument 
necessarily  included  the  acceptance  of  the  title  conveyed  by  it. 
And  tbe  act  of  B.  In  procuring  the  execution  of  the  aoo^tance 
neoeesarily  implied  that  everjrthing  essential  to  the  vesting  ol  the 
title  in  the  trustee  had  been  d6ne  ;  that  is,  that  there  had  been  a 
ddivery  of  the  deed  from  B.  to  R.,  who  conveyed  to  the  trusteee ; 
and  such  delivery  will  be  presumed. 


Sstatas  of  Decedents:    convetancb  of  interest  in  :  what 

IMCLUDSD :  OONTINOBNT  INTEREST  :    MISTAKB  :    EVIDENCE.     B.   OOn* 

veyed  certain  property  to  a  trustee  for  the  use  and  benefit  of  his 
wife,  with  a  provision  that  the  trustee  should  convey  the  same,  or 
any  portion  thereof,  to  such  person  as  she  might  direct,  but  that 
in  case  of  her  death  before  any  disposition  of  the  property  ' 
lie  ahoold  convey  it  to  her  heirs.  Afterwards  B.  died,  and  while  his 
widow  was  still  living,  one  of  his  sons  conveyed  all  his  interest 
in  his  father's  estate.  Held  that  the  son  had  no  vested  interest  in 
the  property  h^  in  trust  for  his  mother,  and  that  his  contingent 
interest  in  it  could  not  be  regarded  as  included  in  the  conveyance 
made  by  him ;  nor  could  it  beheld,  except  upon  clear  and  satisfao- 
tory  evidence  (  which  was  not  produced  in  this  case ),  that  it  was 
intended  to  be  included  in  the  conveyance,  but  was  omitted  by 
mistake.  Consequently,  the  interest  in  that  property  which 
descended  to  him  upon  the  death  of  his  mother  did  not  inure  to 
his  grantee^  but  was  subject  to  sale  on  execution  against  him* 
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8.  Trusts:  deed  of  and  acceptancb:  adysrsb  possbssion  by 
g&antob:  statute  of  umitations.  Where  one  conveyed  prop- 
erty  in  truBt  for  the  use  of  his  wife,  and  secured  an  acceptance  of 
the  trust  hy  the  trustee,  but  the  latter  did  not  enter  upon  his  duties  as 
such  for  some  years,  and  meantime  the  grantor  made  another  deed 
of  trust  to  secure  the  payment lof  money,  and  in  all  other  respects 
continued  to  treat  the  property  as  his  own,  but  died  before  the  Ihpee 
of  ten  years  after  he  had  secured  the  acceptance  of  the  trust,  and 
upon  his  death  the  trustee  took  possession  and  entered  upon  his 
duties,  held  that  these  acts  of  tlie  grantor  did  not  have  the  effect  to 
give  him  title  by  adverse  possession  as  against  the  trustee,  because 
such  possession  was  not  continued  for  ten  years  after  the  accept- 
ance of  the  trust,  and  before  the  end  of  that  time  the  trustee  took 
possession,  with  the  concurrence  of  the  administrator,  and  asserted 
.  his  rights  under  the  deed  to  him. 

Appeal  from   Des   Moines   District  Court.  —  EtoN. 

Charles  H.  Phelps,  Jadge. 

Filed,  January  16,  1889. 

This  is  an  action  in  eqaity  for  the  partition  of  real 
estate.  The  district  court  on  a  final  hearing  of  the  caase 
adjudged  that  plaintiff  had  no  interest  in  the  property 
and  dismissed  her  petition,  and  she  appeals. 

Power  &  Huston  and  Seerly  &  Clarke  for  appellant. 

P.  Eenry  Smyth  &  Son^  for  appellee. 

RsED,  C.  J.— In  1860,  and  prior  thereto,  Ric}iard 

F..  Barret  was  the  owner  of  lot  369,  and  the  sputh 

*i.  Tkuwrdeed  two-tMrds    of  lot   870,    iu    the    city    of 

&*dlSd7®""  Burlington,  on  which  was  situated  a  hotel 


t^pHnce  known  as  the  "Barret  House,"  On' the 
of  truBt.  flfti^  ^ay  Qf  March,  1850,  he  executed  a  con- 
veyance of  the  proi)erty  to  Nicholas  H.  Ridgley,  who  on 
the  same  day  executed  an  instrument  by  which*  the 
property  was  conveyed  to  Richard  A.  Buckner,  in  trust 
for  the  sole  and  separate  use  of  Maria  L.  Barret^  wife  of 
said  Richard  F.  Barret  This  instrument  provides  that 
the  trustee  shall  collect  the  rents  and  profits  of  the  i»'op- 
erty,  and  pay  the  same  over  to  Mrs.  Barret ;  also  that  he 
shall  convey  the  same,  or  any  portion  thereof,  to  such 
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person  as  she  may  direct ;  or,  in  case  of  her  death  before 
an^  disposition  of  the  property,  that  he  shall  convey  it 
to  her  heirs.  Barret  subsequently  purchased  the  north 
one-third  of  lot  370,  and  the  south  one-third  of  lot  371, 
on  which  he  erected  an  addition  to  the  hotel.  On  the 
thirteenth  day  of  May,  1869,  he  executed  a  conveyance 
of  this  portion  of  the  property  to  Richard  A.  Barret,  his 
son,  who  on  the  twelfth  of  July,  1871,  conveyed  it  to 
Maria  L.  Barret.  .In  1860,  Richard  F.  Barret  died 
leaving  surviving  him  his  widow,  the  said  Maria  L.,  his 
son  Richard  A.  and  six  other  children.  The  widow 
iied  in  1885.  Plaintiff  then  caused  an  execution,  which 
A  as  issued  on  a  judgment  recovered  by  her  in  September, 
1884,  against  Richard  A.  Barret,  to  be  levied  on  an  undi* 
aded  one-seventh  of  the  whole  property,  and  bid  the 
;ame  in  at  the  sale,  and  has  procured  a  sheriff's  deed 
hereunder,  and  her  claim  of  interest  is  based  on  the 
ihain  of  title  and  proceedings  above  set  out. 

On  the  twenty-eighth  of  February,  1862,  Richard 
1.  Barret  conveyed  to  William  L.  Barret,  in  trust  for 
kfary  L.  Barret,  wife  of  said  Richard  A.,  all  his  undi- 
ided  interest  in  his  father's  estate  in  this  state.  That 
onveyance  was  executed  at  about  the  date  of  the  mar- 
iage  of  Richard  A.  and  Mary  L.,  and  was  intended  as  a 
larriage  settlement.  Qn  the  eighth  of  July,  1886,  the 
^d  William  L.  Barret,  trustee,  conveyed  to  the  defend- 
nt,  R.  A.  Buckner,  a  one-seventh  interest  in  the  prop- 
rty  in  question,  the  said  Mary  L.  joining  in  the 
3nveyance.  The  claim  of  the  defendants  is  that 
either  the  deed  from  Richard  F.  Barret  to  Ridgley, 
or  the  conveyance  in  trust  by  the  latter  to  Buckner, 
as  ever  delivered,  and  hence  that  the  portion  of  the 
roperty  described  therein  descended,  on  the  death  of 
ichard  F.,  to  his  widow  and  heirs  (the  former  taking 
dower  estate  therein ) ;  and  that  the  interest  of  Richard 
..  passed  by  the  conveyance  in  trust  to  William  L.,  and 
now  vested  in  Buckner,  They  also  claim  that  the 
eed  from  Richard  F.  to  Richard  A.,  of  that  portion  of 
le  property  acquired  subsequent  to  1850,  was  a  mere 
)luntary  conveyance,  and  that  it  was  never  delivered, 
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but  that  Richard  F.  retained  possession  of  the  property 
up  to  the  time  of  his  death,  and  hence  that  it  descended 
to  his  widow  and  heirs,  and  the  interest  of  Richard  A. 
passed  by  the  trust  deed  to  William  L.  With  reference 
to  that  claim,  it  is  sufficient  to  say  that  it  appears  to  be 
established  by  the  uncontradicted  testimony,  and  it  has 
not  been  seHouslv  contended  that  Richard  A.  retained 
any  interest  in  fact  in  that  portion  of  the  property  at 
the  time  of  the  execution  sale.  There  was  no  direct  evi- 
dence of  a  delivery  of  the  other  deeds.  Richard  P. 
*  Barret  continhed  in  possession  of  the  property  during 
his  lifetime,  and  received  the  rents  thereon.  Some  rent, 
however,  was  due  at  the  time  of  his  death.  .  The  deeds 
were  found  among  his  papers  after  his  death,  and 
Richard  A.  Barret,  who  was  administrator  of  his  estate, 
filed  them  for  record.  An  acceptance  of  the  trust  by 
Buckner  was  indorsed  on  the  deed  from  Ridgley,  which 
was  dated  December  9,  1869. 

We  are  of  the  opinion  that  a  delivery  of  the  deed 
from  Barret  to  Ridgley  must  be  presumed  from  the 
facts  proven.    It  is  apparent  that  Barretts  object  was  to 
N  settle  the  income  of  the  property  on  his  wife.    The  two 

«  deeds,  as  stated  above,  were  executed  on  the  same  day, 

and  without  doubt  as  one  transaction.  The  deed  to 
Ridgley  was  executed,  not  with  .the  view  of  conveying 
to  him  a  beneficial  interest  in  the  property,  but  as  one 
of  the  steps  in  the  accomplishment  of  the  object  in 
view,  viz.,  the  settlement  of  the  estate  on  Mrs.  Barret, 
and  the  trust  deed  from  him  was  procured  to  be  exe- 
cuted for  the  same  purpose.  All  this  is  clear  from 
the  circumstances  proven.  Now,  the  only  reasonable 
inference  that  can  be  drawn  from  the  fact  that  Barret 
procured  the  execution  of  that  instrument  is  that  he 
had  already  done  all  that  was  essential  to  vest  the  title 
in  Ridgley ;  for,  if  that  had  not  been  done,  there  was 
no  necessity  for  its  execution,  and  we  cannot  presume 
that  the  parties  were  performing  an  idle  and  useless 
action. 

We  come  now  to  the  question  as  to  the  delivery 
of   the  trust  deed  from   Ridgley   to  Buckner.     It  is 
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attdgether  probable  from  the  evidence  that  Barret 
received  this  deed  from  Ridgley  at  the  time  of  its  exe- 
cution, and  that  he  retained  it  in  his  possession  ap  to 
the  time  of  his  death.  Bnckner  testified  that  he  never 
saw  it,  and  had  no  knowledge  of  its  existence,  nntil 
after  it  was  liled  for  record  by  the  administrator.  But 
in  this  he  was  clearly  mistaken,  for  the  acceptance  of 
the  trust  indorsed  upon  it  is  in  his '  own  handwriting, 
and  is  signed  by  him.  He  was  seventy-six  years  old 
when  he  gave  his  testimony,  and  the  transaction 
occurred  thirty-five  years  before  that,  and  had  doubt- 
lees  been  forgotten  by  him. 

As  Barret  procured  the  execution  of  that  instru- 
ment in  furtherance  of  the  object  he  had  in  view,  the 
plain  inference  is  that  he  also  procured  the  execution 
of  the  acceptance.  He  probably  regarded  that  act  as 
quite  as  essential  for  the  accomplishment  of  his  object 
as  those  which  preceded  it,  and  he  is  the  only  person 
except  the  beneficiary  of  the  trust  who  had  any  interest 
in  procuring  it  to  be  done.  Having  procured  the 
acceptance  of  the  trust  by  the  trustee,  he  had  done 
everything  essential  to  the  accomplishment  of  his 
objectJ  The  manual  delivery  of  the  deed,  either  to  the 
trustee  or  the  beneficiary,  was  not  essential  to  the 
passing  of  the  title ;  for  the  acceptance  of  the  duties 
imposed  by  the  instrument  necessarily  included  the 
acceptance  of  the  title  conveyed  by  it.  And  the  act  of 
Barret  in  procuring  the  execution  of  the  acceptance 
necessarily  implies  that  everything  essential  to  the 
vesting  of  the  title  in  the  trustee  had  been  done.  This 
view  appears  to  us  to  be  sustained  by  sound  reason, 
and  it  is  well  supported  by  the  authorities.  Otis  v. 
Beckwithj  49  111.  121 ;  Souverbye  v.  Ardeii^  1  Johns., 
Ch.  240 ;  1  Perry,  Trusts,  sees.  260-268.  We  conclude, 
therefore,  that  the  trust  deed  was  effective  to  pass  the 
title  to  the  trustee. 

Defendant  Buckner,  however,  pleaded  that  it  was 
the  intention  of    Richard  A.   Barret  to   include   the 
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property  in  question  in  the  trnst  deed  to 
^  dloedentif      William  L.  Barret,  and  that  the  same  was 
totoraffUnl^'  Omitted    by    mistake,    and   that    plaintiff 
oinded  i^'oon-   had  notice  of  those  facts  when  she  bid  in 
MtrSiisuSil   the  property  at  the  sheriff's  sale.      With 
reference  to  this  claim,  we  deem  it  sufficient 
to  say   that  the  evidence  of  the  alleged  mistake   is 
neither  clear  nor  satisfactory.     It  consists  merely  of 
the  vague  statement  that  such  was  the  intention  at 
the  time.     There  is  no  proof  that  this  particular  prop- 
erty was  refeiTed  to  in  the  conversation,  or  that  it  was 
the    subject    of   any    discussion  between  the    parties. 
Neither    is  it   shown    to   our   satisfaction,    that  any 
portion    of   the    rents  were    paid    to    the    cestui  que 
trusty  although  it  is  shown  that  she  expended  of  her 
own  means  for  some  improvements  on  the  building^. 
This  appears,  however,  to  have  been  done  for  her  own 
convenience;    the    improvements   being    upon  certain 
portions   of  the  building  then  occupied  by  her.     In 
addition  to  this  is  the  consideration  that,  at  the  time  of 
the  execution  of  the  trust  deed  to  William  L.,  Richard  A. 
had  no  interest  in  the  property  which  could  be  con- 
veyed.   The  title  was  in  the  trustee  for  the  use  and 
benefit  of  Maria  L.  Barret,  and  she  had  absolute  power 
to  make  any  disposition  of  it  she  saw  lit,    and  the 
trustee  was  required  to  make  conveyances  to  any  person 
whom  she  might  designate.    It  was  only  in  case  she 
died  without  having  disposed  of  it  that  it  was  to  be 
conveyed  to  her  heirs.    It  is  clear  that  he  did  not  have 
a  Tested  remainder  v^hen  he  made  the  conveyance  to 
William  L.,  and,  as  he  did  not  include  it  in  the  con- 
veyance,  the  interest  which  descended  to  him  on  the 
death  of  his  mother  did  not  inure  to  his  grantee. 

Some  controversy  having  arisen  between  Mrs. 
Barret  and  some  of  her  children  with  reference  to  the 
estate,  they  made  a  settlement  of  the  matter  in  1873,  by 
which  she  relinquished  to  them  all  the  rents  of  the 
property  except  three  hundred  dollars  per  month.  This 
settlement  was  reduced  to  writing,  in  which  it  was 
recited  that  she  was  sei^d  as  ^^  cestui  que  trust ^^  of 
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the  hotel  property.  The  writing  was  acknowledge* 
by  all  of  the  parties,  and  duly  recorded;  and  it  was 
contended  that  the  effect  of  the  instrument  was  to  divest 
her  of  all  interest  in  the  property,  except  a  life-estate, 
and  to  invest  the  children  with  the  remainder.  .  If  this 
claim  should  be  conceded,  it  would  not  avail  the  defend- 
ants; for  in  that  case  the  interest  which  accrued  to 
Richard  A.  under  the  conveyance  remained  in  him  until 
the  rendition  of  the  judgment  under  which  plaintiff 
purchased,  and  became  subject  to  the  lien. 

In  1856,  Richard  F.  Barret  executed  a  trust  deed  of 
the  property  to  secure  a  promissory  note  for  twenty 
thousand  dollars  given  by  him  to  John  R^ynold^, 
Defendant  Buckner  pleaded  that  he  is  now  the  owner 
of  said  note,'  and  that  six  thousand  dollars  of  the. 
amount  remains  unpaid,  and  he  prayed  that  his  lien  on 
the  prox)erty  be  preserved  in  any  partition  that  may  be  * 
made  of  it.  This  claim  has  not  been  urged  in  this  court, 
and  we  deem  it  sufficient  to  say,  with  reference  to  it, 
that  all  right  of  action  for  the  enforcement  of  the  lien 
now  appears  to  be  barred  by  the  statute  of  limitations, 
in  conclusion,  it  is  proper  to  say  that  by  the  execu- 
tion of  this  deed  of  trust  to  Reynolds,   and  in  other 

respects,  Richard  F.  Barret  appears  to  have 
*'  ^^flMSM]^  treated  the  proi>erty  as  his  own,  after  the 
^oSmmAo^rSy  executiou  of  the  trust  deed  to    Ridgley. 
^Se^ot^itnAtA'  But  all  his  acts  in  that  respect  were  after 
^^'  he  procured  the  acceptance  of  the  trust  to 

be  executed  by  Buckner.  But  by  that  act  the  trust 
was  x)erfected,  and  he  could  not  by  any  subsequent  acts 
of  his  defeat  it.  If  it  should  be  conceded  that  his 
possession  of  the  property  was  adverse  to  the  trustee 
and  the  beneficiary,  still,  as  he  died  within  ten  years 
after  the  acceptance  was  executed,  these  rights  were 
not  barred  by  the  statute  of  limitations,  and,  after  his 
death,  the  trustee  appears  to  have  entered  upon  the 
perfori^ance  of  the  duties  imposed  upon  him  by  the 
deed.  He  leased  the  property,  collected  the  rents,  and 
otherwise  asserted  the  trust,  and  this  appears  to  have 
been  concurred  in  by  the  administrator,  who  was  also 
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one  of  the  heirs,  We  reach  the  conclasion,  therefore, 
that  plaintiff,  nnder  the  sheriff's  deed,  acquired  an 
undivided  one-seventh  of  the  property  included  in  the 
deed  to  Ridgley,  and  in  the  trust  deed  from  him  to 
Buckner.  But  he  did  not  acquire  any  interest  in  that 
portion  purchased  by  Richard  F.  Barret  after  the  exe- 
cution of  those  conveyances,  and  on  which  the  addition 
to  the  hotel  was  built.  The  deed  of  that  proi)erty  from 
Richard  F.  to  Richard  A.,  as  we  have  seen,  was  never 
delivered.  It  therefore  descended  on  the  death  of 
Richard  F.  to  his  heirs,  and  the  interest  therein  which 
Richard  A.  acquired  passed  under  the  trust  deed  to 
William  L.  Barret.  The  widow  took  but  a  life-estate 
in  it,  and  consequently  Richard  A.  inherited  no  intmnst 
in  it  from  her.    The  judgment  will  be 

Reversed. 
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Fromissory  Note :  oonstbuchon  :  intesest  :  when  payablb.  A 
promiBeory  note,  secured  by  a  title-bond,  provided  as  foUows: 
"  Interest  to  be  paid  annuaUj  :  and,  on  failure  to  pay  said  interest 
when  due,  the  same  shall  become  part  of  the  principal  and  draw 
interest  accordingly."  Held  to  be  an  absolute  agreement  to  pay 
the  interest  annually,  and  that  the  maker  had  not  the  option  either 
to  pay  the  annual  installments  of  interest  as  they  matured,  or  to 
permit  them  to  continue  at  the  same  rate  of  interest  as  the  principal 
until  the  maturity  of  the  note ;  and  that  if  there  were  any  doubts 
about  the  contract  as  expresited  in  the  language  of  the  note,  it  was 
settled  by  the  language  of  the  title-bond,  which  clearly  provided 
that  the  interest  was  to  be  paid  annually.  (  Wood  v,  Whisler,  67 
Iowa,  676,  distinguished,) 

Appeal  from  Jefferson  District  Court. — Hon. 
Charles  D.  Leggett,  Judge. 

Filed,  January  16,  1889. 

Action  in  equity  to  recover  an  installment  of 
interest  alleged  to  be  due  on  a  promissory  note,  and  for 
the  foreclosure  of  a  title-bond.  The  district  court  over- 
ruled defendant's  demurrer  to  the  petition,  and  he 
appeals. 


JANUARY  TERM,  1889.  475 

Gurter  y.  Garter. 

M.  A.  McCoid^  for  appellant. 
McKemey  Jt  Simmons^  for  appellee. 

Reed,  C.  J. — The  following  is  a  copy  of  the  note 
sued  on : 
'*$2,150.  Dec.  29,  1886. 

*'0n  or  before  Jane  Ist,  1886,  I  promise  to  pay  to 
Daniel  Carter  or  order \he  sum  of  twenty-one  hundred 
and  fifty  dollars,  at  Liberty  township,  value  received, 
with  interest  at  the  rate  of  eight  per  cent,  per  annum 
from  date,  and  reasonable  attorney's  fees,  if  suit  be 
instituted  on  this  note,  interest  to  be  paid  annually ;  and 
on  failure  to  pay  said  interest  when  due,  the  same  shall 
beooive  part  of  the  principal,  and  draw  interest  accord- 
ingly.    Interest  begins  June  1st,  1886. 

"  W.  A.  Carter." 

The  note  was  given  for  the  purchase  price  of  a  tract 
of  real  estate.  Plaintiff  executed  to  defendant  a  bond, 
by  which  he  agreed  to  convey  the  land  on  paytaaent  of 
the  principal  and  interest  of  the  note.  The  bond  recites 
the  sale  of  the  piroperty,  and  the  price  agreed  to  be  paid 
therefor,  and  that  a  note  had  been  givto  for  that  amount 
Also  that  the  note  bore  interest  at  eight  per  cent.,  and 
that  the  interest  was  ' '  to  be  paid  annually ."  The  action 
is  to  enforce  payment  of  interest  for  the  year  ending 
June  1,  1887. 

The  question  raised  by  the  demurrer  is  whether  pay- 
ment of  interest  is  enforceable  before  the  maturity  of  the 
note  ;  the  point  urged  being, that,  under  the  provision 
that  the  interest,  if  not  paid  when  due,  shall  become 
part  of  the  principal,  and  draw  interest  accordingly, 
defendant  has  the  option  either  to  pay  the  annual  install- 
ments of  interest  as  they  mature,  or  to  permit  them  to 
continue  at  the  same  rate  of  interest  as  the  principal 
until  the  maturity  of  the  note.  We  are  of  the  opinion 
that  the  contract  is  an  absolute  undertaking  to  pay  the 
interest  annually.  There  is  no  repugnancy  between  the 
provision  for  the  annual  payment  of  interest  and  that 
relied  on  by  defendant.  ,  When   the  two  provisions  are 
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considered  together,  as  they  must  be,  they  amount  to  no 
more  than  that  the  interest  is  to  be  paid  at  the  end  of 
each  year,  but  if  not  then  paid,  it  shall  bear  the  same 
rate  of  interest  as  the  principal.  But,  if  there  should 
be  any  doubt  as  to  the  effect  of  the  contracti^  arising  out 
of  the  language  of  the  note,  it  would  be  overcome  by  the 
provision  quoted  from  the  bond,  which  is  an  unqualified 
promise  to  pay  the  interest  annully.  The  execution  of 
the  bond  was  concurrent  with  that  of  the  note,  and  it 
relates  to  the  same  transaction,  and  it  may  be  considered 
in  connection  with  the  note  in  determining  the  agree- 
ment of  the  parties.  Tlie  case  is  distinguishable  from 
Wood  V.  WhisleTj  67  Iowa,  676.  In  that  case  the  con- 
tract did  not,  as  in  this,  expressly  provide  for  the  annual 
payment  of  interest,  but  by  its  terms  the  obligor  had 
the  option  to  pay  either  at  the  end  of  each  year  or  at 
the  maturity  of  the  note ;  the  annual  installments  bearing 
the  same  rate  of  interest  as  the  principal  debt,  if  he 
elected  to  pursue  the  latter  course.  The  judgment  of 
the  district  court  will  be 

Affirmed. 
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Procedure  i  findinob  of  fact  and  law  by  court  :  when  to  be  kadb 
AND  FnJSD.  When  the  court,  upon  the  trial  of  a  question  of  fact 
without  a  jury,  makes  a  written  statement  of  the  facte  found,  and 
of  the  concluAions  of  law  founded  thereon,  as  provided  bj  section 
2748  of  the  Code,  such  findings  must  he  made  and  filed  before  or  at 
the  time  of  the  rendition  of  the  judgment  based  thereon,  unless 
the  parties  consent  to  an  extension  of  the  time  for  making  and  filing 
the  same ;  but  such  consent  can  not  be  inferred  from  an  agreement 
to  extend  the  time  for  signing  the  biU  of  excepticms.  Accord- 
ingly, ?^eld  that  where  such  findings  were  filed  after  judgment, 
without  consent  of  parties,  they  became  no  part  of  the  record,  and 
exceptions  thereto  could  not  be  considered  on  appeal.  (Compare 
Buck  V.  Holt,  74  Iowa,  294.) 
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Appeal  from   Boone   District   Court. — Hon.    S.    M. 

Weaver,  Judge. 

Filed,  January  15,  1889. 

Action  at  law  to  recover  from  a  stockholder  of  a 
corporation  for  pecuniary  profits  the  amount  of  a  debt 
against  it,  reduced  to  judgment,  upon  the  grounds  that 
the  law  was  not  complied  with  by  the  incorporators  in 
the  proceedings  for  the  organization  of  the  corporation. 
Tfpon  a  trial  to  the  court  without  a  jury  a  judgment  was 
reiidered  for  defendant.     Plaintiff  appeals. 

J.  R.  Whitdker^  for  appellant. 

L.  W.  Reynolds  and  E.  L.  Oreen^  for  appellee. 

Beck,  J. — I.  The  abstract  of  plaintiff  shows  that 
the  district  court,  at  the  trial  of  the  case,  and  as  a  part 
of  the  decision  thereof,  made  a  finding  of  facts,  and 
announced  conclusions  of  law  leading  to  the  decision. 
But  defendant  in  an  amended  abstract  denies  that  such 
fi^dings  of  facts  and  conclusions  of  law  were  made  by  the 
court  upon  the  decision  of  the  case.  On  this  ground 
counsel  for  defendant  insists  that,  as  the  only  errors 
assigned  assail  the  alleged  findings  of  fact  and  law, 
this  court  cannot  review  them  for  the  reason  that  they 
were  not  made  by  the  court  at  the  time  of  the  decision, 
but  were  made  and  filed  by  the  judge  after  that  time, 
without  the  consent  of  the  parties.  Plaintiff  denies  the 
amended  abstract  filed  by  defendant.  In  this  wav  we 
5ire  sent  to  what  is  called  the  "transcript  of  the  rec^brd 
of  the  case  on  file  in  this  court,"  from  which  we  find  the 
facts  to  be  as  follows :  The  court,  at  the  term  when  the 
decision,  was  made,  neither  filed  nor  announced  any 
findings  of  fact  and  law.  Neither  of  the  parties 
requested  such  findings,  and  the  record  fails  to  show 
anything  looking  to  the  future  making,  announcing  or 
filing  thereof.  After  the  term,  and  about  two  months 
subfiiequent  to  the  rendition  of  the  judgment  in  this  case, 
the  district  judge  filed  the  findings  of  fact  and  law. 


478  SUPREME  COURT  OP  IOWA, 

Hodgee  ▼.  Goetzman. 

*  The  paper  thns  filed  purports  upon  its  face  to  have  been 
signed  by  the  judge  on  the  day  of  the  rendition  of  judg- 
ment, but  it  is  not  shown  or  claimed  that  it  was 
deposited  with  the  clerk  prior  to  the  day  of  filing 
Indorsed  thereon.  It  may  be  assumed  that  thts  paper 
was  signed  by  the  judge  during  the  term ;  but  it  cannot 
be  claimed  that  it  was  filed  with  the  clerk,  or  deposited 
in  his  office  before,  the  day  of  filing  indorsed  thereon. 
Indeed,  it  is  shown  positively  that  it  was  filed  on  that 
day,  by  a  statement  of  the  bill  of  exceptions.  The  case, 
then,  is  this :  The  district  court  entered  judgment,  and 
made  no  announcement  of  the  findings  of  fact  and  the 
law  of  the  case,  and  there  was  no  request  that  such  find- 
ings should  be  made.  At  the  term  the  judge  prepared 
these  findings,  but  did  not  file  them,  nor  dei>osit  them 
with  the  clerk^  until  after  the  term. 

II.  The  statute  provides  that  in  trials  of  fact  ^*  the 
court  shall,  if  either  party  requests  it,  give  its  decision 
in  writing,  stating  separately  the  facts  found,  and  the 
legal  conclusion  founded  thereon,  and  the  whole  decis- 
ion shall  be  a  part  of  the  record,  and  the  finding  shall 
have  the  effect  of  a  special  verdict."  Code,  sec.  3743. 
It  is  plain  that  the  decision  contemplated  in  this  pro- 
vision must  precede  or  be  contemporaneous  with  ihe 
judgment,  which,  of  course,  rests  on  the  decision.  The 
judgment  cannot  be  made  until  there  has  been  a  decis- 
ion. The  findings  of  fact  and  law  are  a  part  of  the 
decision ;  they  therefore  must  be  made  prior  to  or  at 
the  time  the  judgment  was  rendered,  unless  upon  con- 
sent of  parties  to  the  contrary.  This  cannot  be  doubted,^ 
and  the  reason  of  the  provision  is  obvious.  The  parties 
at  the  time  of  the  judgment  should  be  informed  of  <lle 
grounds  of  the  decision^  to  the  end  that  they  may 
pursue  any  course  authorized  by  law  for  the  correction 
of  errors  therein,  should  there  be  any.  If  the  judge 
may  retain  in  his  possession  the  findings  of  fact  for 
two  months,  as  in  this  case,  he  may  hold  it  until  the 
time  for  taking  an  appeal  is  about  to  expire;  thns 
depriving  the  parties  of  the  opportunity  to  make 
preparation  for  trial  on  the  appeal.    It  is  plain  (Jkkt 
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JQStiod  aad  fairness  require  the  findings  to  be  filed  at 
the  term  prescribed  by  the  statute,  namely,  when  the 
jQdgment  is  rendered. 

III.  Another  thought  supports  our  conclusion. 
The  statute  just  cited  provides  that  the  court  shall  make 
the  findings.  If  it  be  not  done  in  term,  it  is  not  done 
by  the  court,  but  by  the  judge,  which  is  against  the 
provision  of  the  statute.  Doubtless,  by  consent  of 
parties,  the  time  for  presenting  the  findings  may  be 
extended  after  the  term. 

IV.  The  parties  agreed  that  the  time  for  signing 
the  bill  of  exceptions  should  be  extended  to  ninety  days, 
but  this  gave  no  authority  to  the  judge  to  file  the  find- 
ings of  fact  after  judgment  was  rendered.  The  bill  of 
exceptions  is  intended  to  embody — to  be  a  record  of — 
the  proceedings  noted  therein.  By  copying  the  findings 
into  the  bill  of  ^exceptions  they  became  a  part  of  the 
record.  It  does  not  show  that  the  findings  were  filed  in 
the  time  required  by  the  statute.  Btuik  o.  BoU^  74 
Iowa,  804,  contains  nothing  in  conflict  with  these  views. 
We  reach  the  conclusion  that  the  findings  of  fact  and 
law,  not  having  been  made  when  required  by  the  statute, 
cannot  be  considered  in  this  court.  As  the  errors 
assigned  relate  to  no  other  part  of  the  record,  there  is 
nO"  question  presented  in  the  case  which  we  are  author- 
ized to  detennine. 

The  judgment  of  the  district  court  must  be 

Affibmbo. 


Browk  v.  McCOLLUlC. 

I.      Schools  S     OOtJHTT     SUPBaiMTBNDBMT :      BLICnON :     OOMTIST  BY 

WOIC4H.  Chapter  186,  Laws  of  1876,  making  women  eligible  to 
wokj  school  oAoe,  has  the  effect  to  entitle  a  woman  claimlDg  to 
have  been  elected  to  any  such  office,  but  denied  a  certificate  of 
election,  to  the  right  to  contest  the  election,  although  she  is  not 
aa  elector,  as  required  by  Code,  section  693,— the  effect  of  the  first 
named   statute  being  to  re|>eai  to  that  extent  the  section  last 
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2.     Sleotions:  oontest  ;  grounds  of:  amekd^^ent.    Section  (197  of 
the  Code,  reqairing  tbe  contestant  of  an  election  to  Ale  his  state- 
ment of  contest  within  twenty  days  after  the  canvass  of  votes, 
.  does  not  prevent  the  contestant  from  afterwards  amending  the 
grounds  of  the  contest. 

8.      : :    IRREGULAR  AND  IMPERFECT    BALLOTS  :    INTENTION 

OF  BLBcroR  PREVAILS.  In  an  election  contest,  where  there  is  a 
dispute  as  to  whom  certain  ballots  should  be  counted  for,  the  inten* 
taon  of  the  voter,  if  it  can  be  ascertained  from  the  ballot  itself,  or 
from  the  ballot  examined  and  considered  in  the  light  of  all  the 
facts  and  circumstances,  should  control,  but  if  such  intention  can- 
'  not  be  fairly  determined,  the  ballot  should  be  rejected.  If  such 
intention  can  be  found,  it  cannot  be  defeated  by  the  fact  that  the 
name  of  the  candidate  is  misspelled,  or  the  wrong  initials  are 
employed,  or  some  other  or  slightly  different  name  of  like  or  similar 
sound  has  been  written  instead  of  the  real  name  of  the  candidate 
intended  to  be  voted  for.  If  the  name  of  one  candidate  is  printed, 
and  of  the  other  written,  on  the  ballot,  the  writing  will  prevail 
over  the  printing,  but  if  the  writing  is  erased  the  printing  wilt 
prevail.  Drawing  a  line  through  the  printing  will  have  the  effect 
to  erase  it.  If  it  is  apparent  that  the  voter  intended  to  cast  hia 
ballot  for  the  officer  in  controversy)  it  is  iounaterial  that  the  name 
of  the  person  voted  for  is  written  a  little  above  or  below  the 
proper  pla6e  on  the  ticket,  but  if  it  is  not  fairly  apparent  for 
w^ieh  office  the  voter  intended  to  vote  for.  the  person  named,  the 
ballot  must  be  rejected. 

Appeal  from    Wright  District  Court.— B-oix,    S.    M. 

Wbaveb,   Judge.      , 

'  •-'  Piled,  Janury  16,  1888.  «   ' 

At  the  general  election  in  the  year  1887,  the  plain- 
tiff and  the  defendant  were  opposing  candidates  for  the 
office  of  superintendent  of  schools  for  Wright  county. 
The  board  of  canvassers  for  said  county  declared  the 
defendant  to  be  the  successful  candidate,  having 
received  more  votes  for  the  office  than  the  plaintiff.  The 
plaintiff  filed  a  statement  of  intention  to  contest  the 
election,  and  notice  thereof  was  issued  and  served  upon 
the  defendant.  The  court  of  contest  was  organized,  and 
a  hearing  was  had,  which  resulted  in  declaring  that-  the 
plaintiff  was  legally  elected  to  the  office.  From  this 
order  the  defendant  appealed  to  the  district  court, 
where  a  trial  was  had  by  a  jury,  and  a  verdict  'was 
returned  and  judgment  rendered  for  the  plaintiff. 
Defendant  appeals. 
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NagU  &  Birdsallj  for  appellant. 

A.  Ji.  Ladd  and  F.  W.  PiUshury^  for  appellee. 

RoTHROCK,   J. — I.      It  is  insisted  by  counsel  for 

appellant  that  the  plaintiff  has  no  right  to  make  the 

1. 8CH00U :        contest,  because  she  is  a  woman,  and  not  an 

StOT^eS^*'*  elector.    It  is  provided  by  section  697  of 

c^tonioon.  |;ii3   (Jq^q   jji^j   tj^^  written  Statement  of 

woman.  intention  to  contest  an  election  shall  set 
forth  ''the  name  of  contestant,  and  that  he  is  an 
elector  of  the  county.''  He  is  also  required  to  file  a 
K)Dd  conditioned  to  pay  costs  in  case  his  contest  shall 
'ail.  The  statement  of  contest,  as  made  by  the  plaintiff, 
lets  forth  that  she  is  an  elector  of  the  county.  This  is 
lot  the  fact.  She  is  a  woman,  and  was  not  entitled  to  vote 
it  a  general^election.  But  by  section  1,  chapter  1.30, 
jaws  Sixteenth  General  Assembly,  it  is  provided  ''that 
10  person  shall  be  deemed  ineligible,  by  reason  of  sex, 

0  any  school  office  in  the  state  of  Iowa ;  "•  and  section  2 
•f  the  act  provides  that  ' '  no  person  who  may  have  been 
r  shall  be  elected  or  appointed  to  the  office  of  county 
uperintendent  of  common  schools,  or  sch<)ol  director,  in 
he  state  of  Iowa,  shall  be  deprived  of  office  by  reason 
f  sex."  If  the  position  of  appellant  be  sound,  a 
roman  may  lawfully  be  elected  to  the  office,  but  she 
annot  assert  the  right  to  hold  the  office  by  means  of 
[ie  contest  provided  by  law,  because  she  is  not  an  elec- 
yt  of  the  county.  Section  693,  which  provides  for  the 
ontest,  was  enacted  when  it  was  supposed  that  males 
^ere  alone  entitled  to  an  election  to  office,  and  the  qual- 
ication  was  that  the  person  elected  should  be  an  elector 
f  the  county.  It  was  essential,  therefore,  that  the 
erson  making  the  contest  should  be  an  elector ;  for 
therwise  he  would  have  no  right  to  contest.  The 
3quirement  that  it  must  be  set  forth  that  the  contestant 

1  an  doctor  of  the  county,  is  manifestly  for  the  purpose 
f  showing  that  he  is  eligible  to  the  office,  and  entitled 
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to  make  a  contest  for  it.  The  enactment  of  the  statute 
above  cited,  making  women  eligible  to  the  office, 
should  therefore  be  held  to  be  a  repeal  by  implication 
of  so  much  of  the  statute  before  that  time  in  force  as 
required  the  technical  statement  that  the  contestant  is 
an  elector.  The  true  inquiry  should  be,  is  the  contest- 
ant eligible  to  the  office  1  It  is  no  answer  to  this  i>osition 
to  say  that  the  plaintiff  should  be  required  to  assert  her 
right  to  the  ofBce  by  quo  warranto  or  some  other  pro- 
ceeding. The  legislative  intent  was  to  place  the  two 
cases  on  an  equality,  so  far  as  the  right  to  hold  school 
offices  is  involved. 

II.  The  plaintiff  amended  her  grounds  of  contest 
after  the  twenty  days  within  which  she  was  required  by 
f  blbotiovs  :     scctiou  697  of  the  Code  to  Ifle  the  written 

gTOMSe'cf':  statement  of  contest.  It  is  claimed  that, 
amendment,  becauso  that  sectiou  of  the  law  provides 
that  the  statement  shall  set  forth  the  '^  particular  causes 
of  contest,"  there  can  be  no  amendment  including  other 
causes.  This  i>osition  is  not  tenable.  The  statute  pro- 
vides that  the  proceedings  shall  be  assimilated  to  those 
in  an  action,  so  far  as  practicable,  and  that  the 
court  of  contest  shall  hkve  all  the  powers  of  the  district 
court  necessary  to  the  right  hearing  and  determination  of 
the  matter,  and  that  the  statement  shall  not  be  dismissed 
for  want  of  form,  and  that  if  any  of  the  causes  are  held 
insufficient  they  may  be  amended.  Code,  sees.  702,  706. 
These  provisions  of  the  law  plainly  imply  that  the 
twenty  days  within  which  the  statement  must  be  filed 
does  not  operate  as  a  statute  of  limitations,  so  as  to 
prevent  any  amendment  the  plaintiff  may  think  proper 
to  make. 

III.  One  of  the  grounds  of  contest  was  that  illegal 
votes  were  cast  at  the  election.     The  jury  found  that 

there  were  two  illegal  votes,  one  of  which 

'  irreflfuiar  and  was    cast  f Or  the  defendant.    The  person 

ba^toTin-     who  cast  the  vote  was  one  Robertson.    It  is 

eieotorpre-     SO  plain  that  he  did  not  have  the  required 

residence  in  the  county  to  be  a  lawful  vQter 
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that  we  must  omit  a  discassion  of  that  question.  The 
jury  also  found  that  no  illegal  vote  was  cast  for  the 
plaintiff.  This  finding  of  the  jury  cannot  be  disturbed, 
and  we  may  say  generally  that  we  find  no  error  in  any 
of  the  rulings  of  the  court  upon  the  question  of  illegal 
Totes. 

IV.  The  real  question  in  the  case  arises  upon 
twenty-five  ballots  which  were  found  among  those  cast 
at  the  election.  It  was  stipulated  on  the  trial 
that,  excluding  the  twenty-five  contested 
ballots,  there  were  cast  at  said  election  for  said  ofiice  971 
votes  for  J.  R.  McCoUum,  the  incumbent,  and  971  votes 
for  Ella  S.  Brown,  the  contestant.  The  jury  did  not  find  a 
general  verdict.  They  answered  certain  special  inter- 
rogatories submitted  to  them  by  the  court  at  the  request 
of  the  defendant.  By  these  answers  they  counted  or 
allowed  eleven  of  the  contested  ballots  to  the  incumbent, 
and  twelve  to  the  contestant,  and  rejected  f  wo  as  having 
been  cast  for  neither  of  the  parties.  The  result  ( count- 
ing out  the  illegal  vote  cast  by  Robertson  for  the 
incumbent )  was  the  election  of  the  plaintiff  by  two 
majority.  The  twenty-five  ballots  in  dispute  were  all 
printed.  They  contained  the  names  of  candidates  for 
all  the  state  and  county  offices  voted  for  at  that  election. 
The  name  of  the  plaintiff  was  printed  on  fifteen  of  the 
ballots* as  the  candidate  for  superintendent  of  schools, 
and  the  name  of  the  defendant  was  printed  on  ten  of 
the  ballots  for  the  same  office.  The  contest  arises  over 
the  erasure  of  the  name  printed  upon  the  tickets,  and 
the  writing  of  the  name  of  the  opposing  candidate  in  its 
place,  or  on  the  margin  of  the  ticket.  This  writing  was 
all  done  in  pencil,  and  the  lines  are  heavy,  and  the 
writing  of  a  very  indifferent  order.  The  erasures  in  some 
instances  are  very  dim,  and  on  one  or  two  of  the  tickets 
it  appears,  not  by  lines  drawn  through  the  name,  but  as 
though  there  had  been  lines,  and  an  attempt  made  to 
rub  them  out.  It  is  impossible  to  describe  the  tickets 
as  they  appear.  Each  of  the  parties  have  endeavored 
to  reproduce  them  in  printed  abstracts,  and  the  clerk  of 
the  district  court  in  a  transcript  used  printed  tickets. 
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and  attempted  to  make  erasures  and  interlineations 
like  the  original.  These  attempts  at  copying  all  fail  to 
exactly  present  the  tickets  as  they  are.  The  original 
tickets  were  used  upon  the  trial  in  the  court  of  contest, 
and  they  were  submitted  to  the  jury  in  the  district 
court,  and  have  been  certified  to  this  court.  The 
defendant  was  the  regular  nominee  of  the  republican 
party  for  the  office.  The  plaintiff  was  an  independent 
candidate,  but  was  voted  for  by  the  democratic  party. 
It  does  not  appear  that  there  was  any  other  candidate 
for  the  office.  The  name  of  the  plaintiff  is  printed  on 
some  of  the  ballots  as  Ella  S.  Brown,  and  on  others  as 
Miss  Ella  Brown.  In  r^rasing  the  name  of  McCollum 
and  writing  that  of  Brown,  in  some  instances  no  Chris- 
tian name  is  written, — ^it  is  simply  **  Brown,**  In  some 
of  the  tickets  where  her  name  is  erased  and  the  defend- 
ant's name  ^s  written,  the  Christian  name  of  the 
defendant  is  also  omitted.  The  jury  counted  these  ballots 
for  the  i>arty  whose  name  was  thus  written.  On  other 
tickets  the  initials,  "  J.  B."  instead  of  '*  J.  R.**  precede 
the  surname  McCollum,  and  in  w  riting  the  name  of  the 
plaintiff  some  are  as  follows:  Mrs.  A.  Brown,  Ella 
Brown,  Miss  Emma  Brown,  and  Elice  Brown.  All  of 
these  ballots  were  counted  for  the  plaintiiSf.  It  does 
not  appear  that  there  was  a  Mrs.  Brown  in  the  county. 
There  was  a  Miss  Emma  A.  Brown,  who  was  a  visitor  in 
Clarion  at  the  time  of  the  election.  She  came  from 
another  state  in  September  previous.  But  the  vote  for 
Miss  Emma  Brown  was  cast  in  Blaine  township,  some 
distance  from  Clarion. 

We  have  stated  these  facts  because  the  defendant 
requested  the  court  to  instruct  the  jury  that  some  of 
these  ballots  could  not  be  counted  for  the  plaintiff,  not 
only  because  of  the  difference  in  name,  but  because  the 
written  name  was  not  under  nor  opposite  to  the  desig- 
nation of  the  ofl9ce.  All  of  these  instructions  were 
refused,  and  the  court  Instructed  the  jury  upon  these 
questions  as  follows:  "There  have  been  submitted  in 
evidence,  for  your  inspection,  twenty-five  ballots  which 
were  cast  at  said  election,  and  it  will  be  your  duty  to 
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find  and  determine  from  the  ballots  themselves,  and 
from  the  evidence  under  the  law  as  given  in  this  charge, 
for  which  of  the  parties  to  this  contest,  if  for  either, 
each  of  said  votes  was  cast.     The  intention  of  the  voter, 
if  it  can  be  ascertained  from  the  ballot  itself,  or  from  the 
ballot  examined  and  considered  in  the  light  of  all  the 
facts  and  circumstances  developed  in  the  trial,  should  be 
respected,  and  the  ballot  counted  for  the  person  for 
whom  the  voter  intended  it.     If,  however,  the  intention 
of  the  voter  is  not  apparent,  or  if  it  cannot  be  reasonably 
and  fairly  ascertained  under  the  evidence  in  the  case, 
then  such  ballot  should  be  rej  ected  altogether.    If  the 
ballot  expresses  the  intention   of  the  voter  beyond  a 
reasonable  doubt,  it  is  sufficient,  without  regard  to  tech- 
nical inaccuracies  in  the  form  of  the  ballot.  '  The  lan- 
guage and  form  of  the  ballot  sh  ould  be  considered,  and 
construed  in  the  light  of  all  the  facts  connected  with 
the  election ;    as,  for  instance,  t  he  office  to  be  filled,  the 
names  of  the  candidates  voted  for,  and  all  the  other 
facts  of  a  general  public  nature  surrounding  the  elec- 
tion, of  which  the  voter  may  be  presumed  to  have  been 
advised,  and  in  view  of  which  he  may  be  presumed  to 
have  expressed  his  franchise.     If,  from  an  inspection  of 
the  ballot,  and  from  all  the  facts  surrounding  the  same 
and  surrounding  the  election  at  which  such  ballot  was 
cast,   you  can  find  and  fully   satisfy  yourself  of  the 
voter's  intention,  such  intention  should  not  be  defeated 
or  frustrated  by  the  fact  that  the  name  of  the  candidate 
is  misspelled,  or  the  wrong  initials  were  employed,  or 
sonie  other  or  slightly  different  name  of  like  or  similar 
pronunciation  or  sound  has  been  written  instead  of  the 
real  candidate  actually  intende  d  to  be  voted  for.    Sev- 
eral of  the  disputed  ballots  in  this  case  contained  names 
more  or  less  similar  to  those  of  the  parties  to  this  contest 
These  names  are  variously  spelled,  are  accompanied  or 
distinguished  by  various  initials,  while  others  are  with- 
out any  expressed  Christian  na  me,  and  on  still  others 
the  Christian  name  made  use  of  by  the  voter  is  not  the 
real  Christian  name  of  the  party  claiming  the  benefit 
of  such  vote.     Still  other  names  are  imperfectly  and 
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somewhat  blindly  and  illegibly  written.  All  snch  votes 
shonld  be  carefully  and  fairiy  considered  and  examined, 
as  directed  in  the  charge,  and  if  therefrom  you  find  it 
fairly  and  reasonably  apparent  that  said  ballots,  or  any 
of  them,  were  intended  for  either  of  the  parties  to  this 
contest,  then  you  should  so  count  them.  If  not  so 
intended,  or  if  the  intention  of  the  voter  in  any  partic- 
ular case  cannot  be  fairly  and  reasonably  ascertained, 
then  such  ballot  should  be  rejected,  and  counted  for 
neither  party.  On  some  of  the  ballots  submitted  to  you 
will  be  found  the  names  of  both  the  parties  to  this  con- 
test,— one  being  printed  and  the  other  written  thereon, 
neither  being  erase  d  or  crossed  off.  In  such  cases  the 
writing  will  be  presumed  to  express  the  intention  of  the 
voter,  and  will  prevail  over  the  printing,  and  such 
ballot  will  be  counted  as  cast  for  the  person  designated 
by  the  writing,  and  the  printed  name  will  be  considered 
as  erased.  If,  however,  after  writing  the  name  of  the 
candidate  on  the  ballot,  the  voter  has  erased  it,  leaving 
the  printed  name  unerased,  it  must  be  counted  as 
printed.  A  name  will  be  considered  erased  if  a  line  be 
drawn  through  it,  even  though  it  be  not  wholly  obliter- 
ated. A  vote  cast  for  either  of  the  parties  to  this  con- 
test for  any  other  office  than  superintendent  of  schools 
cannot  be  counted  for  such  party  in  this  proceeding ; 
but  the  mere  fact  that,  in  writing  the  name  on  his 
ballot,  the  voter  has  placed  it  slightly  above  or  below 
its  proper  place  on  the  ticket,  will  not  justify  you  in 
rejecting  such  ballot,  if  it  be  apparent  from  the  face 
thereof  that  he  in  fact  intended  to  cast  snch  vote  for 
the  office  in  controversy.  If  the  ballot  in  any  instance 
contain  the  name  of  either  party,  but  does  not  fairly 
state  or  indicate  the  office  such  party  is  voted  for,  you 
will  reject  it  altogether."  We  regard  these  instructions 
as  eminently  fair  to  the  parties.  They  embody  the  law, 
as  found  in  McCrary,  Elect. ,  sections  508,  609,  and  else- 
where, and  find  support  in  the  leading  case  of  People  v. 
Saxton,  22  N.  Y.  309. 

Counsel  for  appellant  contends  that  the  rule  adopted 
by  the  court,  that  the  written  name  should  prevail  over 
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the  printed  one  where  the  latter  is  not  erased,  is  erro- 
neoas,  and  that  the  rale  a  pplies  only  where  it  appears 
that  the  voter  himself  wrote  the  name.  We  think  the 
later  rule  is  that  it  should  be  presumed  that  the  voter 
fixed  and  altered  the  ticket,  or  procured  another  to  do 
it  for  him.  Again,  it  is  claimed  that  where  both  names 
appear  without  erasure  the  one  first  in  order  should  be 
counted,  and  section  625  of  the  Code  is  cited  in  support 
of  the  position.  The  section  is  plainly  intended  to 
apply  where  more  than  one  officer  is  to  be  elected  to  the 
same  office,  as  in  case  of  two  or  more  justices  of  the 
peace,  railroad  commissioners  or  the  like.  In  conclu- 
sion, we  have  to  say  that  we  find  no  error  in  the  rulings, 
nor  in  the  instructions  of  the  court  to  the  jury.  We  do 
not  think  that  the  court  should  have,  as  matter  of  law, 
directed  a  finding  as  to  any  of  the  disputed  ballots ;  and, 
after  a  careful  examination  of  them,  we  think  the  jury 
were  fully  warranted  from  the  evidence  in  answering 
the  special  interrogatories  as  tbey  did. 

Affirmed. 


Cass  County  et  al.  v.  Beck  &  Co. 

Taxes :  ooLLBcnoN:  distress  and  salb  :  abandonment  upon  proiosb 
TO  PAT :  PB0MI8B  VOID.  Where  it  is  the  duty  of  the  county  treasurer 
to  proceed  to  coUect  a  delinquent  tax  by  the  distrees  and  sale  of 
chattels,  and  he  has  begun  to  do  so,  but  desists  on  account  of  the 
promise  of  the  purchaser  of  the  chattels  that  he  will  pay  the  tax, 
such  promise  is  void  and  cannot  be  enforced,  because  the  consid- 
eration of  it — the  abandonment  of  an  oflQcial  duty — ^is  illegal.  (Com- 
ptoe  Cole  v,  Parker y  7  Iowa,  168.) 

Appeal  from  Cass  District  Court. — Hon.  H.  E. 

Deemkr,  Judge. 

FiL^D,  January  17,  1889. 

Action;  by  the  county  of  Cass  and  its  treasurer  to 
recover  the  amount  of  a  tax,  for  the  payment  of  which 
the  defendants  are  alleged  to  be  liable.  Judgment  was 
rendered  in  favor  of  defendants  for  costs,  and  plaintiffs 
appeal. 


488  SUPREME  COURT  OP  IOWA, 

Caas  County  v.  Beck  &  Co. 


John  W,  Scott,  for  appellants. 
Walker  &  Crosthwait^  for  appellees. 

Robinson,  J. — The  petition  alleges  that  in  the  year 
1885  the  firm  of  Shields  &  Temple  were  engaged  in 
Atlantic  in  the  business  of  manufacturing  and  selling 
tobacco  and  cigars^  and  that  in  said  year  they  were 
assessed,  on  acconnt  of  personal  property  used  in  their 
business,  in  the  sum  of  eight  hundred  dollars  ;  that  on 
or  about  the  first  day  of  April,  1886,  an  arrangement 
was  made  between  said  firm  and  defendants,  whereby 
the  latter  became  the  owners  of  the  stock,  fixtures,  book- 
accounts  and  all  the  property  of  Shields  &  Temple  per- 
taining to  said  business ;  that  while  the  negotiations  for 
the  sale  of  the  property  were  pending,  the  taxes  levied 
on  said  assessment  being  due  and  unpaid,  the  treas- 
urer of  Cass  county  was  proceeding  to  assert  the  debt 
for  taxes  and  interest  against  Shields  &  Temple,  and  to 
make  the  same  out  of  sg.id  property,  when,  in  order  to 
have  the  treasurer  '^  to  not  make  distress  of  said  prop- 
erty for  taxes  and  interest,"  defendants  did  then  and 
there  verbally  assume  and  agree  to  pay  said  taxes  and 
interest;  that  defendants  have  refused  to  pay  the 
amount  thereof,  and  that  the  same  is  now  due  ;  and 
judgment  therefor  is « asked.  A  demurrer  to  the  peti- 
tion was  sustained,  and,  the  plaintifl's  refusing  to  further 
plead,  judgment  was  rendered  in  favor  of  defendants. 

The  amount  in  controversy  being  less  than  one  hun- 
dred dollars,  the  district  judge  certified  to  this  court 
two  questions  of  law,  only  one  of  which  do  we  find  it 
necessary  to  determine.  That  is  stated  as  follows :  ^^(1) 
Where  taxes  are  due  on  personal  property,  and  the 
county  treasurer  is  about  to  enforce  collection  thereof 
1»y  distress  and  sale  of  property,  can  said  treasurer 
accept  the  promise  and  agreement  of  a  party  or  person 
negotiating  for  and  about  to  become  interested  in  or 
owner  of  the  property,  to  pay  said  taxes,  and  suffer  the 
property  to  go  without  distress  and  sale,  and  is  such 
promise  and  agreement  to  pay  said  taxes  valid  and 
binding  on  the  promisor}" 


JANUARY  TERM,  1889.  489 

Caas  County  ▼.  Beck  A  Co. 

It  will  be  noticed  that  there  is  no  suggestion  in  the 
record  that  the  interests  of  the  county,  or  those  inter- 
ested in  the  tax,  were  to  be  in  any  manner  promoted  by 
the  alleged  agreement  of  defendants.    Section  859  of  the 
Code  requires  the  county  treasurer  to  proceed  to  collect 
delinqent  taxes  by  distress  and  sale  of  the  personal 
property  of  the  delinquent  tax-payer.     This  was  what 
the  treasurer  had  commenced  to  do  in  this  case.     So  far 
as  is  shown  by  the  record,  the  property  of  Shields  & 
Temple,  in  an  amount  sufficient  to  satisfy  the  tax,  was 
available,  and  within  the  power,  if  not  under  the  con- 
trol, of  the  treasurer.    The  question  presented  for  our 
determination,  therefore,  is  whether  a  valid  agreement 
can  be  made  with  the  treasurer  to  induce  him  to  abandon 
the  discharge  of  an  official  duty.    We  think  it  is  clear 
that  such  an  agreement  cannot  be  made.    In  Oole  v. 
Parker^  7  Iowa,  168,  this  court  held  that  a  bond  given 
to  a  sheriff  to  induce  him  not  to  levy  a  writ  of  attach- 
ment which  had  been  placed  in  his  hands  for  service 
was  void.    That  decision  is  applicable  to  this  case,  and 
we  are  satisfied  with  the  rule  therein  announced.    Since 
the  agreement  between  the  treasurer  and  defendants 
was  void,  it  cannot  be  made  the  basis  of  an  action  by 
the  county.    The  judgment  of  the  district  court  is 
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79  359    Hunter    v.    The    Burlington,    Cedar    Rapids    & 
g  ^  Northern  Railway  Company. 


1.  Bailroads:  right-of-way  deed:  govexant  as  to  fences: 
FORMER  adjudication  :  EVIDENCE.  Plaintiff  convejed  to  a  railroad 
company  a  right  of  way  for  its  road.  The  deed  provided  that  the 
company  should  "  build  a  good  and  lawful  fence  on  both  sides  of 
said  road,"  and  should  make  a  good  wagon-road  crossing  on  the 
land.  Afterwards  plaintiff  brought  an  action  against  a  company 
which  was  formed  by  the  consolidation  of  the  grantee  with 
another  company,  for  the  purpose  of  having  the  deed  cancelled, 
and  for  general  equitable  relief,  on  the  ground  of  failure  to  build 
the  fences  and  crossing.  In  that  action  plaintiff  claimed  that  he 
was  entitled  to  a  five-board  fence,  by  an  understanding  when  the 
agreement  was  made,  and  that  claim  was  in  issue ;  but.  after  a 
trial  on  the  merits,  his  petition  was  dismissed.  In  this  action  by 
the  same  plaintiff  against  defendant,  which  subsequently 
purchased  the  rights  of  the  defendant  in  that  action  at  sheriff  *a 
sale,  to  recover  damages  for  a  failure  to  maintain  a  five-board 
fence  and  two  crossings,  held  that  the  files  and  decree  in  that  case 
wiBre  properly  admitted  in  evidence,  as  showing  that  the  deed  was 
sustained  in  all  its  provisions,  and  as  tending  to  show  the  burdens, 
in  respect  to  the  land,  assumed  by  defendant  in  this  case  whea  it 
purchased  the  road. 

9.     : : :  additional  agreement  of  president: 

EFFECT  ON  8UCCBSS0B.  In  such  case,  the  fact  that  plaintiff  claimed 
damages  of  the  intermediate  company  on  account  of  its  failure  to 
build  the  fence  and  make  a  sufficient  crossing  for  some  years,  and 
that  such  claim  was  settled  by  an  agreement,  made  by  the 
president  of  that  company,  for  a  five-board  fence  and  two  croes- 
ings,  and  the  building  of  such  fence  and  crossings  accordingly, 
and  the  further  fact  that  such  fence  and  crossings  were  maintained 
by  that  company  and  enjoyed  by  plaintiff  when  defendant 
purchased  the  road  at  a  sale  under  a  deed  of  trust,  did  not  bind 
defendant  to  forever  afterwards  maintain  a  fence  of  that  kind  and 
two  crossings.  The  consideration  for  such  agreement  being  only  a 
claim  for  damages  which  was  not  a  lien  on  the  land,  and  the 
burden  imposed  thereby  being  junior  to  the  trust  deed  under 
which  defendant  acquired  its  title,  and  not  being  necessary  for  the 
proper  construction  and  operation  of  the  road,  defendant  assumed 
no  obligation  in  regard  thereto  when  it  purchased  under  the  trust 
deed.  (Swain  v.  Burlington,  C.  B,  dt  N.  Ry,  Co.,  72  Iowa,  650, 
distinguished,) 
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3.  The  Same :  rioht  to  removb  vsncb  built  vkdbxl  additional 
AGREEMBarr.  But  in  such  case,  since  plaintiff  was  not  made  a 
portj  to  the  foreclosure  of  the  trust  deed,  and  he  was  then  In  the 
enjoyment  of  the  five-board  fence  and  two  crooaings,  defendant,  aa 
the  purchaser  at  such  sale,  while  not  bound  to  maintain  anythmg 
more  than  a  lawful  fence  and  one  crossing,  as  profvided  in  the 
right  of  way  deed,  could  not  lawfully  remove  the  five-board  fence 
and  additional  crossing. 

L  Bill  of  Exoeptiona :  prbsbrvino  svidbnob.  Where  a  skeleton 
bill  of  exceptions  states  that  the  short-hand  importer's  notes  are  on 
file,  and  makea  them,  and  the  translation  thereof,  a  part  of  the 
bill,  and  directs  the  clerk  to  copy  the  translation  thereof  into  the 
bill,  thia  is  sufficient,  even  though  the  translation  is  not  filed  until 
after  the  filing  of  the  bill.  (  See  Code,  sec.  8777,  and  Hampton  v. 
MoorJiead,  82  Iowa,  92.)  «, 

ippeal  from  Johnson  District  Court. — Hon.   S.    H. 

Fairall,  Judge. 

FiLiED,  January  16,  1889. 

AcnoK  to  recover  damages  for  an  alleged  breach  of 
n  obligation  to  maintain  certain  fences  and  railway 
rossings.  After  all  the  evidence  was  submitted  in  the 
ourt  below,  the  jury  were  instructed  to  return  a  verdict 
or  defendant,  which  was  done.  Judgment  was 
endered  on  the  verdict,  and  plaintiff  appeals. 

Milton  Hemlepj  for  appellant. 

S.  K.  Tracy y  for  appellee. 

Robinson,  J. — In  the  year  1868,  the  plaintiff 
xecuted  and  delivered  to  the  Cedar  Rapids  &  Burlington 
tailway  Company  a  deed  for  the  right  of  way  across  a 
irm  then  and  now  owned  by  him.  The  grantee  and 
nother  company  were  subsequently  consolidated,  under 
lie  name  of  the  Burlington,  Cedar  Rapids  &  Minnesota 
tailway  Company.  This  company,  by  the  consolida- 
ion,  acquired  all  the  rights  conveyed  by  the  deed,  and 
uilt  a  railroad  over  the  right  of  way  thereby  conveyed. 
t  also  executed  a  deed  of  trust  to  secure  payment  of 
instruction  bonds.  This  deed  was  foreclosed,  and  the 
>ad  sold  to  defendant^  and  a  deed  therefor  issued  on 
lie  twenty-sixth  day  of  June,  1876.  The  right-of-way 
eed  executed  by  plaintiff  recited  a  consideration  paid 
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of  one  dollar,  and  contained  the  following :  "  Provided, 
the  said  railroad  company  shall  build  a  good  and  lawful 
fence  on  both  sides  of  said  road,  and  make  a  good  and 
sufficient  wagon-road  crossing  on  said  land  where  the 
said  Hunter  shall  designate."  Plaintiff  contends  that 
prior  to  the  execution  of  the  deed  it  was  agreed  between 
the  parties  thereto  that  the  company  should  build  a 
good  five-board  fence,  and  it  was  intended  that  the 
deed  should  so  provide,  but  that  by  mistake  or  fraud 
the  words  "five-board  fence"  were  omitted,  and  in  lieu 
thereof  the  words  '* lawful  fence"  were  inserted;  that 
a  five-board  fence  was  built,  but  not  until  April,  1873  ; 
that  in  the  latter  part  of  June  of  that  year  plaintiff 
claimed  damages,  alleged  to  have  been  caused  by  the 
failure  to  build  the  fences  until  the  preceding  April, 
and  by  an  insufficient  crossing,  and  alleges  that  they 
were  settled  by  a  verbal  agreement  made  by  him  with 
the  president  of  the  Burlington,  Cedar  Rapids  & 
Minnesota  Railway  Company,  Judge  Greene  ;  that  this 
agreement  required  the  company  last  named  to  maintain 
a  five-board  fence,  and  to  furnish  another  crossing ;  that 
the  second  or  west  crossing  was  constructed  soon  after 
the  settlement  was  made,  and  that  both  crossings  and 
the  five-board  fence  were  maintained  until  1881 ;  that 
during  that  and  the  following  year  the  west  crossing 
was  abandoned,  and  the  boards  of  the  fence  in  large 
part  removed,  and  replaced  with  wire ;  that  since  these 
changes  were  made  the  first  or  east  crossing  has  not 
been  properly  maintained ;  that  defendant  refuses  to 
rebuild  the  crossings  and  maintain  the  five-board  fence  ; 
and  that  plaintiff  has  sustained  damages,  by  reason  of 
the  wrongful  acts  of  defendant^  in  the  sum  of  one 
thousand  dollars,  for  which  judgment  is  asked. 

I.    The  defendant  alleges  that  all  matters  upon 
which  the  plaintiff  seeks  to  recover  in  this  action  were 

finally  adjudicated  by  the  district  court  of 
'  riKhtK>f-waf     Johnson  county  on  the  thirteenth  day  of 

deed  :  oot^ 

nwitasto  fen.  June,  A.  D.  1873,  and  decided  against  him  in 

evteSS'*^"  •  an  action  wherein  he  was  plaintiff,  and  the 

Burlington,    Cedar    Rapids    &    Minnesota 
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Railway  Company  was  defendant.  To  sustain  this 
ivenuent,  defendant  was  permitted  to  introduce  in  evi- 
ience  the  files  and  decree  in  that  case,  and  their 
idmission  is  assigned  as  error.  The  dates  of  the 
^mmencement  of  that  action,  and  the  filing  of  the 
)etition,  are  not  shown ;  but  the  answer  was  filed  on  the 
wenty-seventh  day  of  May,  1873,  and  the  decree  was 
endered  on  the  thirteenth  day  of  the  next  month.  The 
ecords  introduced  show  that  the  action  was  brought  to 
ancel  the  right-of-way  deed  for  the  failure  of  the  defend - 
nt  therein  to  construct  the  fences  and  crossings  specified 
1  the  deed,  and  that  the  alleged  agreement  to  build  a 
ve-board  fence  was  in  issue.  The  answer  denied  the 
lleged  agreement,  and  pleaded  a  full  performance  of  all 
bligations  on  the  part  of  the  defendant.  The  decree 
mtes  a  trial  on  the  merits,  a  finding  for  the  defendant, 
nd  a  dismissal  of  the  petition  of  plaintiff.  Appellant 
mtends  that,  as  that  action  was  brought  for  a  cancella- 
on  of  the  right-of-way  deed,  while  this  is  brought  to 
weaver  damages  for  a  failure  to  maintain  the  fences  and 
*ossing  which  the  deed  contemplated,  an  adjudication 
I  the  former  case  cannot  operate  as  an  estoppel  in  this. 

is  tme  the  same  relief  was  not  asked  in  the  two  actions, 
it  the  validity  and  effect  of  the  deed,  and  the  agree- 
ent  by  virtue  of  which  it  was  executed,  were  involved 
.  both.  The  decree,  in  effect,  determined  that  the  deed 
as  valid  and  in  force,  and  that  the  company  had  ful- 
led on  its  part  the  requirements  of  the  agreement, 
lie  appellee,  as  a  subsequent  purchaser  of  the  road  for 
ilue,  had  a  right  to  rely  upon  the  deed  as  it  was  con- 
rued  by  the  adjudication.  The  plaintiff  did  not  ask 
r  a  reformation  of  the  deed,  but  asked  that  it  be  can- 
lied,  and  for  general  equitable  relief.  As  no  relief  was 
anted  him,  it  must  be  presumed  that  he  failed  to  show 
mself  entitled  to  any,  and  that  the  deed  was  sustained 

to  all  its  provisions.  It  provided  for  a  good  and 
wful  fence,  and  not  for  a  five-board  fence,  and  for  one 
ossing.     It  was  therefore  competent  for  the  defendant 
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to  prove  the  adjudication  as  tending  to  show  the  burdens 
it  assumed  with  respect  to  the  land  in  question  when  it 
purchased  the  road. 

II.    Is  the  defendant  bound  by  the  agreement  made 
between  plaintiff  and  Judge  Greene,  as  president  of  the 

g . .      Burlington,    Cedar    Rapids    &    Minnesota 

^[riiSimOTt'  Railway  Company,  in  June,  1873  ?  Api)ellaQt 
effeSt^TOo-'  iiisists  that  it  is,  and  urges,  in  support  of  his 
cessor.  claim,  the  fact  that  when  defendant  purchased 
the  railway  in  question  the  crossing  and  fences  for  which 
he  contends  were  being  maintained  by  the  company  above 
named,  and  that  plaintiff  was  in  the  enjoyment  of  them  ; 
hence  the  defendant  purchased  with  knowledge  of  plain- 
tiff's rights.  If  there  was  any  consideration  for  the 
agreement  of  June,  1873,  it  consisted  solely  of  claims  of 
the  plaintiff  for  damages  which  were  not  liens  on  the 
right  of  way,  but  were  in  the  nature  of  personal  demands 
against  the  company  which  built  the  road,  for  failure  to 
perform  its  agreement.  Plaintiff  attempted  to  obtain 
payment  of  these  claims  by  securing  an  easement  in  the 
form  of  a  i)ermanent  crossing,  and  by  placing  an  addi- 
tional and  permanent  burden  upon  the  owner  of  the 
right  of  way,  which  should  be  in  the  nature  of  a 
covenant  running  with  the  land,  and  require  the  main- 
tenance of  a  fence  of  a  particular  description.  Neither 
of  these  burdens  was  required  for  the  proper  construc- 
tion and  operation  of  the  road,  and  were  not  authorized 
by  the  deed  of  trust  through  which  defendant  claims 
title.  They  were  janior  to  the  deed  of  trust,  and  sub- 
ject to  it.  Hence  the  defendant,  in  acquiring  title  by 
virtue  of  the  foreclosure  sale,  assumed  no  obligjttio^  in 
regard  to  them.  This  case  is  entirely  different  from  that 
of  8wan  v.  Burlington,  C.  R.  dk  iT.  By.  Cb.,  72  Iowa,  660. 
In  that  case  the  plaintiff  had  acquired  a  valid  right  to  a 
passage-way  when  the  road  was  built,  and,  having  fcieen 
in  the  possession  and  enjoyment  of  it  when  the  defend- 
ant purchased,  did  not  lose  his  right  thereto.  The  case 
of  Close  V.  Burlington,  C.  JR.  AN.  By.  Co.^  64  Iowa,  14^, 
is  more  nearly  in  point. 
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III.  Bat  it  is  insisted  by  appellant  that,  even  if 
lere  be  no  obligation  on  the  part  of  defendant  to 
Tnnme :  maintain  anything  more  than  a  lawful  wire 
SJve  feSSi  fence  and  one  crossing,  yet  he  was  in  the 
idditiSIai'  actual  enjoyment  of  the  five-board  fence  and 
isreement.  ^^^  crossing$  when  defendant  acquired  title, 
id  therefore  defendant  was  liable  for  removing  them. 

response  to  this  it  is  contended  that  the  removal  was 
mpleted  more  than  five  years  before  the  commence- 
3nt  of  this  action,  and  that  plaintiff's  cause  of  action, 
erefore,  is  barred  by  the  statute  of  limitations.  We 
9  of  the  opinion  that,  w  hile  the  defendant  was  under 

obligation  to  maintain  the  west  crossing  and  the  five 
ard  fence,  yet  the  plaintiff,  having  been  in  the  rightful 
joyment  of  them,  and  not  having  been  made  a  party 

the  foreclosure  proceedings,  could  not  lawfully 
nove  them.  The  evidence  as  to  the  date  of  the 
noval  is  conflicting.  Some  of  the  boards  were  not 
noved  until  1882.  It  is  not  clear,  therefore,  that 
lintifl's  right  of  action  as  to  that  is  barred.  Some  of 
i  evidence  tends  to  show  that  the  east  crossing  has  not 
m  properly  maintained  since  the  year  1881.  We  con- 
ide  that  the  court  below  erred  in  not  submitting  the 
je  to  the  jury. 

IV.  The  appellee  has  filed  a  motion  to  strike  the 
dence  from  the  abstract,  on  the  alleged  ground  that  it 
tix  of  ex-  ^^  ^^*  piroperly  certified  and  preserved  by 
■J^^g  bill  of  exceptions.  It  appears  that  a  skele- 
idence.        ^q^  jjiu  ^f    exceptious    was    filed  on  the 

mtieth  day  of  January,  1888.  It  states  that  the 
^rt-hand  reporter's  notes  of  the  evidence  are  on  file, 
1  miakes  them  and  the  translation  thereof,  a  part  of 
I  bill  of  exceptions,  and  directs  the  clerk  to  copy  the 
nslation  into  the  bill  of  exceptions.  The  translation 
s  filed  on  the  eighth  day  of  March,  1888.  We  think 
3  was  all  that  was  required.  Section  3777  of  the  Code 
\  amended )  contemplates  the  filing  of  the  transcript 
the  short-hand  reporter' s  notes  of  the  evidence  after 
'  filing  of  the  bill  of  exceptions.  We  think  the  evi- 
ice  was  properly   preserved  and  certified  under  the 
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statate  relating  to  actions  at  law.  Hampton  v.  Moorhe<id^ 
62  Iowa,  92.  The  motion  is  therefore  overruled.  For 
the  errors  indicated  the  judgment  of  the  district  court  is 

Reversbd. 


Debrino  &  Co.  V.  Wheeler  tt  ah 
DoTsoN  V.  The  Same. 

1  Chattel  Mortgage :  levy  on  mortgaged  property  c  deposit  with 
CLERK :  MORTGAGE  NOT  DUB.  Personal  property  mortgaged  prior  to 
the  taking  efifect  of  chapter  117,  Laws  of  1886,  cannot  be  taken  upon 
attachment  or  execution  under  said  act,  unless  the  mortg^age  debt 
is  due ;  and  such  debt  is  not  due  at  any  time  simply  because  the 
notes  provide  that,  in  case  the  holder  may  deem  himself  insecure, 
he  may  take  possession  of  the  property  under  the  mortgage  and 
proceed  to  sell  it  thereon.  In  such  case  tiie  debt  does  not  become 
due  until  the  creditor  does  something  by  way  of  availing  himself 
of  the  benefit  of  such  provision ;  and  a  deposit  with  the  clerk  of  the 
amount  of  the  mortgage  debt  gives  the  execution  or  attaching 
creditor  no  rights  under  the  statute. 

3.  The  Same:  relief  in  equity.  But  where,  in  such  case,  the 
execution  or  attaching  creditors  deposits  the  amount  of  the  mort* 
gage  debt  with  the  clerk,  and  it  is  received  by  the  mortgagee,  and 
he  surrenders  all  right  to  enforce  the  mortgage,  the  execution  or 
attaching  creditor  may,  in  the  absence  of  any  statute,  enforce  it 
against  the  property  to  the  extent  of  the  sum  secured  thereby. 
This  being  the  intention  of  the  parties,  equity  wiU  carry  it  into 
effect,  though  no  rights  under  the  statute  are  secured  by  the 
transaction. 

Appeals  from  Atcdubon  District  Court. — Hon.  A.   B. 

Thobnell,  Judge. 

Piled,  January  17,  1889. 

J  These  are  actions  to  recover  the  value  of  certain 
personal  property  taken  and  converted  by  defendant. 
The  plaintiffs  in  the  first  case  were  mortgagees  of  the 
property  taken,  and  in  the  second  case  the  plaintiff  was 
the  owner.  The  cases  are  submitted  for  decision 
together ;  the  questions  of  law  involved  in  each  being 
the  same,  and  the  facts  upon  which  such  questions  are 
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BToIved  being  alike  in  each  case.  There  was  a  jadg- 
Dent  for  plaintiff  in  each  case.  Defendants  in  each 
ppeal.    Plaintiffs  in  the  first  case  also  appeal. 

F.  E.  Brainerd,  J.  M.  Origgs  and  Theo.  F. 
lyers,  for  api>ellants. 

Nashj  Phelps  A  Oreta^  for  appellees. 

Beck,  J.— I.  The  defendants  justify  the  taking  and 
}nv6rsion  of  the  property  under  the  following  facts : 
j^^^^  The  defendant  Wheeler  had  a  judgment 
S^^mmort-  agai^st  Dotsou,  who  executed  the  chattel 
^^S^it  mortgage  under  which  plaintiffs  claim. 
2!^|IS«not  Upon  this  judgment  an  execution  was  issued 
^'^'  and  plac^  in  the  hands  of  the  defendant 

allory,  who  was  the  sheriff.  Two  other  mortgages 
&re  on  the  property  which  were  prior  to  the  defend- 
\\3i  judgments  and  to  plaintiff '  s  mortgage.  Def endan  t 
'^heeler  dei>osited  the  amount  due  on  these  mortgages 
ith  the  clerk  of  the  court,  and  then  caused  the  prop- 
ty  to  be  seized  and  sold  upon  his  execution.  The 
3rtgagees  received  the  sums  so  deposited,  and  with- 
ew  all  claim  to  enforce  the  mortgages  against  the 
operty.  The  deposit  was  made  by  defendant  in  sup- 
sed  compliance  with  chapter  117,  Acts  Twenty-first 
»neral  Assembly,  authorizing  proceedings  of  this 
aracter. 

II.  In  our  opinion,  this  statute  does  not  authorize 
9  deposit  made  by  defendant.  The  mortgages  were 
Bcut^  before  the  enactment  of  the  statute,  which  in 
{tion  1  provides  that  the  deposit  may  be  made  when 
)  debt  secured  is  due,  in  case  the  mortgage  was 
ecuted  before  the  statute.  But  the  debt  was  not  due 
the  terms  of  the  note  when  the  deposit  was  made. 
fendants'  counsel,  however,  claim  that  the  debt 
(ored  by  one  of  the  mortgages  was  due  and  payable 
demand,  for  the  reason  that  the  notes  provide  that, 
case  the  holder  may  ^eem  himself  insecure,  he  may 
le  possession  of  the  property  under  the  mortgage,  and 
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proceed  to  sell  it  thereon.  Doabtless,  under  this  pio- 
vision,  the  creditor  could  at  any  time,  if  he  had  cause 
to  deem  himself  insecure,  seize  the  property,  and  by 
this  act  he  would  declare  the  debt  due.  But,  in  the 
absence  of  any  act  or  notice  by  the  creditor,  the  debt 
cannot  be  regarded  as  due  at  any  time  by  the  mere  force 
of  the  condition.  The  record  fails  to  show  that  by  any 
act,  declaration  or  notice  by  the  mortgagees  the  notes 
had  become  due.  As  the  debt  was  not  due,  defendant 
could  not  under,  the  statute,  deposit  the  amount  dae^ 
and  subject  the  mortgaged  property  to  hia  execution. 

III.  But  the  money  deposited  by  him  was  received 
by  the  mortgagees,  who  surrendered  all  right  to  enforce 

their  mbrtgages.  In  the  absence  of  statute. 
relief  in         the  holdex  of  a  junior  lien  may  acquire  a 

senior  lien,  and,  at  least  to  the  extent  of  the 
sum  secured,  may  enforce  it  against  the  property.  In 
the  case  at  bar,  defendants,  through  the  clerk,  paid  the 
mortgagees  the  amount  of  their  liens.  They  intended 
that  defendants  should  acquire  the  right  to  enforce  these 
liens  against  the  property.  But  they  were  not  acting 
within  the  terms  of  the  statute,  and  therefore  acquired 
no  right  thereunder.  In  equity,  however,  they  will  be 
held  to  have  acquired  just  what  the  parties  intended. 
The  mortgagees  intended  that  they  should  acquire  fte 
right  to  enforce  the  mortgage  to  the  extent  of  the  debt. 
To  that  extent  will  equity  carry  out  the  intentieu  of 
the  parties,,  and  will  thus  far  grant  relief  to  defendanta. 
The  plaintiffs  in  these  cases  cannot  complain,  for  tkey 
are  not  prejudiced  by  the  rule  we  recognize.  Delsen 
was  bound  for  the  debt ;  he  cannot  complain.  Beerkig 
&  Co.  are  deprived  of  no  remedy  against  their  debtero, 
and  their  rights  as  to  priority  are  the  same  as  they  weie 
before  the  transactions  in  question  were  had.  That  is 
all  there  is  of  it.  This  imposes  upon  them  no  injusiiee 
or  hardship. 

IV.  It  is  plain  that  defendants  acquired  the  right 
to  enforce  the  mortgages  to  the  extent  of  the  amount 
<lue  thereon,  and  no  further.  So  the  district  court  found 
that  the  property  in  each  case  exceeded  the  amount  of 
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the  debts,  and  rendered  judgment  therefor.  We  think 
the  amounts  of  the  re8X>ective  judgments,  as  found  by 
the  district  court,  are  correct.  The  evidence  is  not  as 
Diear  and  direct  as  it  could  have  been,  but  we  thi  nk  it 
satisfactorily  supports   the  findings  of  the  court  below. 

y .  The  plaintiffs  in  the  first  case,  upon  their  appeal, 
insist  that  a  demurrer  by  them  to  defendants'  answer, 
netting  up  the  right  of  defendants  to  equitable  relief 
ipon  the  facts  alleged,  was  erroneously  overruled.  But 
he  right  of  defendants  to  relief  we  have  considered  and 
6ttled  in  this  opinion.  Nothing  further  need  be  said 
ipon  the  ruling  on  the  demurrer. 

The  same  plaintiffs  also  insist  that  the  amount  of 
be  judgment  in  their  favor,  as  found  by  the  district 
ourt,  is  too  small.  We  have .  considered  the  evidence 
•earing  upon  this  point  as  just  stated  above.  Other 
nestions  in  the  ^  case  need  not  be  discussed.  In  our 
pinion,  the  cases  on  all  the  appeals  should  be 

Affirmed. 


Emmet  County  v.  Allen  et  al. 

Swamp  lAnds:  contract  to  oomvbt  fob  bbrvicbb  nr  pbo- 
CURINO :  STATUTORY  PROmBiTiON.  Section  1,  chapter  110,  Laws  of 
1854-^,  prohibiting  the  sale  or  dispoeition  of  swamp  lands  until  the 
title  thereto  should  be  perfected  in  the  state,  did  not  render  nuU 
an  agreement  by^the  plaintiff  county  to  convey  a  portion  of  such 
lands  to  certain  agents  in  payment  for  their  servicee  in  securing 
and  perfecting  its  title  to  such  lands,  nor  a  conveyance  of  lands, 
made  in  pursuance  of  such  agreement  after  the  title  had  been 
perfected  in  the  county.  (Compare  Allen  v.  Cerro  Oordo  County, 
M  Iowa,  54,  and  Orimea  v,  Hamilton  County^  87  Iowa.  290:) 

:    :   0ON8IDERATION :   SBTTLBMKNT.     In  such    case, 

where  some  serrices  were  rendered,  and  the  plaintiff  and  the 
agents  had  a  settlement  thereof,  and  the  lands  were  conveyed  in 
pursoanoe  of  such  settlement,  it  cannot  be  said  that  the  convey- 
ances were  void  for  want  of  a  consideration. 

ppeaZ  from  Emmet  District  Court. — Hon.  Oeobgb  H. 

Carr,  Judge. 

FiLED«  January  17,  1889. 
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Action  to  quiet  the  title  to  certain  lands,  after  a 
trial  on  the  merits,  plaintiff's  petition  was  dismissed. 
It  now  appeals. 

John  Jenswoldy  Jr.^  for  appellant. 

Soper  &  AUeUj  for  appellees. 

B£CK,  J. — I.  The  lands  in  controversy  are  a  part 
of  the  swamp  lands  of  the  county,  which  were  granted 

1  swAMF  lands  •  ^^  congress  to  the  state,  and  by  the  state 
'contract to     granted  to  the  county.     See  Miller's  Code, 

convey  for        "  ^      .  •■■  ,.. 

wj^^e*  to  p.  1106  et  seq.j  for  the  state  legislation 
prohiwiJon.  ^^^cting  the  swamp  lands.  In  18*73  the 
plaintiff,  to  perfect  and  secure  the  title  of 
the  lands,  entered  into  the  following  contract  with  the 
parties  therein  named:  ^^This  agreement,  made  this 
eighteenth  day  of  June,  1873,  by  the  county  of  Emmet, 
in  the  state  of  Iowa,  party  of  the  first  part,  and 
Duncombe,  O'Connell  &  Springer,  of  Fort  Dodge,  of  the 
second  part,  witnesseth :  The  first  party  hereby  con- 
stitutes and  api)oints  said  second  party  its  agents, 
counsel,  and  attorneys  in  fact,  to  procure  for  said  first 
party  all  money,  lands,  scrip  and  other  property  and 
rights  inuring  to  said  first  party  under  the  laws  of  con- 
gress, and  of  the  state  of  Iowa,  in  relation  to  swamp 
and  overfiowed  lands ;  and  to  that  end  the  second  party 
is  empowered  to  appear  for  and  in  behalf  of  the  first 
party,  to  defend  its  rights  and  interests  aforesaid,  in 
any  tribunal,  judicial  or  otherwise,  in  the  United  States, 
and  to  commence  any  suit  or  proceedings  which  in  their 
judgment  may  be  necessary.  The  said  second  party 
is  also  authorized  to  settle  and  adjust  all  coniiicting 
claims  in  respect  to  the  several  subjects  aforesaid,  at 
their  discretion,  subject  to  the  approval  of  said  first 
party;  and  therein  the  first  party  shall  pay  all 
costs  and  expenses,  except  the  personal  expenses  of 
said  second  party.  The  second  party  shall  prosecute 
said  claims  with  all  reasonable  and  i)ossible  dis- 
patch, and,  as  compensation  in  full  for  all  services  to 
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be  rendered  as  aforesaid  by  the  said  second  party,  the 
said  party  of  the  first  part  hereby  covenants  and  agrees 
to  convey  to  said  second  part  one  undivided  one-half 
of  all  the  lands  aforesaid,  of  which  the  first  party  shall 
become  the  owner,  and  such  conveyance  shall  be  made 
as  soon  as  the  title  to  said  lands  shall  be  vested  in  the 
party  of  the  first  part, — time  being  the  essence  of  this 
stipulation ;  and  the  first  party  also  agrees,  as  a  further 
part  of  said  compensation,  to  deliver  and  pay  over  to 
aid  second  party  one-half  of  all  the  moneys,  scrip, 
jroperty  and  other  proceeds  inuring  to  said  first  party 
mder  the  several  laws  aforesaid,  as  soon  as  the  same 
s  secured  or  vested  in  said  first  party, — time  being  also 
he  essence  of  this  contract.  Nevertheless  said  second 
)arty  has  the  absolute  right  of  election,  instead  of  taking 
tompensation  as  aforesaid,  to  have  and  receive,  as  full 
ompensation  for  the  services  to  be  rendered  as  afore- 
aid,  fees  equal  to  one-half  of  the  true  and  actual  cash 
alue  of  all  the  lands,  scrip,  money  and  other  proceeds 
During  to  the  first  party  under  the  laws  aforesaid,  to 
»e  determined  by  arbitration.  In  case  of  the  compro- 
dise  of  conflicting  claims  or  litigation  in  respect  to  the 
\TOjpeTty  and  moneys  aforesaid,  the  compensation  af ore- 
aid  shall  be  adjusted  upon  the  basis  of  the  amount 
&ceived  by  the  first  party  as  such  compromise.  The 
arties  hereto  bind  themselves  to  carry  out  and  perform 
trictly  the  several  stipulations  of  this  contract,  and 
lat  the  second  party  shall  report  to  the  board  of 
iiper visors,  when  called  upon  by  said  board." 

In  1881,  Buncombe,  O'Connell  &  Springer  assigned 
16  contract  to  defendant  Allen.  In  April,  1882,  the 
laintiff  conveyed  the  lands  to  Allen.  The  other  def end- 
ata  held  under  him.  Plaintiff  claims  that  the  contract 
[id  deed  for  the  lands  were  made  without  authority, 
nd  therefore  passed  no  title  to  defendants.  This  claim 
ad  position  of  plaintiff  is  based  upon  a  prohibition  of 
action  1,  chapter  110,  Acts  Fifth  General  Assembly, 
hich  is  in  this  language:  "That  no  swamp  or  over- 
owed  lands  granted  to  the  state,  and  situate  in  the 
resent  unorganized  counties,  shall  be  sold  or  disposed 
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of  till  tbe  title  to  said  lands  shall  be  perfected  in  the 
state ;  whereupon  the  titles  to  said  lands  shall  be  trans- 
ferred to  the  said  counties,  where  they  are  situated." 
It  is  proper  here  to  remark  that  before  the  conveyance 
of  the  lands  by  the  county  the  title  therein  had  been 
perfected  in  the  county. 

II.     We  are  to  inquire  and  determine  whether  the 
statute  just  quoted  operates  as  a  prohibition,  rendering 
null  the  contract  above  set  out.      Is  that  contract  a 
sale  or  disposition    of  '  the   lands,   in  the  contempla- 
tion of  the  contract?      We  think  not.     The   purpose 
of   the    instrument   is    to   provide   for   securing   and 
perfecting  the  title    in  the    lands.     It    is   a   contract 
for   the    acquisition,   and    not  for   the  sale  or   other 
disposition    of    the  lands.      The  county  had   author- 
ity to  make  the  contract  for  the  purpose  of  acqairing 
and  securing  the  property.     Of  this  there  can  be  no 
doubt.    And  it  had  the  authority  to  provide  that  a  part 
of  the  lands,  when  acquired,  should  be  directed  to  the 
payment  for  the  seY*vices  rendered    in  acquiring  the 
whole.    AUen  «.   Cerro  Oordo  County^  34  Iowa,  64 ; 
Cfrimes  v.  Hamilton  County^  37  Iowa,  290.    This  con- 
tract is  neither  a  sale  nor  a  disposition  of  the  lands  in 
any  other  manner.'    No  title  to  the  lands  passed  to  the 
parties  with  whom  the  county  contracted,  and  no  lien 
attached  to  the  land  by  virtue  of  the  contract.    The 
statute  forbids  the  county  to  sell  or  dispose  of  the  lands 
until  the  title  is  perfected.     But  this  is  not  a  prohibition 
of  lawful  acts  looking  to  the  perfecting  of  the  title  by 
the  disposition  of  a  part  of  the  property  when  the  whole 
is  acquired.    The  contract  in  this  case  provides  that 
when  certain  acts  are  done,  and  the  title  is  thereby  per- 
fected, then  will  the  county  sell  or  dispose  of  a  part  of 
the  lands  in  compensation  of  services  in  securing  the 
whole  upon  the  terms  and  conditions  specified.    In  our 
opinion,  the  contract  is  not  prohibited  by  the  statute. 
When  the  lands  were  finally  sold  and   conveyed   to 
defendant,  the  title  had  been  perfected,  and  the  services 
contemplated  by  the  contract  had  been  rendered.    The 
transaction  was  therefore  not  prohibited  by  the-fitatute 
under  consideration. 
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III.  It  is  insisted  that  the  contract  is  without  the 
Bopport  of  consideration,  inasmuch  as  no  services  were 
J . .      rendered   or    expenses    incuri'ed    by    the 

SSlmStue-     parties  with  whom  the  plaintiflF  contracted. 

■*^*"  But    this   position   is    not    supported    by 

;he  record.  It  is  shown  that  there  were  some  services 
^radered,  and  that  the  county  and  the  other  con* 
xacting  parties  had  a  settlement  thereof,  and  the 
aads  were  conveyed  in  pursuance  of  such  settlement* 
t  thus  clearly  appears  that  there  was  service  rendered 
i^hich  the  parties  regarded  by  this  settlement  as  a  suffi- 
ient  consideration  for  the  conveyance  of  the  lands. 
i¥e  will  not  now  inquire  as  to  the  adequacy  of  the 
ottsideration.  It  is  sufficient  for  us  to  know  that  there 
fuJB  a  consideration  for  the  contract  of  sale.  These 
^iews  dispose  of  the  controlling  questions  in  the  case, 
ihfi  decree  of  the  district  court  dismissing  plaintiff  *8 
petition  is 

Affirmed. 


Sperkt,  Watt  &  Garver  v.  Clarke. 

battel  Mortgage :  of  accounts  :  what  is  :  iNDEFiNrrBDBscRiFnoN. 
The  mortgage  in  question  reads  thus :  '*  We  have  bargained  and 
eold  *  *  *  our  entire  stock  of  dry  goods  •  *  •  •  also  our 
4>6okB  of  ac<x>unt,  and  accounts  due  and  to  become  due,  •  *  * 
io-teTeand  to  bold  tbe  same  forever,  *  •  •  upon  condition, 
liowever,  that  if  tbeeaid  (mortgagors)  shaU  pay  or  cause  to  be  paid 
lo  the  said  (mortgagees)  »  •  ♦  two  promissory  notes,  »  ♦  ♦ 
then  these  presents  to  be  void ;  otherwise  in  full  force."    Held — 

(1}  That  this  was  a  mortgage  or  pledge  of  the  accounts,  and  not 
an  absolute  assigmnent, 

{SO  That  the  description  of  the  accounts  was  so  indefinite  that 
the  record  of  the  instrument  did  not  impart  constructive 
notice  to  the  third  parties. 

[Robinson,  J.,  di89enting.} 
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Appeal  from    Webster  District  Court, — Hon.   D.    D. 

Miracle,  Judge. 

Filed,  January  17,  1889. 

On  the  second  day  of  February,  1885,  the  firm  of 
Thompson  &  Thompson  was  doing  business  at  Dakota 
City,  in  Humboldt  county,  and  were  owing  the  plain- 
tiffs $2,193.92,  and  to  secure  the  same  made  their  mort* 
gage  conveying  a  stock  of  merchandise,  and  also  their 
books  of  account  and  accounts  due  and  to  become  due  ; 
and  the  mortgage  was  on  the  same  day  properly  filed 
for  record  in  Humboldt  county.  The  accounts  were  left 
in  the  hands  of  Thompson  &  Thompson,  under  an  agree- 
ment that  they  should  collect  the  same  and  remit  to  the 
plaintiffs.  On  the  fourth  of  February,  1885,  Thompson 
&  Thompson  made  to  the  defendant  their  promissory 
note  for  five  hundred  dollars,  and  to  secure  the  payment 
of  the  same  assigned  and  delivered  to  the  defendant 
their  books  of  account.  The  plaintiffs  afterwards 
( March  14,  1886 )  sold  the  stock  of  goods  by  virtue  of 
the  terms  of  the  mortgage,  and  the  proceeds  of  such 
sale  reduced  their  claim  to  $473.43.  On  the  twenty- 
eighth  day  of  February,  1885,  the  plaintiffs  and  the 
defendant  entered  into  a  written  agreement  whereby 
the  defendant  was  to  retain  the  books  and  collect  the 
accounts,  or  settle  the  same  by  taking  notes,  and  hold 
the  proceeds  subject  to  the  action  of  the  court  determin- 
ing the  priority  of  the  liens  of  the  parties.  On  said 
accounts  the  defendant  had,  at  the  time  of  filing  his 
answer,  collected  five  hundred  dollars,  leaving  a  balance 
uncollected.  The  record  presents  other  facts,  but  they 
are  unnecessary  to  a  proper  understanding  of  the  case, 
as  we  view  it.  The  only  question  in  the  case  is,  which 
party  has  the  fii'st  claim  on  the  accounts  and  the  pro- 
ceeds  thereof  ?  The  court  below  found  for  the  defend- 
ant, and  the  plaintiffs  appeal. 

Lehman  &  Park^  for  appellants. 

A.  Botsford  and  J,  P.  Dollicer^  for  api)ellee. 
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Gkanoer,  J. — I.  The  first  question  presented  in 
argument  for  our  consideration  is,  will  the  clause  in  the 
mortgage  as  to  the  accounts  be  construed  as  an  assign- 
ment, or  a  mere  pledge  as  security}  We  think  the 
instrnment  on  its  face  settles  that  question.  It  is  said 
in  argument  by  appellants  that  '^  the  instrument  itself 
bears  the  intent  of  the  parties."  Let  us  refer  to  it.  It 
ays:  "We  have  bargained  and  sold  *  *  *  our 
?ntire  stock  of  dry  goods,  *  *  *  situate  in  Mrs.  A. 
B.  West's  store  building  in  Dakota  City ;  «  *  * 
ilso  our  books  of  account,  and  accounts  due  and  to 
become  due,  ^  ^  *  to  have  and  to  hold  the  same 
forever,  *  *  *  upon  condition,  however,  that  if  the 
md  Thompson  &  Thompson  shall  pay  or  cause  to  be 
paid  to  the  said  Sperry,  Watt  &  Garver  *  *  *  two 
;)romissory  notes,  *  *  *  then  these  presents  to  be 
roid ;  otherwise  in  full  force."  It  is  conceded  in  the 
.^ase  that  the  stock  of  goods  was  only  mortgaged.  Now, 
aking  the  instrument  as  showing  the  intent  of  the 
)arties,  ( and  wherein  does  it  show  a  different  intent  or 
)urpo8e  as  to  the  stock  of  goods  and  the  accounts  t )  the 
ame  language  as  to  the  sale  and  the  conditions  of  the 
ale  applies  to  each.  It  is  the  conditional  feature  of  the 
nstrument  that  renders  it  a  mortgage.  The  clause  of 
he  instrument  which  appellants  construe  as  the  assign- 
nent  is  ingrafted  into  a  mortgage,  and  without  a  dis- 
inguishing  sentence  in  reference  to  it.  This,  we  think, 
s  enough  to  justify  a  holding  that  the  intent  was  only 
J  pledge  it  as  security.  As  indicating  the  intent  of  the 
laintiffs,  looking  beyond  the  mortgage,  we  find  by 
?f erence  to  the  agreement,  by  which  the  defendant  was 
>  hold  and  collect  the  accounts  pending  litigation,  that 
:  uses  these  words:  *' Whereas  said  Sperry,  Watt  & 
farver  hold  a  chattel  mortgage  executed  February 
,  1886,  l}y.Thomi)Son  &  Thompson,  upon  the  books  of 
ccount  due  and  to  become  due,"  etc.  This  language 
idicates  something  of  the  view  of  the  plaintiffs  after 
tiis  controversy  arose. 
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II.  It  is  insisted  by  the  appellee  that  the  descrip- 
tion in  the  mortgage  is  too  indefinite  to  impart  con- 
structive notice  to  third  parties.  The  description  in  the 
mortgage,  placed  under  the  usual,  videlicet  \b  as 
follows:  "Our  entire  stock  of  dry  goods,  groceries, 
boots  and  shoes,  clothing,  glassware  and  fixtures,  all 
situate  in  Mrs.  A.  B.  West's  store  building  in  Dakota 
City,  Iowa,  on  lots  6  and  7,  in  block  No.  7,  in  said  town 
of  Dakota  City,  Iowa ;  also  our  books  of  account  and 
accounts  due  and  to  become  due."  Something  is  said 
in  argument  as  to  accounts  not  being  a  proper  subject  of 
chattel  mortgage.  That  point,  in  this  case,  has  received 
little  attention  from  counsel,  and  we  pass  it,  hoping  to 
be  favored  with  a  fuller  brief  and  argument,  if  the  ques- 
tion shall  hereafter  arise.  As  to  the  sufiiciency  of  the 
description  we  are  not  referred  to,  nor  do  we  find,  where 
this  court  has  passed  upon  the  sufficiency  of  a  descrip- 
tion of  accounts  in  a  mortgage.  In  the  case  of  Ormsby 
V.  Nolan^'Qd  Iowa,  180,  the  court  had  under  considera- 
tion the  sufiiciency  of  a  description  in  these  woids : 
**One  open  buggy,  with  fills,  new,  made  by  Taylor 
Bros.,  Emmetsburg,  and  bought  of  them ;  and  one 
salky,  new,  and  made  by  Taylor  Bros.,  Emmetsburg, 
Iowa."  This  court  held  such  a  description  too  indefinite 
to  impart  constructive  notice,  and  used  the  following 
language:  '^ The  description  of  the  property  as  con- 
tained in  the  mortgage  must  direct  the  mind  to  evidence 
whereby  the  precise  thing  conveyed  may  be  ascertained, 
and  if  thereby  absolute  certainty  m^y  be  attained  the 
instrument  is  valid  ;  otherwise,  it  is  void  as  to  third 
p2U*ties  for  uncertainty."  The  description  in  the  case 
at  bar  is  certainly  not  more  definite  or  cei*tain.  It  says, 
"our  accounts."  It  is  to  some  extent  uncertain  as  to 
whether  it  means  all  or  only  a  part.  Extrinsic  evidence 
would  in.  many  cases  show  that  by  such  an  expression 
the  parties  only  intended  a  part ;  in  others  it  would 
show  that  all  was  intended.  It  does  not  show  whether 
the  mortgage  includes  only  the  accounts  made  directly 
by  Thompson  &  Thompson  in  their  business,  or  accounts 
purchased  by  them,— whether  or  not  they  are  accomnts 
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evidenced  or  designated  by  memorandnms.  Words 
oonld  hardly  be  used  to  render  it  more  indefinite  and 
oDoertain.  It  does  not  come  within  the  rule  that  ''the 
mortgage  mast  direct  the  mind  to  evidence  whereby  the 
precise  thing  conveyed  may  be  ascertained."  If  the 
mortgage  contained  a  clause  referring  to  a  memorandum 
statement  of  the  accounts,  or  a  book  containing  a  state- 
ment or  a  memorandum  thereof  in  the  possession  of 
lome  person,  it  would  seem  to  point  to  the  evidence 
x>ntemplated  by  the  rule  given.  We  think  the  record 
)f  the  mortgage,  so  far  as  the  accounts  are  concerned, 
vas  not  notice  to  the  defendant. 

Affirm  ED. 
Robinson,  J.,  dissenting. 


Lucas  v.  Crippen  et  aZ. 

Contract:  trade  of  real  estate:  false  rsfbessntations : 
iwcTBSfOii.  False  representatioiis  as  to  the  value  of  real  estate 
tatei  in  trade  for  other  property  are  no  ground  for  a  reBciasioa  of  the 
contract,  or  for  damages,  where  the  complaining  party  did  not 
rely  upon  them,  and  was  not  by  them  induced  to  make  the  trade. 
In  this  case  it  appears  that  plaintiff  did  not  rely  upon  the  alleged 
false  representations,  but  upon  the  examination  and  report  of  his 
own  agent. 

: : :  OPINION  AS  to  value,    a  charge  of  fraud 
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can  seldom  be  predicated  on  the  mere  expression  of  an  opinion  ; 
and  in  this  case,  where  the  parties  traded  real  estate,  and  a  large 
portion  of  that  taken  by  defendant  had  never  been  seen  by  either, 
and  was  of  an  uncertain  yalue,  the  fact  that  defendant  estimated 
the  value  of  his  property  at  more  than  it  would  bring  in  oash  at  the 
time,  but  not  at  more  than  he  might  reasonably  suppose  it  would 
bring  in  the  near  future,  held  no  ground  for  a  rescission  or  for 
damages. 

: :  defective  title.    The  title  to  some  of  the  land 


taken  in  an  exchange  of  real  estate  was  defective,  but  no  breach 
of  the  covenants  of  seizin  and  for  quiet  enjoyment  was  shown. 
Held  that  these  defects  were  no  ground  for  a  rescission  of  the 
contract  or  for  damages. 

ippeal  from  Adams  District  Court, — Hon.  John  W. 

Harvey,  Judge. 

Filed,  January  17,  1889. 
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The  transact!  on  out  of  which  this  action  arose  was 
an  exchange  by  plaintiff  with  defendant  R.  A.  Crippen 
of  certain  real  estate  in  the  state  of  California  for  real 
estate  and  personal  property  in  this  state.  The  Califor- 
nia property  consisted  of  an  undivided  two-thirds  of 
fifty-nine  lots  in  the  city  of  Los  Angeles,  357  acres  of 
land  near  Santa  Monica,  and  1,680  acres  in  Antelope 
Talley.  The  Iowa  real  estate  consisted  of  a  large 
number  of  lots  in  the  town  of  Corning,  a  number  of 
ti*acts  of  land  in  Adams  c6unty,  and  t  wenty-nine  lots  in 
the  town  of  Malvern.  The  parties  were  in  California  at 
the  time  of  the  transaction,  and  soon  afterwards  plaintiff 
removed  to  this  state  and  took  possession  of  the  prop- 
erty obtained  by  him  in  the  exchan  ge.  He  now  com- 
plains that  he  was  deceived  by  certain  false  and 
fraudulent  representations  made  by  defendant,  during 
the  negotiation,  as  to  the  market  value  of  the  Iowa 
property,  and  other  matters  material  to  the  transaction. 
The  action  is  in  equity ;  the  prayer  of  the  petition,  which 
is  in  the  alternative,  being  (1)  for  the  rescission  of  the 
contract ;  and,  ( 3 )  if  rescission  cannot  be  had,  for 
damages.  The  district  court  after  a  full  hearing,  dis- 
missed the  petition,  and  plaintiff  appeals. 

/.  H.  Lucas  and  H.  F.  DalCy  for  appellant. 

T.  Jf.  Stuart^  for  appellees. 

Rebd,  C.  J. — The  negotiation  which  led  to  the 
exchange  was  entered  into  about  the  first  of  February, 
1886.  On  the  twelfth  of  that  month  the  parties  signed 
a  contract  by  which  it  was  stipulated  that  one  £.  J. 
White,  plaintiff 's  son-in-law,  should  make  a  preliminary 
examination  of  the  Iowa  property,  and  report  the  result 
thereof  to  plaintiff,  who  reserved  the  right  either  to  thea 
terminate  the  negotiation,  or  to  proceed  to  make  a  personal 
examination  of  the  property  and  determine  therefrom 
whether  he  would  make  the  trade.  It  was  also  stipulated 
in  case  he  should  determine,  after  receiving  White's 
report,  to  make  a  personal  examination,  that  the  parties 
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should  execute  the  conveyance  and  assignment  necessary 
to  pass  the  titles,  and  deposit  the  same  in  a  bank  in  Los 
Angeles,  to  be  delivered  or  returned,  as  plaintiff  might 
determine  after  seein/a;  the  property.  In  pursuance  of 
the  contract,  White  went  to  Corning,  and  examined  the 
property  there,  and  lands  situated  in  Adams  county, 
except  one  eighty-acre  tract,  and  he  telegraphed  his 
report  to  plaintiff,  which  was  to  the  effect  that  all  of  the 
property  examined  by  him,  except  five  tracts,  was  as 
Faluable  as  represented  by  Crippen,  and  that  his  estimate 
of  the  value  of  those  tracts  was  less  by  twenty-one  hundred 
dollars,  in  the  aggregate,  than  that  placed  upon  it  by 
Crippen,  The  report  also  indicated  that  while  he  had 
Dot  examined  the  eighty-acre  tract  and  the  lots  in  Mal- 
vern, his  information  with  reference  to  them  was  favor- 
able. It  also  gave  his  impression  of  Corning,  and  the 
information  acquired  by  him  as  to  the  population  of  the 
place,  and  the  standing  of  Crippen  in  the  community, 
be  having  long  resided  there.  When  plaintiff  received 
the  report,  the  parties  entered  into  further  negotiations, 
^hich  resulted  in  an  agreemeQt  to  make  the  exchange, 
^thout  any  further  examination  of  the  property  by 
plaintiff,  and  they  accordingly  executed  and  delivered 
;he  conveyances.  That  agreement  was  also  reduced  to 
vriting  and  signed,  as  an  addenda  to  the  former  con- 
ract,  and  is  as  follows:  ''Being  satisfied  to  make  the 
;rade  hereinbefore  recited,  the  parties  have  agreed  to 
K>nclude  the  trade  upon  the  report  of  E.  J.  White,  the 
)arty  making  the  preliminary  examination,  and  have, 
his  twenty-third  day  of  February,  1886,  agreed  to 
ixchange  deeds  and  contracts  as  herein  specified,  which 
las  been  done  as  above  provided,  excepting  said  Crippen 
envoys  an  additional  eighty  acres,  to-wit,  the  north 
»ne-half,  southwest  quarter,  section  3,  range  73,  township 
14,  subject  to  a  mortgage  of  $550,  and  interest  from 
if  arch  15,  1886,  at  six  per  cent.,  which  has  been  so 
onveyed  ;  and  it  is  agreed  that  this  contract  remains 
n  force  so  far  as  not  in  conflict  with  the  deeds 
ind  aflsignments,  and  as  a  means  of  interpreting 
;he    transaction   between    the   parties.  *'     The  burden 
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of  plaintiff 's  complaint  is  that  he  was  induced  to  make 
the  trade  by  the  false  and  fraudulent  representations  of 
defendant  as  to  the  value  of  the  Iowa  property,  and  as 
to  the  i>opulation  and  prospects  of  the  town  of  Coming, 
where  the  most  of  it  is  situated,  and  that  the  title  to 
some  of  the  property  is  defective.  The  claim  of  fraud 
is  disposed  of  by  two  considerations,  either  of  which  is 
sufficient. 

I.     Plaintiff  has  failed  to  establish  that  he  relied 
upon  the  alleged  false  representations,  or  was  induced 
1.  coNTRAor :     ^y  ^^^^  to  make  the  trade.     By  the  con- 
StoteffSS   tract    of    the    twelfth    of    February,     he 
tfoSffiSSis-  expressly  reserve  d  the  right  to  make  a  per- 
'^^^'  sonal  examination  of  the  property  before 

going  further  in  the  matter ;  and  he  testified  that  he 
had  no  intention,  before  receiving  the  report  from 
White,  of  making  the  trade  without  first  inspecting  the 
property.  Up  to  that  time  he  intended  to  rely  on  his 
own  judgment  as  to  values,  and  the  other  matters  which 
he  regarded  as  material.  The  contract  of  the  twenty- 
third  of  February  recites  the  considerations  which 
induced  him  to  forego  the  personal  examination,  and 
consummate  the  trade  without  having  made  it.  White 
was  his  trusted  agent,  sent  by  him  to  make  the  examina- 
tion, with  secret  instructions  as  to  his  course  of  pro^ 
cedure  and  the  subjects  and  manner  of  his  report ;  and 
he  acted  in  accordance  with  those  instructions.  Upon 
receiving  the  report^  plaintiff  concluded  that  he  was  so 
well  satisfied  of  the  general  truthfulness  of  defendanC^s 
former  representations  as  to  the  value  of  the  property 
that  he  would  make  the  exchange,  if  defendant  would 
include  another  tract  of  land  to  compensate  for  the 
difference  between  the  two  estimates,  and  that  was  agreed 
to.  The  contract  recites  that  the  agreement  to  con. 
summate  the  trade  was  based  upon  White's  report. 
True,  plaintiff  testified  that  in  making  the  exclumge 
he  accepted  #ts  true  the  former  statements  of  defend- 
ant as  to  the  values  of  the  property,  and  was  influ. 
enced  by  them ;  but  the  contract  was  his  own  deliberate 
act.      He   dictated  its  language,   and  signed  it  wtih 
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foil  knowledge  of  its  provisions.  He  is  a  lawyer 
of  many  years'  practice,  and  is  not  ignorant  of  the 
meaning  of  words.  He  was  anxious  to  dispose  of  his 
property,  and  had  been  offering  it  for  months  at  prices 
iDOch  lower  than  those  at  which  he  estimated  it  in  the 
trade,  but  had  been  unable  to  effect  a  sale.  The  trade 
turned  out,  however,  to  be  an  unfortunate  one  to  him, 
for  soon  afterwards  there  came  to  be  a  great  demand 
for  real  estate  in  that  region,  and  there  was  a  great 
advance  in  prices.  Now,  the  language  of  the  contract 
iffords  much  stronger  and  more  satisfactory  evidence 
3f  the  considerations  which  influenced  him  to  make  the 
exchange  than  his  subsequent  declarations,  made  after 
ill  the  conditions  and  circumstances  had  changed.  By 
t  he  declared  that  he  was  induced  to  consummate  the 
rade  by  the  information  communicated  to  him  by 
^Vhite,  and  that,  we  are  convinced,  is  the.  truth  with 
■eference  to  the  matter.  That  the  law  will  afford  no 
-emedy  for  a  false  representation  made  in  the  course  of 
legotiation,  unless  it  operated  as  an  inducement  to  the 
rade,  is  elementary,  and  we  need  not  cite  authorities 
n  support  of  it.  Unless  the  representation  was  relied 
ipon  by  the  one  to  whom  it  was  made,  and  induced 
lim  to  consummate  the  trade,  he  is  not  injured  by  it, 
lowever  false  it  may  have  been.  ' 

II.     But  there  is  another  consideration  which  is 
uite  as  conclusive  of  the  case.    A  charge  of  fraud  can 

seldom  be  predicated  on  the  mere  expression 
HI:  J5^  of  an  opinion.  Clark  t>.  Ralls ^  50  Iowa, 
*"  "  '  375.  Representations  or  statements  as  to 
tie  value  of  an  article  are  generally  of  that  character, 
nd  parties  are  not  ordinarily  warranted  in  relying 
pen  them.  That  cases  may  arise  in  which  such  repre- 
sntations  would  be  regarded  as  statements  of  fact  is 
ertainly  true,  but  the  general  rule  is  otherwise  ;  and  it 
I  a  fact  within  the  knowledge  of  all  that  there  are  few 
abjeicts  upon  which  there  is  such  diversity  of  opinion 
3  that  of  the  value  of  real  estate.  This  is  well  iltus- 
"atsd  in  the  present  case.  A  number  of  witnesses, 
3sideiits  of  Coming,  were  examined  with  reference  to 
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the  value,  at  the  time  of  the  trade,  of  the  property  in 
question.  They  were  all  intelligent  men,  and  were  well 
acquainted  with  the  property,  yet  in  hardly  a  single 
instance  did  any  two  of  them  agree ;  the  difference  in 
some  instances  amounting  to  hundreds  of  dollars.  That 
defendant  represented  the  value  of  the  property  as 
greater  than  its  actual  cash  value  is  probably  true,  and 
that  he  would  have  been  willing  to  accept  a  less  price 
for  it  in  a  sale  made  upon  the  terms  which  ordinarily 
prevail  in  reail-estate.  transactions  in  this*  state  is  also 
probably  true;  but  we  cannot  find  from  the  evidence 
that  he  was  guilty  of  any  fraud  or  deceit  in  the  matter. 
His  estimates  of  value  were  based  upon  his  previous 
dealings  in  real  estate ;  and,  while  the  market  for  real 
estate  in  Iowa  was  depressed  at  the  time,  he  indulged 
the  belief  that  it  would  become  better,  and  he  was  not 
willing  to  sacrifice  the  property  by  selling  it  at  the 
prices  which  could  then  be  obtained  for  it  in  cash,  but 
believed  that  it  was  actually  worth  more,  and  that  much, 
more  could  ultimately  be  realized  for  it.  Very  dearly,, 
we  think  the  transaction  was  lacking  in  the  essential 
elements  of  fraud.  In  addition  to  this,  the  representa- 
tions were  made  in  view  of  the  transaction  in  which  the 
parties  were  then  engaged,  which  was  an  exchange  of 
property.  The  value  of  much  of  the  i^roperty  which 
plaintiff  proposed  to  trade  was  entirely  speculative. 
The  1,680  acres  in  Antelope  valley  had  never  been  seen 
by  either  of  the  parties,  and  they  had  but  little  informa- 
tion with  reference  to  it.  It  was  included  in  the 
transaction  at  six  dollars  per  acre ;  yet  the  evidence 
leaves  it  doubtful  whether  it  is  of  any  intrinsic  value, 
and  whether  anything  can  ever  be  realized  for  it.  Ir 
transactions  of  that  character  men  are  prone  to  be  some- 
what extravagant  in  their  statements  of  value,  and  they 
cannot  be  held  to  that  strictness  of  accountability 
therefor  which  applies  in  dealings  with  reference  to 
property  having  a  substantial  value.  Considering  the 
fact  tiiat  defendant  was  taking  that  property  at  $10,800, 
while  it  was  uncertain  whether  it  was  or  ever  would  be 
worth  anything,  his  estimate  as  t>o  the  value  of  what  he 
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\8  exchanging   for  it  was  neither  extravagant  nor 
reasonable. 

III.    After  the  trade,  it  was  discovered  that  the 
un  of  title  to  some  of  the  Iowa  property  was  defective. 

In  some  instances  the  defect  consists  in  the 
efectffe'      absenco  from  the  records  of  a  conveyance 

from  some  former  owner.  But,  although 
)  defects  have  existed  for  many  years,  no  adverse 
ims  have  ever  been  made  to  the  property,  and  the 
comstances  show  satisfactorily  that  no  adverse  rights 
St.  In  other  cases  defendant  has  obtained  judgments 
ieting  the  title,  which,  under  the  contract,  he  had  the 
httodo.  It  does  not  api)ear  that  in  any  instance 
re  has  been  a  breach  of  the  covenants  of  seizin  and 
quiet  enjoyment  contained  in  the  deeds  from  defend- 
to  plaintiff.  It  is  clear,  therefore,  that  these  defects 
>rd  no  ground  for  either  a  rescission  of  the  contract 
;he  recovery  of  damages.  Plaintiff  also  claimed  in 
petition  to  recover  on  an  account  for  certain  moneys 
3ived  by  defendant  for  his  use,  and  to  that  claim 
Budant  pleaded  a  counter-claim.  There  is  nothing  in 
I  branch  of  the  case,  however,  which  demands  our 
mtion.    The  judgment  will  be 

Affirmed. 


Waller  Brothers  v.  Waller  et  at.  ^-^^ 

(Lppeal :  ASBTSAcr :  sbowing  of  ;ruDaMEirr.    Where  the  abstract  "g  ||^' 

;tateB  that  there  was  a  -verdict  for  plaintiffs  for  one  hundred  and  '^^'1^] 

wenty-five  dollars,  and  judgment  on  the  verdict,  this  is  sufficient  ii3  W 

o  show  that  the  judgment  was  rendered,  without  setting  out  the 
Boord  of  the  judgment,  and  that  it  was  for  one  hundred  and 
wenty-five  doUars. 

:  :  BILL  OF  EXCBFTION8.    Where  the  abstract  states : 

*  By  consent  the  defendants  have  to  the  twentieth  day  of  Novem- 
ter,  1887,  to  file  a  bill  of  exceptions,  which  was  filed  NoTember 
0, 1887,"  this  court  will  understand  that  it  was  a  perfected  and 
ettled  bill,  and  that  it  was  filed  within  the  time. 

Vol.  76—33 
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8.     :  :  SHOWING  OP  APPEAL.    Where  the  abstract,  after 

stating  the  proceedings  of  the  caase  in  their  regular  order,  pro- 
ceeds to  say  :  "On  the  ninth  day  of  November  the  defendants 
perfected  an  appeal  to  the  supreme  court  of  the  state  of  Iowa," 
it  will  be  understood  that  the  appeal  was  from  the  judgment 
recited  in  the  former  part  of  the  abstract. 

4.  Practice:  bill  of  exceptions:  short -hand  notes.  A  bill  of 
exceptions  need  not  embody  or  have  attached  the  short-hand 
reporter's  notes  of  the  evidence.  It  is  sufficient  to  embody  them 
by  reference. 

5.  Appeal :     IlfMATERIAL  EVIDENCE   NOT  PRESERVED.     The  fact  that 

certain  evidence  immaterial  to  the  appeal  has  not  been  properly 
preserved,  will  not  invalidate'  the  record  as  to  other  and  material 
evidence  which  is  properly  preserved. 

6.     '■:  ASSIGNMENT  OF  ERROR:    EXACTNESS.     Where  One  of  the 

grounds  of  a  motion  for  a  new  trial  was  that  '*  the  verdict  over 
and  above  the  actual  damage  of  forty  dollars,  is  not  supported  by 
the  evidence,"  an  assignment  of  error  that  the  court  enred  in  over- 
ruling the  motion,  on  the  ground  that  the  verdict  was  excessive 
over  and  above  the  sum  of  forty  dollars,  was  sufficiently  specific. 

7.  Damages :  exemplary  :  conversion  of  another's  steer.  The 
parties  hereto  had  cattle  for  shipment^in  adjoining  apartments  of  a 

stock-yard,  but  they  became  mingled,  and  defendants  shipped  and 
sold  one  of  plaintiffs*  steers.  There  was  no  evidence  (  see  opinion 
for  facts)  that  it  was  done  wilfully.  Held  that  a  verdict  for 
exemplary  damages,  and  judgment  thereon,  were  erroneous,  as 
plaintiff  was  entitled  only  to  recover  the  value  of  the  steer. 

Appeal  from  Floyd  District  Court — Hon.  J.  B. 

Cleland,  Jadge. 

Filed,  January  17,  1889. 

The  defendants  in  this  case  are  J.  N.  Waller, 
Hobert  Linden,  Hubert  Milner  and  Leroy  Waller.  On 
the  thirtieth  of  March,  1887,  the  plaintiffs  and  the 
defendants  were  separately  engaged  in  buying  cattle  for 
shipment  at  Charles  City,  Iowa ;  and  on  the  night  of 
the  thirtieth  of  March  the  plaintiffs  had  twenty-nine 
head,  and  the  defendants  two  hundred  and  five  head  in 
adjoining  apartments  of  the  etock-yards  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company.  On  tlie 
morning  of  the  thirty -first  the  gate  between  the  apart- 
ments was  found  open,  and  the  cattle  of  the  plaintiffs 
were  mingled  with  those  of  the  defendants.    In  making 
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)  sepaiation,  bat  twenty -eight  head  were  letnrned  to 
)  plaintifFs'  yaxd ;  and  on  the  same  day  ( the  thirty- 
rt)  the  defendants  sold  their  cattle  to  Hovrine  & 
Qcent,  of  Peoria,  TIL,  and  shipped  them.  Plaintiffs 
$r  that  in  making  the  shipment  the  defendants 
rposely  and  malicioasly  included  one  steer  belonging 
them,  and  this  action  is  to  recover  its  value,  with 
implary  damages.  The  defendants  make  a  denial. 
}re  was  a  trial  to  a  jury,  and  verdict  and  judgment 
plaintiffs  for  one  hundred  and  twenty-five  dollars, 
I  the  defendants  appeal. 

J.  8.  Boot,  for  appellants. 

£1  Uis  &  B  llis^  for  appellees. 

Gbanger,  J. — I.  It  is  insisted  that  the  record 
s  not  show  any  judgment  in  the  case  from  which  an 
peal:  ab-  *PP®*^^  could  be  taken.  A  reference  to  the 
^  j^S^"  abstract  shows  that  on  the  twentieth  of 
"*•  March  a  verdict  was  returned  for  plaintiffs 

one  hundred  and  twenty-five  dollars,  and  that  on 
same  day  a  motion  for  a  new  trial  was  filed,  and 
1  follows:  "Motion  for  a  new  trial  overruled; 
mdants  except.  Judgment  on  the  verdict; 
^ndants  except."  As  no  question  is  made  as  to  the 
a  or  suflSciency  of  that  judgment  as  a  record,  it  is 
ecessary  to  set  it  out  in  the  abstract,  or  do  more 
I  show  that  such  a  record  exists ;  and  this  we 
erstand  to  be  a  legal  inference  from  the  statement 
[uoted.  We  do  not  understand  that  such  is  the 
rd,  but  an  epitomized  statement  of  the  record. 
II.  It  is  urged  that  the  record  does  not  show  a 
^ment  for  more  than  forty  dollars,  and  that  appel- 
9  admit  there  should  a  judgment  for  that  amount. 

true  that  in  argument  there  is  such  an  admission, 
the  record,  as  above  quoted,  shows  a  verdict  for  one 
Ired  and  twenty-five  dollars,  and  a  judgment 
eon,  which  we  understand  to  mean  a  judgment  for 

hundred  and  twenty-five  dollars,  and  we  find 
ling  in  the  record  to  contradict  il. 
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III.    It  is  urged  that  the  record   does  not  show 
that  any  bill  of  exceptions  was  ever  settled  or  signed  by 

the  court,  but  the  following  does  api)ear : 

' bill  of  exoep-   ''By  couseut  the  defendants  have  to  the 

twentieth  of  November,  1887,  to  file  a  bill 
of  exceptions,  which  was  filed  November  10,  1887."  In 
legal  contemplation,  it  would  hardly  be  a  bill  of  excep- 
tions until  signed.  We  think  that  a  statement  that  a  bill 
of  exceptions  was  filed  means  that  it  was  a  perfected 
and  settled  bill. 

lY.  It  is  further  claimed  that  the  record  does  not 
show  that  a  bill  of  exceptions  was  ever  filed,  and 
counsel  quotes  from  the  abstract  as  follows:  **  Which 
was  filed  November  10,  1887," — and  insists  that  it  is 
insufBicient  to  show  the  filing  of  a  bill  of  exceptions. 
Take  such  language  alone,  and  it  is  insufficient,  but 
take  the  entire  sentence,  and  see:  ''By  consent  the 
defendants  have  to  the  twentieth  of  November,  1887,  to 
file  a  bill  of  exceptions,  which  was  filed  November  10, 
1887."  We  have  no  difficulty  in  understanding  from 
such  language  that  a  bill  of  exceptions  was  filed  within 
the  time. 

Y.  Another  objection  to  the  record  is  that  it  does  not 

show  that  an  appeal  was  ever  taken  from  any  judgment 

in  the  case.     It  is  true  the  record  does  not 
s  — —  •  — ^  • 
shoWinso'f      State   that   the  appeal  was  taken  from  a 

judgment,  but  following  in  the  regular  order 
of  events  in  the  cause,  and  after  reciting  the  fact  of 
filing  a  bill  of  exceptions,  it  states  as  follows :  "On  the 
ninth  day  of  November  the  defendants  perfected  an 
appeal  to  the  supreme  court  of  the  state  of  Iowa."  We 
think  it  may  be  left  to  legal  inference  that  the  appeal 
was  from  the  judgment. 

YI.  The  appellees  file  a  motion  to  strike  the  testi- 
mony from  the  abstract,  based  mainly  on  the  grounds 
4.  pbaotiob  :  stated  in  the  foregoing  objections,  and  that 
tiowf  S^  i^  ^^^  ^^^  properly  preserved.  There  is  a 
hand  notes,  certificate  of  the  clerk  of  the  district  court 
to  the  effect  that  at  the  time  of  filing  of  the  bill  of 
exceptions   there  Were  no  minutes  of  the  short-hand 
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porter's  notes  attached  thereto,  or  any  other  of  the 
itimony  taken  in  the  case.  As  to  the  short-hand 
tes,  it  was  not  necessary  to  attach  them.  It  was  but 
Dessary  to  refer  to  them  in  the  bill  of  exceptions, 
ich  was  done.  The  abstract  shows  that  the  tran- 
ipt  of  the  notes  was  certified  to  by  the  reporter,  and 
»me  a  part  of  the  bill  of  exceptions.  This  is  correct, 
bateyer  might  be  the  rule  as  to  the  documentary  proof, 
•pial:  im-  consistlng  of  letters  written  to  and  from 
SSSot'*"  Peoria,  with  the  present  status  of  the  case, 
BMryed.  wherein  it  is  conceded  that  the  steer  was 
en,  leaving  but  the  question  of  malice  or  good  faith, 
h  evidence  becomes  immaterial,  and  cannot  be  used 
mpeach  the  record. 

VIL  With  our  view  of  the  case,  it  is  only  neces- 
f  to  consider  one  of  the  assignments  of  error  by  the 
-asBiOT-  ^PP^llsjits.  The  sixth  assignment  is  that 
ni  of  error:  the  court  erred  in  overruling  the  motion  for 

a  new  trial,  on  the  ground  that  the  verdict 
i  excessive,  over  and  above  the  sum  of  forty  dollars. 
is  urged  that  the  assignment  is  not  sufficiently 
3ific  to  entitle  it  to  consideration.  A  high  degree  of 
vision  in  this  respcict  is  not  required  by  the  court, 
it  will  insist  on  a  reasonable  one.  The  abstract  sets 
the  motion  for  a  new  trial,  and  shows  that  the  court 
asked  to  grant  one,  for  the  reason  that '  ^  the  verdict, 
r  and  above  the  actual  damage  of  forty  dollars,  is 
supi>orted  by  the  evidence."  With  this  assignment 
tiave  no  diflSculty  in  understanding  the  precise  error 
plained  of. 

VIII.  Having  reached  the  merits  of  the  controversy, 
may  to  advantage  state  a  few  of  the  admitted  and 

clearly  established  facts  in  the  case.  On 
piur:  'oon-  the  morning  of  the  thirty-first  of  March  all 
ther's        of  the  defendants  and  one  Vincent — one  of 

the  purchasers  of  the  defendant's  cattle— 
t  to  the  yards  where  the  cattle  were,  for  the  pur- 
)  of  loading  them  into  the  cars  for  shipment.  On 
hing  there,  they  found  the  gate  between  the  yards 
QL,  and  plaintiffs'  cattle  mingled  with  theirs.    They 
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at  once  sent  for  one  Dick  Waller  ( not  a  party  to  the 
suit )  who  came  and  assisted  in  separating  the  cattle. 
Some  twenty-six  were  separated,  and  placed  in  plaintiffs^ 
pen,  and  then  Dick  Waller  selected  two  more  as  belong- 
ing to  the  plaintiffs,  and  they  were  placed  there.  These 
were  all  strange  cattle  to  the  defendants,  being  of  recent 
purchase.  After  this  separation  the  defendants  pro* 
ceeded  to  load  theirs  into  the  cars.  Vincent  and  Leroy 
Waller  counted,  and  Lindon  turned  them  out  of  the 
yard.  As  to  one  draft  there  was  some  argument, 
Vincent  making  one  more  than  Leroy.  The  actual 
number  of  defendants'  cattle  was  two  hundred  and 
five;  that  of  the  plaintiffs'  twenty-nine.  The  number 
actually  shipped  by  defendants  was  two  hundred 
and  six  ;  the  extra  one  being  the  steer  of  plaintiffs.  In 
this  court  the  defendants  concede  that  they  shipped  and 
sold  the  steer  belonging  to  the  plaintiffs,  and  their  right 
to  judgment  for  its  value,  but  insist  that  there  is  no 
evidence  to  sustain  a  judgment  for  exemplary  damages. 
In  this  we  think  the  defendants  are  right.  We  search 
in  vain  for  testimony  showing  a  wilful  purpose.  The 
strongest  criticism  made  by  appellees  upon  the  conduct 
of  defendants  is  that  they  sent,  *  when  they  found  the 
cattle  mixed,  for  Dick  Waller,  and  not  for  the  plaintiffs. 
It  does  appear  from  the  testimony  that  Dick  Waller  was 
more  or  less  in  the  employ  of  the  plaintiffs,  and  about 
the  cattle  in  their  yards,  and  it  is  true  that  when  called 
he  aided  in  the  separation,  and  selected  some  of  the  cattle 
turned  back.  With  cattle  of  such  recent  purchase  it  is 
doubtful  if  any  man  could  have  identified  them  better. 
The  idea  of  sending  for  him,  and  turning  back  such  as 
he  suggested,  is  entirely  inconsistent  with  a  purpose  to 
ship  the  cattle  of  the  plaintiffs.  There  is  proof  that 
Leroy  Waller,  in  conversation  after  the  shipment,  said : 
^*  If  we  did  get  the  steer,  it  makes  no  difference,  for  the 
cattle  have  to  weigh  nine  hundred  pounds,"  and  this  is 
urged  as  a  motive  for  a  wrongful  taking.  The  weight 
of  the  steer  in  question  is  nowhere  disclosed  by  the 
record,  and  it  is  as  reasonable  to  presume  that  it  would 
have  reduced  as  increased  the  average  weight.    It  is  in 
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idenoe  that  Nelson  Waller,  when  charged  with  having 
e  steer,  said,  among  other  things :  ^*  Yon  can't  prove 
"  Considering  th^e  surroundings  at  the  time  of  the 
i^ing,  it  has  no  force  as  showing  a  wilf al  act.  These 
)  among  the  strongest  features  of  the  testimony  relied 
•on  by  the  appellees  to  show  malice  or  bad  faith,  and 
I  do  not  hesitate  to  say  that  the  verdict  of  the  jury, 
so  far  as  it  imposed  punitive  damages,  is  without 
mdation  in  the  testimony.  The  undisputed  evidence 
the  record  shows  the  value  of  the  steer  to  be  about 
ty-five  dollars,  and  that  amount,  upon  the  defendants' 
Diissions,  the  plaintiffs  should  recover.  If  the  plain- 
's shall  within  thirty  days  file  in  this  court  a  remittituf 
the  damage  in  excess  of  forty -five  dollars,  the  judg- 
nt  will  be  affirmed ;  otherwise  it  wUl  stand  reversed  ; 
dntiffs,  in  any  event,  to  pay  the  costs  of  this  appeal. 


Deering  &  Co.  v.  Irving. 

lotioe :  Bnx  of  exceptions  :  tucb  of  filing.  The  statute  ( Ck>de, 
860.  2S31 )  requires  a  biU  of  exceptions  to  be  filed  during  the  term, 
unleflB  by  consent  of  the  parties,  or  by  order  of  the  oourt  or  judge, 
the  time  is  extended.  In  this  case  the  biU  was  filed  after  the  term, 
and  without  any  such  consent  or  order.  Held  that  it  should  be 
stricken  from  the  files  on  motion  in  this  court. 
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Appeal  from  FranJclin  District  Court — Hon. 

John  L.  Stevens,  Judge. 

Filed,  January  18,  1889. 

Andrews  &  BedeU^  for  appellants. 

Wm.  Hoy  and  Taylor  &  Evans^  for  appellee. 

Gbangeb,  J. — As  the  case  is  disposed  of  on  a  motion 
appellee  to  strike  the  bill  of  exceptions  from  the 
^B,  a  statement  of  the  subject-matter  of  the  action  is 
necessary.  The  cause  was  tried,  and  a  judgement 
tered  for  defendant,  on  the  twentieth  day  of  Decem- 
r,  1887,  and  the  plaintiffs  appeal.     The  term  closed  on 
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the  twenty-first  of  December,  1887.  There  was  no  con- 
sent of  parties  or  order  of  the  court  for  a  filing  of  a  bill 
of  exceptions  after  the  term.  The  bill  of  exceptions  was 
signed  by  the  judge  on  the  eleventh  day  of  January, 
1888,  and  filed  on  the  thirteenth.  These  are  the  undis- 
puted facts,  and  appellee  moves  to  strike  the  bill  of 
exceptions  from  the  files  because  it  was  not  signed  and 
filed  in  the  time  required  by  law. 

The  determination  of  this  question  involves  a  con- 
struction of  the  following  language  contained  in  section 
2831  of  the  Code :  ''The  party  objecting  to  the  deci^on 
must  do  so  at  the  time  the  same  is  made,  and  embody 
his  objection  in  a  bill  of  exceptions,  to  be  filed  during 
the  term,  or  within  such  time  thereafter  as  the  court 
may  fix,  hut  in  no  event  shall  the  tirne  extend  more  than 
thirty  days  beyond  the  ecopiration  of  the  term^  except 
by  consent  of  parties  or  order  of  the  judge. ^^  It  may 
be  conceded  at  the  outset  that  the  section  contains  wordB 
and  phrases  not  easy  of  interpretation.  The  prior 
statute,  for  which  this  is  a  substitute,  did  not  contain 
the  words,  in  italics.  The  law  then  was  that  a  bill  of 
exceptions  must  be  settled  at  the  term  ;  at  least,  the 
statute  made  no  provision  for  extending  the  time  beyond 
the  term.  The  present  statute  does  provide  for  extend- 
ing the  time  beyond  the  term,  and  the  query  with  us  is, 
does  it  give  a  party,  as  a  matter  of  right,  thirty  days 
after  the  term  for  that  purpose  t  To  again  quote  the 
language  may  aid  us:  ''The  party  objecting  to  the 
decision  must  do  so  at  the  time  it  is  made,  and  embody 
his  objection  in  a  bill  of  exceptions,  to  be  filed  during 
the  term,  or  within  such  time  thereafter  as  the  court 
may  fix."  If  we  rest  here,  there  is  no  question  but  that, 
if  the  bill  is  settled  beyond  the  term,  the  court  must  fix 
the  time.  Now,  let  us  add  the  italicized  words  to  ascer- 
tain their  effect:  ^^Bv;t  in  no  event  shall  the  time 
extend  more  ttian  thirty  days  beyond  the  expiration  of 
(he  termy  except  by  consent  of  parties^  or  by  order  of 
the  judged  It  will  be  observed  that  these  words  are  in 
no  sense  permissive.  They  grant  no  right,  and  are  uaed 
only  to  modify  or  limit  the  words  preceding.    Keeping 
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11  view  that,  without  this  modifying  clause,  the  time  is 
iimited  to  the  term,  except  by  order  of  the  court,  let  us 
leek  for  language  in  the  clause  to  change  the  legal 
mport.  '^  But  in  no  event  shall  the  time  extend  more 
han  thirty  days  beyond  the  expiration  of  the  term, 
ixcept  by  consent  of  parties,  or  by  order  of  the  judge." 
)o  these  words  express  more  than  this  :  that  by  consent 
t  parties,  or  order  of  the  judge,  the  time  may  be 
xtended  more  than  thirty  days  1  We  think  not.  We 
ee  nothing  in  its  language  to  indicate  a  purpose  to 
hange  the  long-established  rule  that  a  bill  of  exceptions 
lust  be  settled  at  the  term,  unless  the  time  is  extended 
y  consent  or  order  of  the  court  It  is  unnecessary  for 
s  to  so  hold  in  this  case,  but  there  is  reason  for 
linking  that  the  legislative  purpose  was,  by  the  latter 
[ause,  to  provide  for  cases  in  which  time  had  been  given 
hich  proved  insufficient,  that  the  parties  might  consent, 
rthe  judge  (for  the  term  •*  judge,'*  and  not  ** court," 
I  used )  might  act,  and  save  to  the  party  the  right  to 
ppeal.  The  motion  to  strike  from  the  files  the  bill  of 
coeptions  is  sustained.  This  holding  renders  it  unnec- 
isary  to  consider  other  questions  in  the  case. 

Affibmxd. 


Galliers  v.  Peppers  et  al. 

luity:  XOBISDICTION.  Plaintiff  entered  into  a  contract  with  defend- 
ants under  which  he  was  to  prosecute  a  specified  business  at  fixed 
monthly  wages,  the  profits  of  which  were  to  be  divided  between 
the  parties.  Plaintiff  aUeges  that  he  was  wrongfuUy  discharged, 
and  he  seeks  simply  to  recover  his  monthly  wages.  No  unsettled 
partnership  business  is  shown,  and  no  accounting  is  asked.  Held 
that  it  was  not  a  cause  for  equitable  cognizance,  and  that  it  was 
properly  transferred  to  the  law  docket. 

ppeal  from   Monroe   District  Court— Hon.    Dell 

Stuart,  Judge. 

Piled,  Jaicuary  18,  1889. 
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Action  brought  in  chancery.  Upon  motion  of 
defendants  it  was  transferred  to  the  law  docket^  and 
upon  a  trial  to  the  court  without  a  jury  judgment  was 
rendered  for  defendants.     Plaintiff  appeals. 

H.  L.  Dashiell^  for  appellant. 

T.  B.  Perry ^  for  appellees. 

Beck,  J. — I.  The  action  is  brought  upon  a  contract 
which  stipulates  for  the  employment  of  plaintiff  at  fixed 
monthly  wages.  Under  the  contract  the  plaintiff  is  to 
prosecute  a  specified  business,  the  profits  of  which  are 
to  be  divided  between  the  parties.  Plaintiff  alleges  that 
he  was  wrongfully  discharged  from  defendants'  employ- 
ment. He  alleges  that  a  specified  sum  is  due  him  on 
account  of  his  wages,  for  which  he  asks  judgment.  He 
does  not  allege  that  any  partnership  business  was  done 
by  him,  or  that  there  is  any  account  growing  out  of  the 
partnership  between  him  and  defendants. 

II.  The  case  made  by  the  petition  is  simply  to 
recover  upon  the  contract  the  wages  due  plaintiff.  It  is 
not  shown  that  any  unsettled  partnership  business  exists 
between  the  parties.  He  therefore  does  not  make  out  a 
case  for  a  settlement  and  accounting  between  the  parties. 
The  case  made  is  not  one  for  equitable  cognizance.  The 
court  rightly  transferred  the  cause  to  the  law  docket. 
Code«  sec.  2614.  Affibmbd. 


Jacobs  v.  Snyder  el  aZ. 

statute  of  Limitations :  when  rr  bbqins  to  run  :  frauduuent 
CONCEALMENT.  An  action  to  cancel  a  decree  of  foreclosure,  and  a 
sheriff 'b  deed  to  the  mortgagee  made  pursuant  thereto,  on  account 
of  fraud  in  prosecuting  the  foreclosure  notwithstanding  an  agree- 
ment to  dismiss  it,  and  in  obtaining  judgment  on  the  whole 
mortgage  debt  after  most  of  it  had  been  paid,  and  in  afterwards 
concealing  from  the  mortgagor  the  fact  of  the  foreclosure  and  the 
deed,  and  receiving  from  her  (an  ignorant  German  woman, 
whose  confidential  adviser  he  was )  the  balance  of  the  mortgage 
debt  not  before  paid  by  her,  is  not  barred  in  five  years  from  the 
time  of  giving  constructive  notice  of  the  fraud  by  the  filing  of  the 
deed.  The  statute  of  limitations  in  such  case  begins  to  nm  from 
the  time  the  fraud  is  actually  discovered.  (  See  opinion  for  casea 
distinguished.) 
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Appeal  from   Dickinson  District  Court — Hon. 

G£OBG£  H.  Carb,  Judge. 

Filed,  January  18,  1889. 

Thib  action  was  commenced  on  the  thirtieth  day  of 
September,  1886.  It  is  a  bill  in  equity  by  which  the 
plaintiff  seeks  to  set  aside  and  cancel  a  decree  foreclosing 
I  mortgage  upon  certain  real  estate,  and  a  sheriff's  deed 
nade  in  pursuance  thereof,  and  a  subsequent  deed  made 
3y  the  defendant  Oceana  Snyder  to  the  defendant 
tfinnie  Jacobs.  A  demurrer  to  the  petition  upon  the 
ground  of  the  statute  of  limitations  was  sustained,  and 
he  plaintiff  appeals. 

Wishard  &  Bailey  and  A.  W.  Osborne^  for 
ippellant. 

Parker  <ft  Richardson  and  0.  Rice^  for  appellees. 

RoTHROCK,  J. — It  is  averred  in  the  petition,  and  in 
^n  amendment  thereto,  in  substance,  that  the  plaintiff 
ras  the  owner  of  a  farm  of  eighty  acres,  in  Dickinson 
ounty,  and  that  in  the  year  1876  she  executed  a  mort- 
gage thereon  to  the  defendant  Marcus  Snyder,  to  secure 
he  payment  of  four  promissory  notes,  amounting,  in 
he  aggregate,  to  $342.  Said  notes  became  due  at  dif- 
3rent  times.  The  last  one  matured  December  22,  1878. 
)tl  the  twenty-ninth  of  July,  1878,  Snyder  commenced 
n  action  to  foreclose  the  mortgage,  and  personal  notice 
f  said  suit  was  served  on  the  plaintiff  in  Green  county. 
Lfter  suit  was  commenced,  an  agreement  was  made 
etween  plaintiff  and  said  Snyder,  that  the  suit  should 
e  dismissed,  and  at  that  time  the  plaintiff  had  fully 
aid  all  the  notes,  and  interest  thereon  then  due,  and 
le  plaintiff  returned  to  Green  county.  In  the  face  of 
lis  agreement,  and  in  direct  violation  thereof,  the 
ef endant  Snyder  made  his  appearance  at  the  next  term 
I  conrt^  and  presented  the  notes  and  mortgage  to  the 
Durt,  and  concealed  the  fact  that  said  suit  had  been 
ittled ;  and  a  judgment  was  rendered  on  said  notes, 
ad  a  decree  entered  foreclosing  the  mortgage.  Af ter- 
ards,  in  October,  1878,  Snyder  caused  special  execution 
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to  issue  on  the  judgment  and  decree,  upon  which  the 
land  was  sold  at  sheriff's  sale  to  Snyder,  who  assigned 
his  certificate  of  purchase  to  his  wife,  Oceana  Snyder, 
and  a  sheriff's  deed  was  made  to  her  in  October,  1879. 
By  reason  of  the  fraudulent  concealment  of  said  Marcus 
Snyder,  the  plaintiff  did  not  discover  that  a  judgment 
and  decree  had  been  rendered,  and  the  land  sold  thereon,' 
until  January,  1884.  The  fraudulent  concealment  con- 
sisted in  receiving  payments  from  the  plaintiff  upon  the 
indebtedness,  from  time  to  time,  without  informing  the 
plaintiff  that  any  judgment  and  decree  had  been  ren- 
dered, and  the  last  of  said  notes  was  paid  in  the  year 
1883.  The  plaintiff  is  a  German,  and  unable  to  read  or 
write  in  her  own  or  any  other  language ;  and  from  the 
time  the  mortgage  was  given  up  to  January,  1884,  when 
she  discovered  the  fraud  of  Snyder,  he  was  her  confiden- 
tial adviser,  and  she  relied  upon  him  for  advice  and 
counsel,  and  he  transacted  all  her  business,  and  was 
thus  enabled  to  take  advantage  of  her  confidence  and 
her  ignorance.  To  further  conceal  his  fraudulent  acts, 
he  made  no  claim  to  the  possession  of  the  land  up  to 
January,  1884,  and  permitted  plaintiff  to  pay  the  taxes 
and  make  improvements  thereon.  When  plaintiff  dis- 
covered the  fraud,  in  January,  1884,  she  demanded  a 
deed  reconveying  the  land  to  her.  Snyder  promised  to 
make  the  deed  to  her,  but,  instead  of  doing  so,  he  and 
his  wife  made  a  deed  to  the  defendant  Minnie  Jacobs, 
and  took  a  mortgage  from  her  for  six  hundred  dollars, 
without.the  knowledge  of  the  plaintiff.  It  is  demanded 
that  the  judgment  and  decree,  and  the  deeds  and  the 
mortgage  be  set  aside  and  cancelled,  and  the  title 
quieted  in  the  plaintiff. 

If  the  averments  of  this  petition  are  true,  the  defend- 
ant Marcus  Snyder,  by  receiving  the  plaintiff's  money 
in  successive  payments  for  years  after  he  had  foreclosed 
the  mortgage,  was  guilty  of  a  crime.  It  appears  to  be 
conceded  in  argument  that  under  the  averments  of  the 
petition  the  plaintiff  had  a  right  of  action  for  five  years 
after  the  discovery  of  the  fraud.  The  sheriff's  deed  was 
recorded  in  1879,  and  action  was  not  commenced  for 


JANUARY  TERM,  1889.  626 

Towslee  ▼.  Russell. 

more  than  five  years  from  that  time.  Counsel  for 
defendants  claim  that,  where  the  frand  complained  of  is 
shown  by  a  deed  duly  recorded,  notice  of  the  fraud  is 
conclusively  presumed  from  the  date  of  the  record ;  and 
they  cite  the  cases  of  Humphreys  v.  MattooUy  48  Iowa, 
656;  Bishop  v.  Knowles,  63  Iowa,  368;  Oebhard  v. 
SaUleTj  40  Iowa,  162 ;  and  Laird  v.  KiUxrwrne^  70  Iowa, 
83.  The  facts  in  the  cited  cases  are  quite  different  from 
those  in  the  case  at  bar.  In  this  case,  if  the  averments 
of  the  petition  are  true,  there  was  an  abuse  of  confidence 
by  Snyder,  and  actual  concealment  that  he  had  procured 
a  decree,  sale  and  deed.  He  not  only  concealed  it  from 
the  plaintiff,  but  he  intensified  his  f,raud  by  contriving 
to  leceive  payments  on  the  debt  long  after  ^e  deed  was 
recorded.  We  think  the  demurrer  should  have  been 
overruled. 

Reysbsiu). 


Towslee  v.  Russell  et  al.  , 

3ill  of  Sale :  stock  of  goods  :  descriftion.  A  bill  of  Bale  described 
the  property  as  ''aU  my  stock  of  goods,  wares  and  merchandise 
now  contained  in  a  certain  building  situated  ,'*  etc.,  '*  and  aU  other 
personal  property  and  fixtures,  of  whatever  kind  or  nature,  now 
contained  in  said  building,  or  on  the  lot  on  which  the  same  is 
situated.  Said  building  is  situated  on  lot  2,  or  2  and  8,  in  block 
Z9/*  The  winter  goods  belonging  to  the  stock  were  stored  for  Uiq 
summer  in  another  building  situated  on  the  lot  on  which  the  greater 
part  of  the  building  described  was  situated.  Held,  against  a  subse- 
quent attaching  creditor,  that  these  winter  goods  were  covered 
by  the  terms  of  the  bill  of  sale. 

Appeal  from  Mills  District  Court.— Ho^.  C.  P. 

LooFBOUROW,  Judge. 

Filed,  January  18,  1889. 

Plaintiff  commenced  an  action  against  defendant 
o  recover  the  amount  due  on  certain  notes  and  an 
ccount.  In  aid  of  that  action,  an  attachment  was 
ssued,  and  levied  upon  the  property  in  controversy. 
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At  a  subsequent  date,  J.  V.  Hinchman  interyened  in 
the  action,  claiming  to  own  the  attached  propeiiy. 
Judgment  was  rendered  against  defendant  for  the 
amount  of  plaintiff's  claim.  The  issues  raised  on  the 
petition  of  intervention  were  tried  to  the  court,  and  a 
judgment  was  rendered  in  favor  of  intervenor.    From 

that  judgment  the  plaintiff  appeals. 

•» 

JB.  B.  Wood/rvff^  for  appellant. 
SloTie  <fe  OiUilland^  for  appellee. 

Robinson,  J. — Prior  to  the  commencement  of  this 
action  defendant  had  been  engaged  in  mercantile  busi- 
ness in  Glenwood.  The  business  was  chiefly  carried  on 
in  a  building  owned  by  one  Luf  kin,  but  it  had  been  the 
custom  of  defendant  for  several  years  to  store  his  winter 
goods  during  the  summer  season  in  the  upper  story  of  a 
building  owned  by  his  brother,  which  stood  on  the  same  lot 
occupied  by  the  larger  part  of  the  Lufkin  building.  On 
the  twentieth  day  of  July,  1887,  defendant  executed  and 
delivered  to  intervener  a  bill  of  sale,  which  was  recorded 
on  the  same  day.  Two  days  later  plaintiff  commenced 
this  action,  and  caused  the  goods  in  controversy  to  be 
taken  under  his  writ.  These  were  winter  goods,  which 
had  been  withdrawn  from  the  remainder  of  the  stock 
for  the  summer  season,  and  were  stored  in  tiie  upper 
part  of  the  Russell  building. 

It  is  contended  by  appellant  that  these  goods 
were  not  conveyed  by  the  bill  of  sale,  while  appellee 
insists  that  they  were.  The  description  of  the  property 
sold,  as  set  out  in  the  bill  of  sale,  is  as  follows  :  ^^  All 
my  stock  of  goods,  wares  and  merchandise  now  con- 
tained in  the  certain  brick  building  owned  by  D.  B. 
Lufkin  or  his  wife,  situated  on  the  south  side  of  the 
public  square  in  *  Glenwood,  *  *  *  and  all  other 
personal  property  and  fixtures,  of  whatever  kind  or 
nature,  now  contained  in  said  building,  or  on  the  lot  on 
which  the  same  is  situated.  *  *  *  Said  brick  build- 
ing is  situated  on  lot  2,  or  2  and  3,  in  block  29,  in  Glen- 
wood.     *       *       *"      The  court  properly  i)ermitted 
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intervenor  to  show  that  the  floods  taken  were  a  part  of 
the  general  stock  of  defendant,  and  that  they  had  been 
placed  in  the  Rnssell  bnilding  for  a  temporary  purpose, 
it  is  contended  by  appellant  that  the  bill  of  sale,  by  its 
^rms,  conveys  no  property  not  within  the  Lnfkin 
)nilding,  or  on  the  lot  immediately  in  front  or  back 
)f  it,  and  that  the  description  which  it  contained  was 
lot  sufficient  to  enable  the  identification  of  any  goods 
tored  in  the  Russell  building.  The  case  of  Muir  v.  BlaJce^ 
7  Iowa,  665,  is  relied  upon  as  sustaining  that  claim. 
Ve  do  not  think  the  position  of  appellant  is  well  taken, 
nd  the  case  cited  certainly  does  not  sustain  it.  The 
oods  in  controversy  formed  a  part  of  the  general  stock 
f  defendant.  They  were  in  a  building  located  on  the 
)t  described  in  the  bill  of  sale,  and,  if  not  included  in 
lie  description,  **my  stock  of  goods, *^  etc.,  were  cer- 
linly  ** other  personal  property'*  on  the  lot  described. 
»ut  it  is  said  the  description  last  mentioned  was 
esigned  to  include  property  on  the  lot,  but  outside  of 
le  buildings.  We  do  not  think  that  such  a  construe- 
on  of  the  language  used  is  necessary.  The  instrument, 
\  a  whole,  shows  an  intent  to  sell  and  transfer  all  of 
le  stock  in  trade  of  defendant,  and  all  property  belong- 
ig  to  him  which  had  been  used  in  connection  with  it, 
id  all  other  property  on  the  lot  described.  It  plainly 
dicated  that  it  was  intended  to  convey  property  not 
»ntained  in  the  Lufkin  building.  It  suggested  inquiry 
r  property  outside  of  that  building,  but  on  the  same 
t.  If  such  an  inquiry  had  been  made,  it  would  have 
i  to  a  knowledge  of  the  goods  in  controversy,  and  that 
IS  sufficient.  Stephens  v.  Pence^  56  Iowa,  258  ;  Taut 
Hartley ^  55  Iowa,  422.  It  is  proper  to  say,  further, 
at  the  evidence  shows  that  it  was  the  intent  of  the 
.rties  to  the  bill  of  sale  to  convey  the  property  in  con- 
)versy ;  that  it  tends  to  show  that  intervenor  had 
ken  possession  of  it  before  the  levy  ;  and  that  plaintiff 
18  chargeable  with  knowledge  of  that  fact  at  the  time 
his  levy.    The  judgment  of  the  district  court  is 

Affirmed. 
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Eqtiity :  jubisdigtion  :  SETTiNa  jksidb  judombnt.  In  an  action  against 
plaintiff  and  another  by  defendant  before  a  justice  of  the  peace, 
there  was  a  Terdict  against  plaintiff 's  co-defendant  alone,  bat  the 
justice  entered  up  judgment  against  plaintiff  also,  and  a  transcript 
thereof  was  filed  in  tjne  district  court,  and  defendant  was  about  to 
enforce  it  by  the  sale  of  plaintiff 's  land.  Hdd  that,  since  it  was 
wholly  without  jurisdiction,  it  was  proper  for  a  court  of  equity  to 
set  it  aside  and  to  enjoin  its  collection,  regardless  of  the  motives  of 
the  justice  in  entering  it. 

Appeal  from  Ringgold  District  Court. — Ron.  R.  C. 

Henby,  Jndge. 

Filed,  January  18,  1889. 

AoTioK  in  chancery  to  set  aside  and  cancel  a  judg- 
ment on  the  ground  that  it  was  fraudulently  entered, 
and  to  enjoin  and  restrain  the  enforcement  of  an  execu- 
tion issued  thereon.  After  a  trial  on  the  merits,  a 
decree  was  entered  granting  the  relief  prayed  for  in  the 
])etition.    Defendants  appeal. 

Laughlin  <6  Campbell^  for  appellants. 

Askren  &  Spence^  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  the  defend- 
ant Brown  brought  an.  actioa  against  plaintiff  and 
and  another,  before  a  justice  of  the  peace,  in  which  a 
trial  was  had  to  a  jury,  and  a  verdict  rendered  against 
plaintiff 's  co-defendant  in  the  action,  and  no  verdict 
was  rendered  against  plaintiff,  but  that  the  justice  of 
the  peace  fraudulently  and  corruptly,  with  intent  to 
cheat  and  defraud  plaintiff,  entered  the  judgment 
against  him,  as  well  as  against  his  co-defendant.  It  is 
alleged  that  a  transcript  of  the  judgment  was  filed  in 
the  office  of  the  clerk  of  the  district  court,  upon  which 
an  execution  was  issued,  which  defendants  are  attempt- 
ing to  enforce  against  the  land  of  plaintiff  by  sale 
thereof. 
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II.  The  evidence,  by  a  strong  preponderance, 
[Qstains  the  allegations  of  plaintiff 's  i)etition.  We  find, 
ind  apon  the  evidence  no  donbt  arises,  that  the  verdict 
fas  against  plaintiff's  co-defendant  alone.  The  jndg- 
aentwas  entered  against  both  defendants.  It  is  not 
lecessary  to  inquire  as  to  the  intentions  of  the  justice 
Q  80  entering  the  judgment  It  is  sufficient  to  know 
hat  it  was  entered  without  jurisdiction,  and  is  to  be 
egarded  in  law  as  a  fraud  upon  plaintiff's  rights.  It 
annot  be  doubted  that  the  judgment  may  be  set  aside 
nd  declared  void  in  this  action, — a  direct  attack  upon 
;.  This  conclusion  does  not  demand  the  citation  of 
athorities  in  its  support.  It  is  not  the  case  of  an 
T^gnlarity  or  error  in  rendering  the  judgment,  but  of 
Q  act  done  without  jurisdiction,  and  in  fraud  of  plain- 
ft '  s  rights.  As  the  evidence  c  learly  supports  plaintiff '  s 
etition,  the  district  court  rightly  exercised  the  author- 
7-  with  which  it  is  clothed,  by  setting  aside  the 
idgment  which  defendants  are  seeking  to  enforce. 

Affibked. 


MgClesbt  v.  Wakefield  et  aZ. 

Conveyance :  obanteb'b  name  blank  :  subsequent  insertion  : 
INNOCENT  PUBCHASBB.  Plamtifl  Bold  land  to  defendant  and 
executed  a  deed  therefor  and  deliTered  it  to  defendant,  but  by 
agreement  the  name  of  the  grantee  was  left  blank,  in  order  that 
defendant  might  insert  the  name  of  the  person  to  whom  he  might 
sell  it.  A  few  days  afterwards  defendant  inserted  T.'s  name  in  the 
deed  and  delivered  it  to  T.  as  security  for  a  debt.  Afterwards  he 
paid  the  debt,  took  up  the  deed,  erased  T.'s  name  and  inserted  C/s 
and  delivered  the  deed  to  C.  in  consideration  of  his  relinquishing 
his  security  for  a  debt  which  defendant  owed  him.  Defendant 
had  not  done  what  he  had  agreed  to  do  in  consideration  of  the 
conveyance  of  the  land  by  plainti£F,  but  C.  had  no  notice  of  such 
failure  until  after  he  had  taken  the  deed  and  surrendered  the 
security.  Held  that  his  title  was  good  as  against  plaintiff 's  claim 
that  the  deed  should  be  set  aside  on  account  of  defendant's  failure 
to  perform  his  part  of  the  contract. 

Vol.  76—34 
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3.  Beal  Estate :  possession  :  notice  of  intbrbst.  A  purchaser  of 
real  estate  is  bound  to  take  notice  of  the  right  under  which  one  in 
possession  claims,  but  not  of  rights  on  which  such  possession  is  not 
based.  80,  where  plaintiff  conveyed  land  to  defendant,  but 
reserved  the  right  of  possession  for  a  time,  and  within  that  time 
defendant  sold  it  to  C,  plaintiff's  possession  did  not  charge  C. 
with  notice  of  equities  growing  out  of  defendant's  failure  to  perform 
his  agpreementB  in  payment  for  the  land. 

AppeaZ  /ram  Monona  District  Court. — Hon. 
Charles  H.  Lewis,  Judge. 

Filed,  January  18,  1889. 

This  is  an  action  in  eqaity  to  cancel  a  conveyance 
of  real  estate,  and  quiet  in  plaintiff  the  title  thereto. 
The  district  court  entered  judgment  in  accordance  with 
the  prayer  of  the  petition.     Defendant  Cooper  appeals. 

Jopy  Wright  <fe  Hudson  and  T.  B.  Lutz^  for 
appellant. 

McMillen  &  KindaJZ  and  J.  E.  Selleck^  for 
appellee. 

Reed,   C.  J. — Plaintiff  and  defendant  Wakefield 

entered  into  a  contract  for  the  sale  by  the  former  to  the 

.  latter  of  the  real  estate  in  question,  it  being  a 

gran  tee*ii  ^   farm  of  t WO  hundred  acres  m  Monona  county . 

name  blank:  __       ,  »    ^1  ,  -ny  <■     ^   % -» 

sabmuent     By  the  terms  of  the  agreement  Wakefield 
Innocent '      assumcd  au  indebtedness  of  fourteen  hundred 

pnrobaBer.  , 

dollars,  which  was  secured  by  a  mortgage  on 
the  premises.  He  also  agreed  to  convey  to  plaintiff 
three  hundred  and  twenty  acres  of  land  in  Woodbury 
county,  and  to  pay  him  seventeen  hundred  dollars  in 
three  payments,  which  he  was  to  secure  by  a  dei>osit 
of  collaterals.  At  the  time  of  the  transaction  plaintiff 
and  his  wife  executed  a  deed  of  the  premises,  which 
they  acknowledged  before  Wakefield,  who  was  a  notary 
public.  No  person  was  named  in  the  deed  as  grantee, 
the  agreement  being  that  Wakefield  should  fill  the  blank 
by  inserting  the  name  of  the  person  to  whom  he  might 
sell  the  place.    At  that  time  Wakefield  was  indebted 
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Charles  Tabor  in  the  sum  of  seventeen  hundred 
liars,  and,  being  unable  to  pay  the  amount  on  the 
Y  it  was  due,  he  inserted  Tabor's  name  in  jfche  deed 
i  delivered  it  to  him  as  a  security.  In  a  few  days, 
prever,  he  paid  the  indebtedness,  and  Tabor  delivered 
\  deed  to  him.  He  then  erased  Tabor's  name  and 
erted  that  of  defendant  Henry  Cooper,  and  delivered 
» deed  to  him  The  transaction  between  him  and  Cooper 
1  be  more  fully  noticed  hereafter.  On  the  day  of  the 
Qsaction  he  delivered  to  plaintiff  three  notes  of  one 
L.  Scott,  amounting  to  seventeen  hundred  dollars, 
ichs  were  secured  by  a  second  mortgage  on  real  estate  ; 

I  some  days  afterwards,  plaintiff  being  dissatisfied 
b  the  security,  he  gave  him  a  bond,  by  which  he 
lertook  to  convey  to  him  an  additional  eighty  acres 
land,  the  object  of  the  transaction  being  to  give 
ntiff  additional  security  for.  the  seventeen  hundred 
ars.    At  the  time  of  the  transaction  he  also  gave 

a  bond  binding,  himself  to  convey  the  Woodbury 
aty  land  on  the  first  of  March,  1886,  at  which 
»  plaintiff  was  to  surrender  possession  of  the  premises 
[uestion.  He  held  title-bonds  for  the  Woodbury 
ity  land,  and  the  purchase  pricb  had  not  all  been 
L  at  that  time.    These  facts  were  known  to  plaintiff 

II  he  entered  into  the  contract,  and  it  was  the  under- 
ding  that  Wakefield  should  pay  the  balance  due  on 
land,  and  obtain  a  conveyance  before  the  time 
ed  ni)on  for  the  execution  of  the  deed  to  plaintiff. 
Lefield,    however,    had    deposited  the   title-bonds 

a  bank  as  collateral  security  for  a  debt  he 
owing  it ;  and  sometime  after  the  transaction  with 
itifiF,  by  an  arrangement  between  him  and  the  bank 
Cooi)er,  the  latter  assumed  the  indebtedness  to  the 
L  and  the  bonds  were  transferred  to  him  as  collateral 
rity.  Wakefield  was  indebted  to  him  at  the  time 
considerable  sum,  and  the  principle  object  he  had 
ew  was  to  obtain  security  for  that  debt ;  the  value 
le  collaterals  being  in  excess  of  the  debt  to  the  bank 
DQed  by  him.  Wakefield  also  held  a  title-bond  for  the 
by  acres  which  he  undertook  to  convey  to  plaintiff  as 
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additional  security,  and  that  bond  was  transferred  to 
Cooper  in  the  same  transaction.  Cooper  subsequently 
either  sold  the  bonds  or  paid  the  money  due  thereon, 
and  obtained  conveyances  of  the  property,  and  has 
disposed  of  it ;  so  that  Wakefield  is  not  now  able  to 
perform  his  undertaking  to  convey  to  plaintiff.  Neither 
has  he  paid  the  mortgage  on  the  fa  rm,  or  any  part  of  the 
seventeen  hundred  dollars  which  he  agreed  to  pay 
plaintiff.  The  Scott  notes  also  were' worthless,  and 
Wakefield  is  understood  to  be  insolvent.  These  facts 
afford  the  ground  for  plaintiff's  claim  for  a  rescission  of 
the  conveyance. 

It  was  practically  conceded  on  the  argument  that  if 
there  were  no  intervening  rights  they  would,  as  against 
Wakefield,  afford  ground  for  rescission.  At  least  this 
claim  was  not  disputed  by  co  unsel,  and  for  the  purposes 
of  the  case  its  correctness  may  be  conceded.  But  Cooper 
claims  to  be  an  innocent  purchaser  of  the  property,  and 
in  view  of  this  claim  it  becomes  necessary  to  consider 
the  transaction  in  which  the  deed  from  plaintiff  was 
delivered  to  him.  Before  doing  that,  however,  it  is 
proper  to  say  that  the  transaction  between  plaintiff  and 
Wakefield  was  an  absolute  sale  of  the  property.  It  was 
only  as  to  the  undertakings  of  the  latter  that  the 
contract  remained  executory,  and  as  against  him  plain- 
tiff is  entitled  to  rescission  on  the  ground  solely  that  he 
has  put  it  beyond  his  power  to  perform  the  undertak- 
ings on  his  part  which  were  the  consideration  for 
plaintiff's  agreement.  It  may  be  conceded  that  the 
deed,  while  it  remained  in  the  condition  in  which  it  was 
when  delivered  to  Wakefield,  was  not  effective,  and  did 
not  convey  the  title.  But  it  was  the  distinct  under- 
standing of  the  parties  that  Wakefield  might  fill  the 
blank  by  inserting  the  name  of  the  purchaser  from  him, 
and  deliver  it  to  such  purchaser  ;  and  when  he  inserted 
Cooper's  name,  and  delivered  the  ini^trument  to  him,  he 
acted  in  pursuance  of  that  agreement,  thus  performing 
the  very  act  which  the  parties  intended  should  be  done, 
with  the  object  of  accomplishing  the  purpose  they  had 
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yiew  when  they  made  the  agreement,  viz.,  the  trans- 
Ting  of  the  title  to  the  purchaser.  This  court  has 
qnently  held  that  the  vendor  will  not  be  i)ermitted, 
der  sach  circumstances,  to  question  the  title  of  an 
locent  purchaser  for  value.  Owen  v.  Perry ^  26  Iowa, 
I ;  Clark  v.  Allen,  34  Iowa,  190 ;  Stoartz  v.  BalloUj  47 
ira,  188.  It  is  true  that  in  each  of  those  oases  the 
'endant  was  a  subsequent  grantee,  claiming  under  the 
( whose  name  was  inserted  in  the  deed  after  it  passed 
m  the  hands  of  the  grantor,  and  he  was  protected  on 
ground  that  he  was  an  innocent  purchaser  from  one 
3,  as  a  consequence  of  the  plaintiff's  act,  was 
karently  clothed  with  a  title.  But  in  a  case  like  the 
sent,  where  there  was  an  express  authority  to  insert 

name  of  a  subsequent  purchaser,  and  deliver  the 
rument  to  him  for  the  purpose  of  passing  the  title 
im,  and  that  authority  was  unrevoked,  the  equities 
is  favor,  if  he  is  a  purchaser  without  notice  and  for 
le,  are  equally  as  strong. 

We  come,  then,  to  the  question  whether  Cooper    \ 
ds  in  that  x>osition.    Some  time  before  the  transac- 

between  plaintiff  and  Wakefield  the  latter  had 
chased  a  tract  of  land  from  Cooper.  A  conveyance 
le  land  was  executed  and  delivered  by  Cooper,  and 
cefield  gave  him  a  mortgage  back  to  secure  twenty-  I 
3  hundred  dollars  of  the  purchase  price,  but  neither 
lese  instruments  had  been  recorded.  Wakefield  sold 
the  land  to  one  Smith,  and,  under  an  arrangement 
red  into  by  the  parties,  the  deed  from  Cooper  to 
Lefield,  and  the  mortgage  from  the  latter,  were 
*oyed,  and  Cooper  deeded  directly  to  Smith,  who 
the  purchase  price  to  Wakefield.  It  was  in  that 
(action  that  the  deed  from  plaintiff  was  delivered  to 
ler.  There  is  a  conflict  in  the  evidence  as  to  the  pur- 
of  that  delivery.  Cooper  claims  that  the  transac- 
was  an  absolute  sale  of  the  property  in  question  to 

and  so  testified.  Plaintiff  pleaded  that  the  deed 
delivered  as  a  mere  security,  and  Wakefield  testified 
bhe  transfer  was  intended  merely  as  a  security  for  the 
ty-three  hundred  dollars  due  for  the  land  sold  to 


r 
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Smith  and  the  other  indebtedness  he  was  owing  Cooper. 
So  far  as  the  principal  question  in  the  case  is  concerned, 
viz.,  as  to  whether  the  deed  should  be  cancelled,  itwonld 
make  no  difference  which  of  these  claims  is  correct; 
I  for,  as  Cooper  relinquished  the  security  he  then  had  for 
!  the  twenty-three  hundred  dollars  due  him  from 
'  Wakefield,  in  consideration  of  the  transfer,  he  will 
be  protected,  if  he  had  no  notice  of  plaintiff's 
claim,  whether  it  was  intended  as  an  absolute  sale  or 
merely  as  a  security.  In  the  latter  case  he  is  a  mort- 
gagee for  value,  the  surrender  of  the  former  security 
constituting  the  consideration;  and  is  entitled  to  the 
same  protection  as  an  absolute  purchaser.  But  in  view 
of  the  fact  that  in  a  cross- petition  he  demanded  judg- 
ment for  possession  of  the  property,  and  for  the  rents 
and  profits,  plaintiff  having  refused  to  surrender  posses- 
sion, we  are  required  to  determine  the  question.  It 
must  be  admitted  that  upon  the  evidence  the  question 
is  not  free  from  doubt.  But  upon  a  careful  considera- 
tion we  have  reached  the  conclusion  that  there  is  a  fair 
preponderance  in  favor  of  the  claim  that  the  transfer 
was  intended  as  a  security,  and  we  deem  it  unnecessary 
to  do  more  than  to  state  our  conclusion.  A  discussion 
of  the  evidence  would  not  be  profitable,  nor  would  such 
discussion  be  a  matter  of  any  interest,  either  to  the 
parties  or  the  profession. 

Ete.ving  reached  that  conclusion,  the  only  question 
remaining  is  whether  Cooper  had  notice  of  the  circum- 
stances out  of  which  plaintiff's  right  arises  when  he 
accepted  the  security,  and  it  is  only  necessary  to  say 
that  the  evidence  is  overwhelming  that  he  did  not. 
Indeed,  plaintiff  did  not  learn  that  Wakefield  had 
pledged  the  title-bonds  as  security  to  the  bank  until 
after  the  transfer  of  the  land  to  Cooper,  and  he  took  no 
steps  to  terminate  the  transaction  until  after  that.  The 
transfer  of  the  bonds  to  Cooper  was  a  subsequent  trans- 
action, and  was  entirely  distinct  from  that  in  which  the 
land  was  conveyed  to  him.  He  probably  had  knowledge 
of  the  terms  of  the  contract  between  plaintiff  and 
Wakefield  when  he  accepted  the  bonds,  but  the  prior 
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-ansaction  with  reference  to  the  land  is  not  affeoted  by 
lat  knowledge.  Neither  is  he  chargeable  by  plaintiff's 
36se8sion  of  the  property  with  notice  of  the  right  he  is 
RuiL estate:  ^^^  asserting,  for  when  he  took  the  land 
Jjgjf*^/*-  plaintiff  was  entitled  to  possession  under 
interest.  j^g  coutract  with  Wakefield,  and  he  was 
len  asserting  no  other  right.  A  purchaser  is  bound  to 
ke  notice  of  the  right  under  which  one  in  possession 
lims,  but  that  is  the  extent  of  the  rule.  He  is  not 
aigeable  with  notice  of  a  right  or  claim  not  asserted, 
one  which  may  subsequently  accrue.  As  Cooper  is 
it  a  mortgagee,  he  is  not  entitled  to  possession,  or  the 
ats  and  profits,  but  is  entitled  to  have  his  lien 
eserved. 

Reversed. 


'he  Fbost  Manufacturing  Co.  v.  Fosteh,  Adm'r. 

ruE  Wisconsin  Malleable  Iron  Co.  v.  The  Same. 

Andrews  Brothers  &  Co.  v.  The  Samb. 

'porations:  mismanaobmsnt  bt  dolbotobs:  liabujty.  The 
difecton  and  oflOicers  of  a  corporation  do  not  become  personally 
liable  to  its  creditors  on  the  ground  that  they  have  mismanaged  its 
bosiness  and  contracted  an  indebtedness  in  excess  of  the  limit  pre- 
scribed by  its  charter  and  the  published  notice  of  incorporation,  unless 
they  are  made  liable  by  the  proTisions  of  the  articles  of  incorpora- 
tion. There  is  no  statute  making  them  thus  liable.  And  it  makes 
no  difference  that  the  credit  was  extended  in  reliance  upon  the  busi 
ness  character  and  financial  responsibility  of  such  directors  and 
officers. 

Appeal  from  Des  Moines  District  Court. — Hon. 
Charles  H.  Phelps,  Judge. 

Filed,  Januart  18,  1889. 

These  causes  involve  the  same  questions,  and  will 
iisiKXsed  of  in  a  single  opinion.  Defendant's  intes- 
)  was  one  of  the  incorporators  of  a  company  known 
the  ^^  Burlington  Plow  Company."  He  was  also 
dctor  of  the  company  and  its  president.    The  actions 
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were  brought  to  charge  the  estate  with  certain  debts  of 
the  corporation,  it  having  become  insolvent.  Tlie  district 
court  sustained  demurrers  to  the  petitions,  and  the 
appeals  are  from  those  orders. 

J.  T.  Illiok  and  P.  Henry  Smyth  &  Sarij  for 
appellants. 

Power  &  Huston  and  Nevoman  &  Bldke^  for 
appellee. 

Reed,  C.  J. — It  is  alleged  in  the  petitions  that  the 
articles  of  incorporation  ot  the  company  provided  that 
^'  the  highest  amount  of  indebtedness  to  which  the  cor- 
poration may  subject  itself  is  two-thirds  of  the  amount 
of  its  capital  stock ;"  also  that  the  published  notice  of 
incorporation,  which  was  signed  by  the  intestate  as  one 
of  the  incorporators,  contained  the  same  limitations ;  but 
that,  notwithstanding  such  limitation,  the  company, 
through  the  negligence  of  its  officers  and  directors,  and 
their  wilful  mismanagement  of  its  affairs,  did  contract 
an  indebtedness  greatly  in  excess  of  that  amount ;  and 
that  plaintiffs,  while  ignorant  of  that  fact,  and  relying 
on  the  business  experience  and  reputation  of  the  intes- 
tate, and  his  known  financial  responsibility,  extended 
credit  to  it ;  also  that,  owing  to  the  wilful  mismanage- 
ment of  said  officers  and  directors,  the  company  became 
insolvent,  and  that  they  then  executed  a  mortgage, 
whereby  they  pledged  the  whole  of  its  assets  for  the 
security  of  debts,  which  it  was  owing  to  certain  of  their 
own  number. 

It  was  contended  in  argument  that  the  conduct  of 
the  officers  and  directors,  as  detailed  in  the  i)etitions, 
amounted  to  a  fraud  upon  the  creditors,  and  that  they 
are  answerable  on  that  ground  for  the  losses  sustained 
by  the  latter ;  also  that  the  relation  of  trustee  and  cestui 
que  trust  existed  between  the  parties,  and  that  the 
officers  are  liable,  on  the  ground  that  they  have  abused 
the  trust.  In  our  opinion,  neither  of  these  positions  can 
be  sustained.  It  is  certainly  true,  under  the  provisions 
of  our  statute    (Code,   sec.   1071),  that  an  officer  or 
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irectOT  of  a  corporation,  who  wilfully  and  knowingly 
lisrepresents  its  conditions  or  circumstances  to  one  who 
)  thereby  deceived  and  induced  to  extend  credit  to  it, 
^ould  be  held  liable  for  the  injury  on  the  ground  of 
-aud.  But  it  was  expressly  admitted  in  argument  that 
le  claim  of  liability  was  not  based  upon  the  provisions 
t  th^e  statute,  but  was  made  under  the  general  principles 
t  the  common  law.  But  there  is  no  allegation  of  either 
lisrepresentation  or  concealment  of  the  true  condition 
t  the  company  at  the  time  the  credit  was  extendecT. 
he  sole  complaint  is  that  the  oflScers  violated  the 
larter  rights  of  the  company  by  incurring  an  indebted- 
sss  in  excess  of  the  limit  prescribed  in  Ihe  articles  and 
nblished  notice.  Yery  clearly  that  was  not  a  fraud 
;>on  those  who  extended  the  credit ;  for,  by  inquiry  or 
[amination  at  the  time,  they  might  have  ascertained 
le  condition  of  the  company.  The  limitation  was 
serted  in  the  articles  and  notice,  not  for  the  purpose 
'  obtaining*  credit,  but  as  defining  the  extent  of  its 
)wers ;  and,  when  the  question  relates  simply  to  its 
Ivency,  no  one  is  warranted  in  dealing  with  it  upon 
e  strength  of  that  limitation.  The  allegation  that  the 
edit  was  extended  in  reliance  on  the  business  character 
id  financial  responsibility  of  the  intestate  is  clearly 
imaterial,  for  there  is  no  pretense  that  he  was  bound 
r  any  contract  to  answer  for  the  debts  of  the  corpora- 
)n.  It  has  often  been  held  that  the  assets  of  an  insol- 
nt  corporation  constitute  a  trust  fund  for  the  payment 
its  debts,  and  that  one  having  such  assets  in  his  hands 
liable  as  trustee  to  the  creditors,  and  that  is  i)erhaps 
e  settled  law  in  this  country  ;  but  when  the  corporation 
solvent  officers  or  directors  who  manage  its  business, 
tiile  they  are  regarded  as  the  agents  of  the  company, 
id  in  some  sense  as  the  trustees  of  the  stockholders,  are 
ither  the  agents  nor  trustees  of  the  creditors.  They 
e  not  answerable  to  them,  either  for  the  management 
the  affairs  of  the  company,  or  the  disposition  they 
ay  make  of  its  property,  unless  made  so  either  by  the 
'ovisions  of  the  charter  or  some  general  statute, 
dther  of  which  is  claimed  to  exist  here.     While  the 
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corporation  is  solvent,  and  continues  in  business,  the 
creditor  has  no  interest  in  or  lien  upon  the  proi)erty  by 
virtue  of  the  fact  merely  that  he  is  a  creditor.  But  he 
bears  precisely  the  same  relation  to  it  as  to  any  other 
I)erson  to  whom  he  may  have  extended  credit.  In  the 
present  case  no  complaint  is  made  of  the  disposition  of 
the  property  made  by  the  officers  after  the  insolvency 
of  the  company.  Indeed,  the  validity  of  that  convey- 
ance was  expressly  determined  by  this  court  in  Oarrett 
V.  Plow  Oo.y  70  Iowa,  697.  But  the  ground  of  the 
complaint  is  that  by  their  mismanagement  of  its  affairs 
they  have  reduced  it  to  insolvency.  That  they  are  not 
answerable  to  the  creditors  for  such  mismanagement  is 
clear,  both  upon  principle  and  authority.  Smith  v. 
PooTy  40  Me.  415 ;  J^sz  v.  SpaunTiorsty  67  Mo.  256 ; 
Zinfi  V.  Mendely  9  W.  Va.  580. 

Affirmed. 
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dm  m  Cities  and  Towns :  ohangb  of  grade  of  strbbt  :  btatutbs  not  com- 

l^~  PLDED  WITH :  LIABILITY.    A  citj  cannot,  without  complying  with 

117  ggQ  the  terms  of  the  statute,  establish  or  change  the  grade  of  its  streets, 

I  76  6381  or  order  or  cause  the  work  of  grading  to  be  done  on  its  steeete, 

I  resulting  in  injury  to  a  property-owner,  and  escape  liability  to 

:^M  him.    And  so,  where  plaintiffs  alleged  damage  to  themaelYes 

US  i8ll  resulting  from  a  change  of  the  grade  of  defendant's  streets,  and 

that  such  grading  "  was  not  ordered  to  be  done  by  the  affirmative 
vote  of  two-thirds  of  the  city  council  or  trustees  of  said  city,  as 
required  by  law;"  and  that  defendant  did  not  "by  resolution, 
ordinance  or  other  legislative  proceedings,  provide  for  the  grad- 
ing, nor  establish  the  grades  of  said  streets,  before  cutting  down 
or  grading  the  same,  as  required  by  law ;  **  and  that  the  defendant 
did  not  "  before  thus  changiog  the  physical  grade  of  said  streets, 
nor  at  any  time,  have  the  damages  caused  by  said  change  assessed, 
appraised  or  paid,  as  required  by  law,"  hdd  that  the  petition  stated 
a  good  cause  of  action. 


Appeal  from  Jones  District  Court. — Hon.  J.  H. 

Preston,  Judge. 

Piled,  January  18,  1889. 
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AonoN  to  recover  for  injuries  sastained  by  reason 
Df  the  change  of  grade  of  a  street  of  the  defendant  city. 
A.  demnrrer  to  the  petition  was  sastained,  and,  plaintiff 
refusing  to  plead  further,  judgment  was  rendered  for 
lefendant.    Plaintiff  appeals. 

Sheean  <£  McOarrij  for  appellant. 

^zra  KeeleTy  for  appellee. 

Beck,  J. — I.  The  part  of  the  petition  assailed  by 
lemurrer  is  in  the  following  language  :  ^^ First  count, 
CiTow  comes  the  above  named  plaintiff,  and  for  its 
unended  petition  in  said  case  sayis  that  prior  to  the  fifth 
lay  of  February,  1877,  it  was,  a  nd  has  since  continued 
to  be  and  now  is,  a  corporation,  duly  organized  under 
the  laws  of  the  state  of  Iowa.  That  the  above-named 
iefendant,  prior  to  the  year  1871,  was,  and  yet  is,  a 
nunicipal  corporation,  organized  and  existing  under  the 
aws  of  said  state.  That  said  plaintiff  since  said  fifth  . 
lay  of  February;  1877,  has  been,  and  now  is,  the  abso- 
ute  owner  in  fee-simple  of  the  following  described  real  ^ 
»tate,  situated  within  the  corporate  limits  of  said  city 
>f  Anamosa,  Iowa,  to- wit :  Lot  No.  6,  in  block  No.  4, 
in  Shaw's  addition  to  said  city.  That  said  real  estate 
Fronts  for  sixty  feet,  on  the  north  end  thereof,  on  Pine 
street,  and  on  the  west  side,  for  one  hundred  and  ten 
feet,  on  Gamavillo  street,  in  said  city.  That  prior  to 
^e  year  1886  there  was  erected  on  said  real  estate  a 
church  edifice,  and  a  costly  stone  wall  along  the  north 
front  and  along  a  portion  of  the  west  side  ;  also  side- 
stalks  and  other  improvements, — all  of  which  are  yet  on 
said  premises.  That  in  1871  said  defendant  made  a 
mrvey  of  the  grades  of  said  streets  adjacent  to  said  real 
Mtate,  where  said  streets  run  along  the  west  and  north 
lines  of  said  real  estate,  and  set  grade  stakes  to  corre- 
spond with  said  survey,  made  a  plat  of  said  grade  as 
thus  surveyed,  and  kept  the  same  since  said  time  in  the 
office  of  the  city  clerk  of  said  city  for  the  guidance  of 
the  officers  of  said  city,  and  owners  of  abutting  lots,  in 
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putting  down  sidewalks,  curbing  and  crossings  along 
said  streets.  That  prior  to  the  year  1886  said  defendant 
put  down  stone  crossings  on  said  streets  in  front  of,  and 
north  and  east  and  west  of,  said  real  estate,  on  the  grade 
thus  surveyed  and  platted  in  accordance  Avith  said 
grade,  and  that  under  the  orders  and  directions  of  said 
defendant  the  owners  of  said  real  estate  cut  down  the 
grade  thereof  along  the  whole  north  front,  and  along 
the  whole  of  the  west  side,  so  as  to  correspond  with 
said  grade,  and  put  down  sidewalks  along  said  whole 
north  front  and  west  side  thereof  in  accordance  with 
said  grade,  and  also  erected  expensive  stone  walls  along 
the  whole  of  said  north  front,  and  along  a  portion  of 
said  west  side,  and  made  other  improvements  corre- 
sponding with  said  grades.  That  during  the  year  1886  said 
defendant  unlawfully,  wrongfully,  and  in  violation  of 
plaintiff's  rights,  excavated,  cut  down  and  removed 
the  earth  from  said  streets  adjacent  to  said  real  estate, 
along  the  whole  north  front  to  the  depth  of  about  five 
feet  below  said  grade,  and  along  the  whole  of  the  west 
'  side  thereof  to  the  depth  of  about  six-  feet  below  said 
f  grade.  That  said  cutting  down  or  grading  of  said 
streets  was  not  ordered  to  be  done  by  the  affirmative 
vote  of  two-thirds  of  the  city  council  or  trustees  of  said 
city,  as  required  by  law,  nor  did  said  defendant^  by 
resolution,  ordinance,  or  other  legislative  proceedings, 
provide  for  the  grading,  nor  establish  the  grades,  of  said 
streets,  before  cutting  down  or  grading  the  same,  as 
required  by  law,  nor  did  said  defendant,  before  thus 
changing  the  physical  grade  of  said  streets,  nor  at  any 
time,  have  the  damages  caused  by  said  change  assessed, 
appraised  nor  paid,  as  required  by  law;  but,  on  the 
contrary,  the  said  defendant  proceeded,  as  aforesaid, 
unlawfully,  wrongfully,  and  in  violation  of  plaintiff's 
rights,  to  cut  down,  excavate  and  remove  the  earth 
from  said  streets,  to  the  injury  of  said  real  estate,  and 

the  damage  of  said  plaintiff  in  the  sum  of /'  etc. 

The  defendant  demurred  to  the  petition  on  the  ground 
that  *^  the  facts  therein  stated  do  not  entitle  the  plaintiff 
to  the  relief  demanded,  because  it  does  not  appear,  that 
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any  grade  was  ever  established  on  the  streets  mentioned^ 
or  that  plaintiff  made  any  improvements  to  conform  to 
any  established  grade  on  said  streets,  or  that  defendant 
ever  caused  the  grade  of  said  streets  to  be  changed,  or 
that  plaintiff  has  sustained  any  damages  on  account  of 
any  unlawful  act  or  negligence  of  said  defendant"  The 
lemnrrer  was  sustained,  and,  plaintiffs  standing  on  their 
petition,  judgment  was  rendered  for  defendant. 

II.  In  our  opinion,  the  petition  alleges  a  sufficient 
^nse  of  action  against  defendant.  The  following  pro- 
fisions  of  the  Code  are  to  be  considered  and  applied  in 
he  determination  of  the  case :  ''  Sec.  466.  They  [cities] 
ihall  have  power  to  provide  for  the  grading  and  repair 
)f  any  street,  avenue,  or  alley,  and  the  construction  of 
lewers ;  ^  *  *  but  no  street  shall  be  graded,  except 
he  same  be  ordered  to  be  done  by  the  affirmative  vote 
>t  two-thirds  of  the  city  council  or  trustees."  Section 
69  provides  that  "  when  any  city  or  town  shall  have 
stablished  the  grade  of  any  street  or  alley,  and  any 
»erson  shall  have  built  or  made  any  improvements  on 
uch  street  or  alley  according  to  the  established  grade 
hereof,  and  such  city  or  town  shall  alter  said  estab- 
ished  grade  in  such  a  manner  as  to  injure  or  diminish 
he  value  of  said  property,  said  city  or  town  shall  pay 
0  the  owner  or  owners  of  said  prox>erty  so  injured  the 
mount  of  such  damage  or  injury,  which  shall  be  assesed 
y  three  persons.  *  *  *"  Prior  to  this  statute,  cities 
rere  not  liable  for  injaries  resulting  from  establishing 
r  changing  the  grade  of  their  streets,  if  it  were  pru- 
ently  done,  in  the  exercise  of  its  authority  as  prescribed 
y  law.  Oreal  v.  City  of  Keokuk,  4  G.  Greene,  47.  The 
owers  of  the  city  are  to  be  carried  into  effect  and  dis- 
harged  through  the  provisions  of  ordinances  enacted  by 
he  city.  Code,  sec.  482.  It  cannot  be  claimed  that  the 
ity,  without  the  enactment  of  an  ordinance  prescribing 
tieref  or,  may  establish  or  change  the  grade  of  its  streets, 
r  may  order  or  cause  the  work  of  grading  to  be  done 
pon  the  street,  which  results  in  injury  to  a  property- 
wner,  and  escape  liability  to  him.  If  the  city  may 
stablish  and  change  the  grades  of  a  street,  and  direct 
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the  work  to  be  done  without  the  required  ordinances, 
and  incur  no  liability  therefor,  then  could  it,  by  dispens- 
ing with  ordinances,  make  and  change  grades  without 
incurring  liability  to  the  proi)erty-owner  who  is  injured 
thereby,  thus  defeating  the  requirements  of  law  t  The 
city  must  exercise  its  power  in  the  manner  prescribed  by 
its  charter.  If  authority  be  conferred  upon  it  to  estab- 
lish grades,  and  cause  streets  to  be  graded  by  ordi- 
nances, these  things  cannot  be  done  in  any  other  way. 
The  city  must  pursue  the  law  granting  it  authority.  It 
cannot  do,  by  the  acts  of  its  executive  officers,  or  by 
simple  resolution  or  direction  of  a  majority  vote  of  its 
council,  that  which  its  charter  says  shall  be  done  by 
ordinance  adopted  by  a  two-thirds  vote.  (My  of 
Burlington  v.  KeUar^  18  Iowa,  69;  Noyes  v.  Mason 
City,  68  Iowa,  418. 

Now,  whether  we  regard  the  act  complained  of  in 
the  petition  as  the  change  of  grade,  or  the  original 
establishing  of  a  grade,  and  the  construction  of  the  street 
in  accord  therewith,  it  was  not  done  by  an  ordinance, 
resolution  or  other  action  of  the  city  had  in  the  manner 
and  upon  the  vote  of  the  council  prescribed  by  the 
statute  ( Code,  sec.  466 ),  and  if  it  be,  indeed,  a  change 
of  grade,  the  requirements  of  Code,  sec.  469,  were  not 
observed.  In  either  view,  we  must  regard  the  act  com- 
plained of  in  the  i)etition  as  not  done  in  compliance 
with  law,  and  hold  that  defendant  is  liable  therefor. 

In  our  opinion,  the  district  court  should  have  over- 
ruled the  demurrer, 
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espaas  to  Beal  Estate :  takikq  propebtt  under  chattbl  moris 
OAOS.  Defendants,  as  agents  of  the  mortgagee  of  chattels,  went 
upon  defendant's  premises,  with  the  mortgages  in  their  possession 
as  their  authority,  to  take  possession  of  the  chattels,  and  plaintiff 
raes  for  trespass  to  his  real  estate.  Held  that  if  the  chattels  were 
in  the  peaceable  possession  of  plaintiff,  and  the  right  of  defend- 
ants to  remove  them  was  denied,  and  their  attempt  to  remove  them 
was  resisted,  it  was  their  duty  to  desist,  and  to  resort  to  other  means 
for  the  enforcement  of  their  rights.  And  if  the  entry  itself  was 
rightful,  but  some  illegal  act  was  done  from  which  damage  to  the 
realty  of  plaintiff  resulted,  they  were  liable  therefor.  (Compare 
State  V.  Boynton,  75  Iowa,  758.) 

rpeoL  from  Audubon  J>istrict  Court — Hon.  A.   B. 

Thornell,  Judge. 

Piled,  January  19,  1889. 

Plaintiff  bronght  this  action  against  F.  L. 
^ton  and  James  McGlure,  to  recover  of  them  the 
a  of  five  thousand  dollars  for  an  alleged  trespass  upon 
I  injury  to  real  estate.  The  cause  was  tried  to  a  Jury, 
I  a  verdict  returned  in  favor  of  plaintiff  for  twenty- 
I  dollars  as  against  Boynton,  and  IS2.70  as  against 
dlure.  A  motion  for  a  new  trial  was  overruled,  and 
gments  were  rendered  in  favor  of  plaintiff  on  the 
lict.     Defendants  appeal. 

I^.  L.  Boynton  and  Nash^  Phelps  &  Oreen^  for 
^ellants. 

H.  JF.  Andrews^  for  appellee. 

BoBiNSON,  J. — The  record  shows  that  defendants 

)red  upon  the  premises  of  plaintiff  on  or  about  the 

»enth  day  of  November,  1886,  for  the  purpose  of  taking 

removing  therefrom,  by  virtue  of  a  chattel  mortgage 

bill  of  sale  given  as  security,  certain  personal  prop- 
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erty.    Plaintiff  alleges  that  defendants,  ^'  with  force  and 
arms,  wilfally,  maliciously  and  unlawfully  broke  and 
entered  into  and  upon  said  land,  and,  having  so  broken 
and  entered,  did  then  and  there  tread  and  break  down 
the  herbage  upon   said  land,  and  injure  the  fence  on 
said  land,  and  trod  down  the  soil  of  said  land,  and  broke 
the  lock  and  fastenings  of  the  door  attached  to  and  a 
part  of  the  stable  located  upon  said  land,  and  injured 
the  door  attached  to  said  stable, — ^all  the  property  of 
plaintiff."    Other  allegations  of  plaintiff  charge  defend- 
ants with  various  acts  in  aggravation  of  damages,  and 
claim  that  all  the  acts  named  were  unlawful,  and  that 
the  principals  for  whom  defendants  were  acting  had 
been  notified  not   to   enter  upon  said  premises  and 
not    to    remove    personal    property    therefrom.      The 
jury    found  specially  that    the  original    entry    upon 
the  premises  was  peaceable  and  without  force ;    that 
plaintiff  had  not  notified  defendants  not  to  come  upon 
his  land ;  that  the  property  they  t  ook  was  described  in 
the  bill  of  sale  which  they  had  in  their  possession,  and 
under  which  they  acted ;    that  one  horse  taken  was 
described  in  a  chattel  mortgage  which  they  had  in  their 
possession;   that  defendants  used  no  more  force  than 
was  necessary  to  obtain  possession  of  the  property  ;  and 
they  did  not  purposely  or  intentionally  inflict  any  of 
the  personal  injuries  upon  plaintiff  of  which  complaint 
is  made.    The  jury  also  found  specially  that  defendants 
broke  the  lock  in  plaintiff's  stable,  and  that  the  actual 
damage  done  by  them  to  his  real  estate  amounted  to  one 
dollar.      Also  that  defendants  obtained  no    property 
peaceably,  and  that  what  they  did  was  not  done  under 
a  belief  that  they  had  a  right  to  do  it. 

Appellants  do  not  in  argument  complain  of  the 
amount  of  the  judgments,  but  seem  to  claim  that  no 
judgment  should  have  been  rendered  against  them.  The 
substance  of  their  argument  is  to  the  effect  that  the  bill 
of  sale  and  chattel  mortgage,  under  which  they  were 
acting,  gave  to  them  the  right  to  enter  upon  the  premises 
where  the  property  included  in  these  instruments  was 
kept,  and  to  remove  the  same ;  that  the  removal  could 
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)e  accomplished  by  force  if  necessary  ;  that  the  implied 
icense  for  such  entry  and  removal,  given  by  the  mort-* 
;age  and  bill  of  sale,  could  not  be  revoked ;  and  that, 
f  plaintiff  disputed  the  right  of  removal,  his  appro- 
date  remedy  was  to  have  the  foreclosure  proceedings 
amoved  to  the  district  court,  for  the  settlement  of  the 
ights  of  parties,  or  to  recover  the  value  of  the  property 
iken  in  an  action  at  law.  In  the  case  of  Slate  t>. 
iaj/nioTiy  75  Iowa,  753,  which  we  infer  arose  from  the 
ime  transaction  involved  in  this  case,  we  held  that,  if 
le  mortgages  under  which  the  defendants  sought  to 
imove  the  property  were  invalid  when  executed,  or  if 
ley  had  been  paid,  the  mortgagor  could  lawfully  resist 
te  removal.  We  are  not  ad^^sed  as  to  the  facts  disclosed 
1  the  trial  in  this  case,  for  the  reason  that  the  abstract 
)es  not  contain  any  of  the  evidence  given ;  hence  we 
list  presume  that  there  was  evidence  submitted  which 
istains  the  verdict,  unless  the  contrary  appears.  If  the 
'oi)erty  which  defendants  sought  to  remove  was  in 
e  peaceable  possession  of  plaintiff,  and  the  right  of 
lendants  to  remove  it  was  denied,  and  their  attempt 

remove  it  was  resisted,  it  was  their  duty  to  desist, 
d  to  resort  to  other  means  to  enforce  such  rights  as 
ey  desired  to  protect.  Although  the  jury  found 
ecially  that  the  entry  of  defendants  was  peaceable, 
t  they  did  not  find  that  it  was  made  by  virtue  of  any 
thority.  If  the  entry  itself  was  rightful,  but  some 
3gal  act  was  done  from  which  damage  to  the  realty  of 
lintiff  resulted,  the  instruments  under  which  defend- 
ts  were  acting  would  afford  no  •defense.  The  special 
dings  show  that  plaintiff  sustained  some  damage  by 
Lson  of  the  acts  of  defendant,  and  we  must  presume 
it  the  evidence  showed  that  the  acts  were  wrongful. 

judgment .  against  the  defendants  was  therefore 
thorized,  and  the  amount  of  the  judgment  is  not 
esented  for  our  consideration. 

Affirmed. 
Vol.  70—36 
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™   ^*  Rogers  v.  Winoh, 

1.  Appeal:  evidencbto  support  vebdktt.  This  court  will  not  set 
aside  a  verdict  for  want  of  evidence  to  support  it  where  the  evi- 
dence is  conflicting, — the  parties  testifying  against  each  other. 

2.  AssaiLlt  and  Battery :  in  attempt  to  rape  :  cobroboratiom. 
While  a  conviction  cannot  be  had  on  a  charge  of  rape  upon  the 
testimony  of  the  complaining  witness  alone  (Code,  sec.  45M),  that 
rule  applies  only  to  criminal  prosecutions,  and  not  to  a  civil  action 
for  dam^gea  for  an  assault  and  battery  conunitted  in  an  attempt  to 
rape. 

8.  Fraotioe :  RBADiNa  defo8itiom|)[n  argument  as  to  its  oompetbhct. 
It  is  not  misconduct  of  counsel  to  read  portions  of  a  deposition,  in 
the  presence  of  the  jury,  while  advocating  its  competency  in 
argument  to  the  court,  though  the  court  finally  excludes  it. 

4.  Assault  and  Battery :  in  attempt  to  rape  :  exobssivb  damaobs. 
For  an  assault  and  battery  committed  in  an  attempt  to  ri|pe^  a 
recovery  of  four  hundred  dollars  cannot  be  said  to  be  excessive. 

Appeal  from   Moncma  District  Court — Hon.   C.   H, 

Lewis,  Judge. 

Filed,  January  19,  1SS89. 

Action  to  recover  for  an  assault  and  battery  omi- 
mitted  in  an  attempt  to  ravii^h  plaintifF.  There  was  a 
judgment  on  a  verdict  for  plaintifF.  Defendant  appoda. 
The  case  has  before  been  in  this  couit.    See  66  lawm, 

168.  • 

John  A.  Berry ^  for  appellant 

McMilleriy  KindaJl  &  Cochran^  for  appellee. 

Beck,  J. — I.    The  plaintiff  alleges  and  claims  tiiat 

she   accompanied   defendant  to  his   bedroom  for  the 

1.  Appeal:  evi-   P^^pose  of  Seeing  a  sewiug-machiue  which 

^rt  TeSiiSf'  *^®  proposed  to  sell  her.    After  they  had 

entered  the  room,  he  locked  the  door,  and, 

making  indecent  proposals,  laid  his  hands  upon  her  for 
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the  purpose  of  accomplishing  his  purposes.  The  jury 
returned  a  verdict  for  one  thousand  dollars.  The  dis- 
trict court  required  plaintiff  to  remit  six  hundred  dollars 
}f  the  verdict  in  order  to  reduce  it  to  an  amount  which 
vould  be  i>ermitted  to  stand,  informing  the  plaintiff 
:hat  unless  such  remiUitur  was  made  the  verdict  would 
)e  set  aside.  The  remittitvr  was  accordinging  entered, 
ind  judgment  was  had  upon  the  verdict  for  four 
lundred  dollars. 

The  defendant  urges  numerous  objections  to  the 
ndgment  Many  of  these  objections  aie,  in  different 
orms,  directed  against  the  alleged  insufficiency  of  the 
vidence  to  support  the  verdict,  and  its  non-conformity 
0  the  instructions  of  the  court  below.  They  may  all  be 
onsidered  together,  and  demand  but  brief  attention, 
or  we  are  not  accustomed  to  discuss  or  recite  the 
vidence  upon  the  consideration  of  objections  of  this 
haracter.  The  most  that  can  be  said  upon  this  point  is 
tiat  the  evidence  is  conflicting ;  the  parties  testify 
^nst  each  other.  It  cannot  be  said  that  there  is  such 
n  absence  of  evidence  as  requires  this  court  to  reverse 
le  judgment. 

II.  It  is  insisted  that  the  verdict  is  in  conflict  with 
)rtain«instructions  given  to  the  jury  as  to  the  rules 
dating,  to  the  preponderance  of  the  evidence,  and  the 
uty  of  tbe  jury  to  find  in  accord  therewith.  We  think 
does  not  appear  that  the  verdict  is  the  result  of  a 
Lsregard  of  these  rules ;  but,  on  the  other  hand,  the 
$rdict  is  in  accord  with  the  preponderance  of  the 
ridence  on  all  points. 

m.  Counsel  insist  that  a  verdict  cannot  be  rendered 
^inst  defendant  upon  plaintiff's  uncorroborated 
testimony  alone.  This  is  the  rule  of  the 
biStaT:Sn  Statute  applicable  to  criminal  prosecutions 
rape:  ooirob-  for  rape,  seductiou,  and  some  other  crimes 
but  it  does  not  apply  to  civil  cases  to  recover 
images  for  trespasses  and  injuries  resulting  from 
iminal  acts.  The  language  and  context  of  the  statute 
k>de,  sec.  4660)  plainly  and  unmistakably  indioates  its 
Lclusive  applicability  to  criminal  prosecutions. 
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lY.    Counsel  insist  that  the  verdict  should  have 

been  set  aside  because  of  the  misconduct  of  plaintiff's 

8  PiuOTic»  •      counsel  in  reading  to  the  jury  certain  part6 

•SS^ft  aSS^  ^'  *  dei)osition   which  was  excluded  by  the 

SSJilf-.^''  court.     It   was   read    while  counsel    were 

oomp6tenoy. 

insisting  that  it  was  competent  evidence. 
The  record  fails  to  show  misbehavior  on  the  part  of 
counsel.  It  was  not  possible  to  discuss  the  competency 
of  the  evidence  without  reading  or  repeating  it,  and  we 
think  the  fact  that  this  was  done  in  the  hearing  of  the 
jury  is  not  ground  for  disturbing  the  j  udgment. 

y.  A  juror  was  challenged  on  the  ground  that  his 
examination  showed  that  he  was  biased  against  defend- 
ant*. The  challenge  was  righUy  overruled.  We  think  the 
examination  shows  that  the  juror  was  not  biased  against 
defendant.  It  is  insisted  that  the  verdict  is  excessive. 
We  think  differently.  The  plaintiff  remitted  six  hun- 
dred dollars  of  the  verdict,  and  judgment  was  rendered 

for  four  hundred  dollars.     Recovery  on  the 

^^'^  to"     '*c*s  of  *ti8  case  would  hardly  be  expected 

ntpe:ezc6B-    to  be  f or  a   sum  less   than  four  hundred 

dollars.    Some  other  objections  are   made 

which  demand  no  attention.    It  is  our  opinion  that  the 

judgment  of  the  district  court  ought  to  be 

Affirmed. 


Vore  v.  The  Hawkbye  Insuranob  Company. 

'  79  -^48      1,    Insuranoe :  fbbmatubb  aohon  on  poucy  :  bight  to  objsot.    In 
f^  ^  an  action  upon  an  insurance  policy,  defendant  answered  that  the 

07    12  action  was  commenced  within  ninety  days  after  notice  of  loss  was 


7«~M8i  given,  which  is  forbidden  by  section  8,  chapter  211,  Laws  of  1880. 

mhI  ^®  policy  provided  that  the  contract  of  insurance  was  wholly 

mtI  embraced  in  the  policy  and  application.    Held  that  this  provision 


iiio  %  ^^  ^'^^  deprive  the  defendant  of  the  right  to  object  to  the  action 

as  being  premature  un  der  the  statute. 
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2.    : :  WAIVER  OF  BIOHT  TO  OBJICT.    In  8uch  case  the 

defendant  did  not  waive  its  right  to  object  to  the  action  as  prema- 
ture by  receiving  proofs  of  loss  and  thereafter  declaring  the  policy 
to  be  void. 

3.    :  :  RIGHT  TO  ORJECT :  ESTOPPEL.    In  such  case  the 

defendant  was  not  estopped  to  claim  the  benefit  of  the  statute 
because  the  time  for  bringing  the  action,  as  limited  by  the  policy, 
had  expired,  so  that  a  new  action  could  not  be  brought. 

Appeal  from  Harrison  District  Court. — Hon.  C.  H. 

Lewis,  Judge.  . 

Filed,  January  19,  1889. 

Action  on  a  policy  of  insurance.  A  demurrer  to 
the  reply  of  plaintiff  to  defendant's  answer  was  sus- 
tained, and,*  plaintiff  .standing  upon  his  pleading, 
judgment  was  rendered  against  him,  from  which  he 
ippeals. 

£.  H.  Cochran^  for  appellant. 

Oeo.  a.  Sanderson^  for  api)ellee. 

Beck,  J. — I.  The  defendant  in  an  amended  answer 
illeges,  in  effect,  that  the  action  was  commenced  within 
.  iNsmuxcB:     ninety  days  after  notice  of  loss  was  given ; 

premature  *.•..•,.  ^ ..        «  t        ,       ^--.  .        ^ 

action  on  poi-  which  IS  f  orbiddeu  by  chapter  211,  section  3, 

icy :  rigbt  to  •f  *-  ?  > 

object.  Acts  Eighteenth  General  Assembly.  To  this 

nswer  plaintiff  replied,  alleging  that  the  provisions  of 
he  statute  were  eliminated  from«the  policy  by  the  policy 
tself ,  which  provides  that  the  contract  of  insurance  is 
wholly  embraced  in  the  policy  and  application  of  the 
ssored,  and  that  defendant  had  waived  the  condition  of 
he  statute  by  receiving  proofs  of  loss,  and  thereafter 
[eclaring  that  the  policy  is  void.  A  demurrer  to  this 
eply  was,  we  think,  rightly  sustained.  The  statute 
see  Miller's  Code,  p.  299)  provides  "that  no  action 
hall  be  begun  within  ninety  days  after  notice  of  such 
9SS  has  been  given.  All  the  provisions  of  this  chapter 
hall  apply  tq  and  govern  all  contracts  and  policies  of 
Qsurance  contemplated  in  this  chapter,  anything  in  the 
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policy  or  contract  to  the  contrary  notwithstanding." 
It  will  be  observed  that  the  provision  limiting  the  time 
of  the  commencement  of  the  action  does  not  enter  into 
or  affect  the  contract.  It  simply  limits  the  remedy, 
requiring  the  action  to  be  commenced  not  sooner  than 
ninety  days  after  notice  is  given.  Now,  the  contract  does 
not  control  the  remedy,  as  prescribed  by  the  statute, 
for  the  reason  that  the  provision  as  to  the  remedy  is  no 
part  of  the  contract ;  it  is  in  the  nature  of  a  statutory 
limitation  of  the  action.  It  is  therefore  not  eliminated 
by  the  contract. 

II.  The  receiving  of  proofs  of  loss,  and  claiming 
that  the  policy  is  void,  cannot  be  regarded  as  a  waiver 
a. : :      of  the  statute  prescribihg  the  time  within 

right  u>  Ob-     which  actions  shall  be  brought.    It  cannot 
^^'  be    doubted    that '  defendant    could    have 

waived  many,  if  not  all,  the  provisions  of  the  policy, 
and  it  may  be  that  it  could  have  waived  the  provision 
of  the  statute  as  to  the  time  of  commencing  an  action. 
But  the  facts  alleged  in  reply,  that  defendant  had 
received  proofs  of  loss,  and  claimed  that  the  policy  is 
void,  cannot  be  regarded  as  acts  waiving  the  conditions 
of  the  policy  or  the  provision  of  the  statute.  The 
receiving  of  the  proofs  was  done  in  discharge  of  a  duty 
imposed  by  the  statute  and  the  i>olicy.  The  plaintiff  is 
required  to  submit  to  defendant  the  proofs.  Of  course, 
it  is  the  duty  of  the  defendant  to  receive  them.  Surely 
the  denial  of  liability  on  the  policy  cannot  be  regarded 
as  a  waiver  of  the  conditions  imposed  by  the  statute. 
By  neither  of  these  acts  did  defendants  give  any  intima- 
tion that  it  would  not  claim  the  benefit  of  the  condition 
of  the  statute  in  question.  There  is  nothing  therein 
tending  to  establish  a  waiver. 

III.  But  counsel  for  plaintiff  insists  that  defendant 
is  estopped  to  claim  the  benefit  of  the  statute,  for  the 
8.  — :  — :      reason  that  the  time  for  bringing  the  action, 

ject:  estoppel,  as  limited  by  the  policy,  has  expired,  so 
that,  if  the  demurrer  of  defendant  to  plaintiff's  reply 
be  sustained,  a  new  action  cannot  be  brought.  Counsel 
for  plaintiff  insists  that    defendant,  by  denying  the 


JANUARY  TERM,  1889.  661 

Butler  V.  Archer. 

▼aB^y  of  the  policy — and  probably  by  other  acts — is 
estopped  to  set  up  this  provision  of  the  policy  as  to  the 
tiae  of  the  commencement  of  the  action.  Bnt  there  is 
no  element  of  estoppel  in  the  transaction.  Defendant 
did  nothing  inducing  plaintifF  to  bring  his  action  too 
soon.  Nor  has  it  done  any  act  which  could  have 
induced  the  belief  of  plaintiff  that  it  would  not  rely 
apon,  and  urge  in  its  own  behalf,  any  or  all  defenses 
arising  upon  the  facts  of  the  case.  The  foregoing 
disenssion  disposes  of  all  questions  in  the  case.  The 
judgment  of  the  district  court  is' 

Affibhed. 


Butler  v.  Aboher. 

CSontraot :  to  purchase  land  -.  specific  performancb.  Where  time 
is  not  made  the  eseeiice  of  a  contract  for  the  purchase  of  laad,  the 
-yundiaeer  cannot  avoid  a  decree  for  speciflo  performance  on  his 
part  on  the  ground  that  the  vendor  did  not  tender  the  deed  until 
seme  days, — nearly  a  month  in  this  case, — after  the  day  named  in 
1^  contract. 

Appeal  from   Pottawattamie   District    Court. — Hon. 

H.  E.  Deemer,  Judge. 

Filed,  January  19,  1889. 

Action  in  equity  to  enforce  the  si)ecific  performance 
>f  a  contract  for  the  sale  of  certain  real  estate.  There 
^as  a  trial  upon  the  merits,  and  a  decree  for  the  plain- 
iff.    Defendant  appeals. 

Wright^  Baldwin  <fe  Haldane^  for  appellant. 

Lyman  &  Hunter  and  W.  W.  Morsman^  for 
.pX)ellee.  ^ 

RoTHROCK,  J. — The  pleadings  and  evidence  in  the 
ase  show  that  the  plaintiff,  through  his  agents,  made 
n  oral  contract  with  the  defendant  for  the  sale  of 
^arts  of  two  lots  in  the  city  of  Council  Bluffs.  The 
.efendant  x>aid  five  hundred  dollars  on  the  contract  as 
)art  of  the  purchase  money.  The  conveyance  was  to 
«  made,  and  the  contract  closed,  on  the  first  of  March 
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following  the  date  of  the  contract.    The  contract  was 
made  in  February,  1887.    It  was  ^y^U  understood  and 
fairly    entered  into  by    the    parties.      The    plaintiff 
tendered  a  deed  of  the  property  to  the  defendant  on 
the  twenty-sixth  of  March,  and  demanded  payment  of 
the  balance  of  the  first  payment,   and  an  arrangement 
for  the  payment  of  the  deferred  payments.    The  defend- 
ant refused  to  perform    his    contract,   as  he  alleged, 
because  of  the  failure  of  plaintiff  to  keep  his  part 
thereof,  and  demanded  a  cancellation  of  the  contract. 
It  is  averred  in  an  amendment  to  the  answer  that  time 
was  of  the  essence  of  the  contract,   and  that  plaintiff 
should  have  tendered  the  land  on  the  first  day  of  March. 
But  the  evidence  does  not  in  the  remotest  degree  telkd 
to  show  that  time  was  of  the  essence  of  the  contract. 
After  the  contract  was  closed,  the  agents  of  the  plaintiff 
advised  the  defendant  that,   if  he  would  improve  the 
property  by  building  thereon,  a  certain  reduction  would 
be  made  from  the  purchase  price.     Some  question  is 
made  about  the  failure  of  the  plaintiff  to  make  this 
reduction  or  offer  to  make  it  when  he  tendered  the  deed. 
But  this  reduction  could  not  be  made  until  the  defendant 
earned  it  by  making  the  improvements,  and  the  defend- 
ant did  not  demand  that  any  provision  be  made  for  the 
reduction.    The  court,  however,  came  to  his  relief,  and 
by  its  decree  guarded  his  rights  in  that  respect    In  short, 
this  is  a  plain  case  for  specific  x>erformance  ;  and  we  can 
conceive  of  no  reason  why  it  should  have  been  presented 
on  api)eal  to  this  court.    There  is  not  a  question  in.  the 
case  of  sufficient  doubt  to  demand  discussion. 

Affibmed. 
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Barrett  v.  Pisoh. 

1.  Chattel  Mortgage:  insuvficient  dbscbiftion.  The  reoord  of  a 
chattel  mortgage  in  which  the  property  is  described  simply  as  "  one 
sorrel  horse  three  years  old,**  is  not  sufficient  to  impart  construotiye 
notice  to  third  persons,  though  it  also  states  the  county  in  which 
the  mortgagor  resides,  and  that  in  case  of  foreclosure  the  horse  is 
to  be  sold  in  that  county. 


!.    : :  ACTUAL  MOTiCB :  PLBADDra.    In  sttch  case,  where 

defendant  alleged  that  his  mortgage  was  duly  recorded  prior  to 
plaintiff's  purchase  of  the  horse,  thus  clearly  indicating  that  he 
relied  upon  the  record  as  notice  ef  his  interest,  no  issue  as  to  actual 
notice  was  made. 

Appeal   from  ffBrien   IHstrict    Court — Hon, 

SooTT  M.  Ladd,  Judge. 

Filed,  January  19,  1889. 

Action  for  the  recovery  of  specific  i)ersonaI  prop- 
rty.  Verdict  and  judgment  for  plaintiff.  Defendant 
ppeals. 

Geo.  W.  HewUty  tor  api)ellant. 

0.  M.  Barrett  and  S.  A.  CaUvert^  for  appellee. 

Reed,  C.  J. — Plaintiff  purchased  the  proi)erty  in 
uestion,  which  is  a  horse,  from  John  K.  Rothaermel. 
(^„^  Defendant  claimed  under  a  chattel  mortgage 
JSJI^^i'  executed  by  Rothaermel  before  the  sale  to 
dMcriiyUoa.  plaintiff.  The  description  in  the  mortgage 
*'  one  sorrel  horse,  three  years  old."  The  instrument 
(Cites,  however,  that  the  mortgagor  was  a  resident  of 
ioux  county,  and  provides  that  in  case  of  foreclosure 
le  property  shall  be  sold  in  that  county.  The  district 
)urt  ruled  that  the  record  of  the  mortgage  did  not 
ipart  constructive  notice,  and  directed  a  verdict  for 
iaintifl.  It  has  frequently  been  held  by  this  court 
lat  the  record  of  a  mortgage  containing  a  description 
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similar  to  that  in  question  was  not  constrnctive  notice 
to  creditors  or  subsequent  purchasers  of  the  rights  of  the 
mortgagee.  Caldwell  v.  TVoiohridge^  68  Iowa,  150; 
Rhutasel  v.  Stephens^  68  Iowa,  627 ;  Barr  v.  CannoUj 
69  Iowa,  20.  It  was  contended,  however,  that  the 
recital  as  to  the  mortgagor' s  place  of  residence,  and  the 
provisions  as  to  the  place  of  sale,  were  sufficient  to  sug- 
gest an  inquiry,  which,  if  followed,  would  have  led  to 
the  identification  of  the  property  intended  to  be  covered 
by  the  mortgage.  But  this  position  cannot  be  sustained. 
It  could  be  understood  from  the  recital,  perhaps,  that 
the  mortgage  was  intended  to  cover  property  in  Sioux 
county.  But  knowledge  of  that  fact  would  not  aid  one 
who  was  seeking  information  as  to  the  particular  prop- 
erty intended.  Aided  by  the  recital,  the  description  is 
simply  of  a  sorrel  horde,  three  years  old,  in  Sioux  county, 
which  is  as  indefinite  as  that  given  in  express  terms  in 
the  mertgage. 

It  was  contended,   however,  that  as  the  mortgage 
was  valid  as  between  the  parties  to  it,  the  burden  was  on 

,     plaintiff  to  prove  that  he  did  not  have  actual 

'  actual nouoe:  notico  of  its  existence  when  he  made  the 

pleadiDg. 

purchase  of  the  property,  and  that,  as  he 
did  not  introduce  evidence  of  that  fact,  the  verdict 
should  have  been  the  other  way.  The  case  was  tried, 
however,  upon  the  theory  that  defendant's  right 
depended  upon  whether  the  record  of  the  mortgage 
imparted  constructive  notice.  He  alleged  that  his  mort- 
gage was  duly  recorded  before  plaintiff's  purchase ; 
tiius  clearly  indicating  that  he  relied  upon  the  record  as 
notice  of  his  interest.  We  think  the  court  below  was 
correct  in  the  view  that  no  issue  as  to  actual  notice  was 
presented  by  the  pleadings. 

AFi<IfiMED. 
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Ippeal:  roticb:  servicb  on  only  onb  plaintiff.  G.  was  the 
original  plaintiff,  and  H.  and  others  were  the  original  defendants 
in  the  action,  but,  by  leave  of  oourt,  H.  was  permitted  to  join  with 
G.  as  one  of  the  plaintiffs.  The  other  orig^inal  defendants  appealed 
from  the  judgment  in  favor  of  G.  and  H.,  and  the  notice  of  appeal 
was  entitled,  "G.,  Plaintiff,  v.  H.**  and  others  (naming  them) 
*'  Defendants'* ;  and  was  addressed,  **To  the  above-named  plaintiff, 
or  to  P.  &  R.,  H.  &  C,  his  attorneys,*'  and  service  was  accepted 
by  *'  P.  &  B.,  H.  &  C,  attorneys  for  plaintiff."  Held  that,  though 
P.  ft  R.  and  U.  dt  C.  were  attorneys  in  the  court  below  for  both 
Q.  AH..,  their  acceptance  of  service  was  only  for  G.,  to  whom  the 
notice  was  addressed,  and  that,  H.  being  a  necessary  party  to  the 
appeal,  it  must  be  dismissed  for  want  of  notice  to  him. 

Appeal  from  Clay  District  Court. — Hon.  Lot 

Thomas,    Judge. 

Filed,  January  19, 1889. 

/.  JB.  Steele^  for  appellants. 

Parker  A  Richardson  and  Hughes  cfe  Chamberlain^ 
)r  api)ellees. 

Okanger,  J. — A  statement  of  the  issues  is  unneces- 
ury,  as  the  case  mast  be  dismissed  becanse  of  a  defect 
I  ihe  notice  of  appeal.  The  canse  was  commenced  by 
ames  Goodwin,  plaintiff,  against  Ira  Hilliard  and 
there,  as  defendants,  all  of  whose  names  will  appear 
i  the  notice  below.  At  the  appearance  term  the 
Bfendant  Ira  Hilliard  made  application  to  be  joined  as 
party  plaintiff  with  James  Goodwin,  and  the  abstract 
lows  the  record  to  be  as  follows:  ^^And  thereupon 
3fendant  Ira  Hilliard,  in  open  court,  asked  leave  to 
in  with  James  Goodwin  as  a  party  plaintiff  herein ; 
hich  leave  is  granted,  and  said  Ira  Hilliard  is  hereby 
3clared  a  party  plaintiff  in  this  cause."  The  notice  of 
3peal  is  set  out  in  the  abstract,  and  is  as  follows : 

^^  Notice  of  Appeal.  In  the  District  Court  of  the 
late  of  Iowa  in  and  for  Clay  County.    James  Ooodwin^ 


656  SUPREME  COURT  OP  IOWA, 

Goodwin  ▼.  Hilliard. 

» 

Plaintiff,  vs.  Ira  EilUard^  A.  H.  Cheney^  Mary  A. 
Goodale^  Maggie  Francis^  Trustee  for  John  S. 
Frauds^  Jr.^  JoBephine  Francis ^  and  Ruth  Francis^ 
and  John  E.  FranciSy  Jr.^  Ruth  Francis^  Josephine 
Francis^  and  Maggie  Francis^  Defendants.  To  the 
above-named  plaintiff,  or  to  Parker  &  Richardson, 
Hughes  &  Chamberlain,  his  attorneys,  and  to  A.  H. 
Cheney,  clerk  of  said  court :  You  are  hereby  notified 
that  the  defendants  in  the  above-entitled  cause  have 
appealed  from  the  decision,  order,  and  judgment  of  the 
said  district  court,  rendered  in  favor  of  the  plaintiff  at 
the  February,  1888,  term  thereof,  on  the  fifteenth  day 
of  February,  1888,  to  the  supreme  court  of  Iowa.  And 
you  are  hereby  further  notified  that  said  appeal  will 
come  on  for  hearing  and  trial  in  said  court  at  the 
October,  1888,  term  thereof,  to  be  held  at  Des  Moines, 
Iowa,  commencing  on  the  first  Tuesday  in  October,  1888. 

*'J.  E.  Steele, 

"  Attorney  for  Defendants." 
The  proof  of  service  of  the  notice  is  as  follows: 
'^Due  and  legal  service  of  the  within  notice  is 
accepted,  and  copy  waived,  at  Spencer,  Iowa,  this  14th 
day  of  March,  1888. 

*'PaRKER&RI0HABD80N,      )      .^,         .        T>i«:««ir 

'*  Hughes  &  Chamberlain,  f   ^**  ^^  *^^  Plaintiff. 

**  A.  H.  Cheney,  Clerk  of  Dist.  Court 

*'By  H.  H.  A.  Hastings,  Deputy." 
.  Appellees  insist  that  the  cause  cannot  be  heard  in 
this  court,  because  the  appeal  is  not  perfected  ;  that  no 
notice  of  appeal  has  been  served  on  Ira  Hilliaid,  one  of 
the  plaintiffs.  The  Code  provides  as  follows:  ^^Sec. 
8178.  An  appeal  is  taken  by  the  service  of  a  notice  in 
writing  on  the  adverse  party,  his  agent,  or  any  attorney 
who  appeared  for  him  in  the  case  in  the  court  below, 
and  also  upon  the  clerk  of  the  court  wherein  the 
proceedings  were  had,  stating  the  appeal  from  the  same, 
or  from  some  specific  part  theii^eof,  defining  such  i>art." 
^^  Sec.  8179.  An  appeal  shall  not  be  perfected  until  the 
notice  thereof  has  been  served  upon  both  the  party  and 
the  clerk." 
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It  is  not  claimed  bat  that  each  of  the  plaihtiflFs 
miist  be  served  with  a  notice  of  appeal,  and  appellants 
insist  that  the  service  upon  Parker  &  Richardson  and 
Hughes  &  Chamberlain  was  a  service  on  Hilliard.  The 
record  snfficiently  discloses  that  such  attorneys 
appeared  for  Hilliard  in  the  court  below;  and  it  is 
conceded  by  the  parties  in  arguAient  that  Hilliard  was 
one  of  the  plaintiffs  after  the  order  of  the  court  making 
bim  such.  This  leads  us  to  consider  the  notice,  and 
the  acceptance  thereon.  It  will  be  observed  that  the 
^ase  is  entitled  at  the  head  of  the  notice,  ^^  James 
Groodwin,  Plaintiff,"  and  Ira  Hilliard  in  the  title  is 
lesignated  as  a  defendant,  and  all  defendants  are 
named.  The  notice  is  then  addressed  as  follows  :  ^*To 
^e  above-named  plaintiff,  or  to  Parker  &  Richardson, 
Sughes  &  Chamberlain,  his  attorneys,"  etc.,  and  then 
follows  the  notice.  Then  we  note  the  acceptance  of 
service,  and  after  the  signature  of  the  attorneys  are  the 
ivords,  "Attorneys  for  Plaintiff;"  the  number  being 
angular.  Was  this  a  service  on  Hilliard 's  attorneys^ 
We  think  it  must  be  conceded  that  to  make  such  a 
^rvice  valid  it  must  be  served  on  the  attorney,  not  in 
lis  individual,  but  in  his  professional  capacity,  as 
attorney  for  the  party  sought  to  be  charged  by  the 
service.  It  may  be  better  illustrated  by  supposing  such 
i  service  was  made  by  serving  the  attorney,  with  no 
lesignation  but  his  individual  name,  and  let  the 
icceptance  be  in  like  manner.  Such  a  service  would 
^rtainly  be  attended  with  serious  doubts  ;  and  then,  if 
ve  add  that  the  notice  nowhere  designates  the  client 
nought  to  be  charged  as  a  party  against  whom  the 
ippeal  is  sought,  we  think  all  doubt  is  removed.  This 
Lotice  is  addressed  to  a  single  plaintiff  ( Goodwin ),  or 
o  his  attorneys.  The  acceptance  is  for  one  plaintiff 
mly,  and  that  one  is  unmistakably  Goodwin.  The 
irgument  by  appellants  is  that  these  attorneys  were  all 
•hrough  the  trial,  after  the  change  as  to  parties, 
ittorneys  for  llilliard,  and  that  no  other  attorneys 
ippeared.  But  we  do  not  see  how  this  changes  the 
*esult.    In  such  a  case  it  would  be  competent  to  serve 
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Goodwin  through  the  attorneys  in  any  matter  in  which 
such  a  service  would  be  good ;  that  is,  the  service  could 
be  made  on  the  attorney  for  one  of  his  clients  without 
affecting  the  other,  and  this  seems  to  us  to  be  such  a 
case. 

It  is  unquestioned  that  Hilliard  is  a  necessary  party 
to  a  trial  in  this  court.  ^  Courts  take  much  greater  satis- 
faction in  the  disposition  of  causes  on  the  merits,  but 
when  such  questions  are  presented  we  must  consider 
them,  and  declare  the  law. 

If  it  is  of  any  interest  to  the  parties,  we  will  add 
that  we  have  examined  the  record,  and  think  there  is 
such  a  conflict  of  testimony  that  in  a  law  action  we 
could  not  interfere  with  the  finding  below. 

Affirmed. 
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di06  79|       1.    Fraotioe:]Evn>ENCB  FOR  APPEAL  :FiLiNa.  The  short-hand  r^ioitev's 

notes  are  filed  when  deposited  with  the  clerk  for  that  purpose^ 
though  not  marked  *<  filed/'  but  the  evidence  does  not  become  a 
part  of  the  record  until  a  translation  of  the  notes  is  also  filed,  and 
the  evidence  thus  presented  is  dul^  certified  by  the  judge.  (8ee 
opinion  for  cases  dted.) 

2.  Appeal :  ambndbd  abstract  :  what  is.  A  certificate  of  ih»  deric 
of  the  trial  court,  filed  in  this  court  by  appellee,  to  the  effect  ttiat 
no  translation  of  the  short-hand  notes  was  filed,  is  to  be  negaided 
as  an  amended  abstract  showing  the  true  condition  of  the  receidm 
that  respect. 

8.  Instructions:  must  bb  oonsidbrbd  toqether.  An  instradiMi 
which,  though  not  in  itself  accurate,  is  made  clear  by  other  insfcpwo- 
tions  of  the  charge,  is  no  ground  for  reversaL 

Appeal  from    Union   District   Omrt—'Ro^.    R.    C. 

Henry,  Judge. 

FiLBD,  January  19,  1889. 

AoTioN  of  replevin.    There  was  a  judgment  upon  a 
verdict  for  defendant.    Plaintiff  appeals. 

H.  M.  Towner^  for  appellant. 

James  O.  BuU^  for  appellee. 
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Beck,  J. — I.  The  defendant  moves  the  court  to 
trike  from  the  abstract  all  of  the  evidence  in  the  case, 
ftucTici:  ^^  ^^^  ground  that  it  is  not  of  record  in  the 
evjtooefor    ^^„y|.  feelow.     The  defendant,  in  support  of 

^'  this  motion,  shows  that  no  translation  of 

lie  short-hand  reporter's  notes  has  been  iiled  in  the 
jxiTt  below.  The  short-hand  notes  were  deposited  in 
oe  time  in    the   court   below,    though    not   marked 

filed."  As  to  the  notes,  this  is  sufficient.  But  no 
■anslation  thereof  has  ever  been  deposited  in  the  clerk's 
ffice.  The  evidence  does  not  become  a  part  of  the 
Hsord  until  the  short-hand  notes,  together  with  a 
"anslation  thereof,  are  deposited  in  the  clerk's  office, 
Qd  the  evidence  thus  presented  is  duly  certified  by  the 
idge.  Lowe  v.  Lowe,  40  Iowa,  220 ;  McCarthy  v. 
Vatrous,  69  Iowa,  260 ;  Arts  v.  Cvlbeitson^  73  Iowa, 
i\  Merrill  v.  Bowe,  69  Iowa,  654;  Oibbs  v.  Buck- 
igharriy  48  Iowa,  96 ;  Wadsworth  tJ.  First  Nat. 
^an&,  73  Iowa,  425.  The  motion  must  be  sustained, 
ad  the  evidence  stricken  from  the  abstract. 

II.  But  plaintiff  insists  that,  as  there  is  no  denial 
F  the  abstract  by  an  amended  abstract,  showing  the 
appial:  ^^^  condition  of  the  record,  the  abstract 
JtatSwl^:  ^^11  ^®  taken  as  true.  But  the  defendant 
what  u.  g j^^  1^  certificate  of  the  clerk  of  the  district 
mrt,  showing  the  fact  that  no  translation  of  the  short- 
uid  notes  has  been  deposited  or  filed  in  his  office, 
his  certificate  is  to  be  regarded  as  an  amended  abstract, 
lowing  the  true  condition  of  the  record  as  to  the 
atter  under  consideration. 

III.  The  evidence  being  stricken  from  the  abstract, 
>  questions  in  the  cp^e  arising  upon  the  evidence,  or  in 

the  decision  of  which  the  evidence  is  to  be 
nm^moat  oousidored,  can  be  decided.  All  questions 
BideRSi  involving  the  sufficiency  of  the  evidence  to 

support  the  verdict,  and  the  applicability  of 
le  instructions  to  the  evidence,  are  of  this  character, 
ley  include  all  the  questions  in  the  case,  with  but  one 
LceptioUy  which  arises  upon  an  instruction  pointing 
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out  what  acts  would  be  in  fraud  of  creditors.  A  sen- 
tence of  the  instructions  informs  the  jury  that  a  fraud 
npon  a  creditor  is  an  act  with  the  intent  to  prevent  him 
from  recovering  his  just  debt  by  withdrawing  from  his 
reach  the  property  of  his  debtor.  It  is  insisted  that  all 
acts  of  withdrawal  of  the-  debtor's  property  are  not 
necessarily  fraudulent.  But  the  instruction,  read  with 
others  given,  must  be  understood  as  referrinja^  to 
unlawful  acts  done  with  intent  to  hinder,  delay  or 
defeat  creditors.  The  instruction  is  not  erroneous. 
In  oiir  opinion,  the  judgment  of  the  district  court 
ought  to  be  Affirmed. 


Wood  v.  Curran. 

Taxes:  paid  on  land  in  dispute  :  rbcovbrt  :  statute  of  umA'a- 
TIONS.  In  an  action  to  recover  taxes  paid  by  plaintiff  on  land 
which  was  adjudged  to  belong  to  defendant,  where  it  was  alleged 
and  admitted  that  the  title  had  been  in  dispute  between  them, 
held  that  the  statute  of  limitations  did  not  begin  to  run  against 
plaintiff  until  the  dispute  was  settled,  and  that  he  was  entitled  to 
recover  all  the  taxes  paid  bj  him  and  which  defendant  should  have 
paid  under  his  claim,  though  paid  more  than  five  years  prior  to  the 
beginning  of  this  action.  ( Qoodnoto  v,  Stryker,  62  Iowa,  234,  and 
Ooodnow  V.  Litchfieldy  63  Iowa,  275,  followed.) 

Appeal  from  Kossuth  District  Court. — Hon.  Lot 

Thomas,  Judge. 

Filed,  January  21,  1881. 

This  is  an  action  for  reimbursement  for  taxes  paid 
npon  certain  real  estate  which  had  been  adjndged  to  be 
the  property  of  the  defendant.  There  was  a  trial  by  the 
court,  and  a  judgment  was  rendered  for  the  plaintiff  for 
part  of  the  amount  claimed.  The  plaintiff  appeals,  and 
claims  that  the  district  court  should  have  awarded  him 
judgment  for  taxes  paid  in  years  prior  to  those  for 
which  allowance  was  made. 

W.  B.  Quarton  and  /.  C.  CooTcy  for  appellant. 

Qeo,  E.  Clarice^  for  appellee. 
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RoTHROCK,  J. — The  land  upon  which  the  taxes  were 
paid  was  patented  by  the  United  States  to  one  Williams 
m  the  tenth  day  of  February,  1869,  and  .the  same  was 
x>nyeyed  by  him,  through  several  successive  grantors, 
lown  to  the  plaintiff.  It  thus  appears  that  upon  the 
ace  of  the  record  the  plaintiff  was  the  absolute  owner 
)f  the  land.  He  and  his  grantors  paid  taxes  thereon 
rom  the  year  1871  to  1885,  inclusive.  The  defendant 
Qade  a  homestead  entry  upon  the  land  in  1866,  and  in 
he  year  1877  he  made  final  proof  of  his  occupation  and 
ossession,  and  said  proof  was  adjudged  to  be  sufficient 
y  the  land  dex>artmentof  the  United  States,  and  a  final 
eceipt  was  issued  to  him  for  all  the  fees  required  to  be 
aid  under  the  homestead  laws.  He  has  been  in  posses- 
ion and  actual  occupancy  of  the  land  since  his  entry, 
nd  has  at  all  times  claimed  title  thereto.  He  com- 
lenced  an  action  against  the  plaintiff  to  quiet  his  title, 
Btting  forth  the  facts,  and  claiming  that  he  had  been 
m  years  in  the  open,  notorious  and  adverse  possession 
C  the  land,  and  that  the  plaintiff  was  thereby  barred  by 
le  statute  of  limitations  from  asserting  title.  He  also 
laimed  that  the  entry  under  which  plaintiff  claims  was 
mistake,  and  that  the  entry  was  actually  made  upon 
Qother  tract  of  land.  There  was  a  trial  of  that  action, 
od  a  decree  that  the  defendant  herein  was  the  owner  of 
le  land.  That  decree  has  not  been  reversed  nor  mod- 
ied. 

Among  other  defenses,  the  defendant  pleaded  in 

lis  action  that  all  claim  for  taxes  paid  prior  to  April 

1881,  is  barred  by  the  statute  of  limitations ;  that 

ite  being  five  years  prior  to  the  commencement  of  this 

it.     The  contention  of  the  plaintiff  is  that,  as  the  title 

the  land  was  in  dispute,  the  statute  did  not  commence 

run  until  the  dispute  was  settled.    This  was  the  rule 

lopted   by   this  court   in   the   cases  of  Ooodnow  v. 

rykeTj  62  Iowa,  224 ;  Ooodnow  v.  Litchfield^  63  Iowa, 

%  and  other  cases.    Appellee  contends  that  the  evi- 

mce  does  not  show  that  the  parties  were  in  dispute 

Vol.  76—36 
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about  the  title  until  the  defendant  commenced  his  action 
against  the  plaintiff  to  quiet  his  title.     We  do  not  think 
that  evidence  of  that  fact  was  required  to  be  produced 
by  the  plaintiff.     It  is  distinctly  averred  in  the  i)etition 
that  from    the  date  of  the  issuance   of  the  patent  to 
Williams  up  to  the  final  decree,  above   referred  to,   the 
title  to  the  land  was  in  dispute  Between  the  plaintiff  and 
the  defendant,  and  the  answer  in  the  case  admits  said 
averment.    The  only  real  question  is  whether  the  court 
should  have  disregarded  the  plea  of  the  statute  of  limi- 
tations,    We  think  that,  under  the  authority  of  the 
above-cited  cases,  it  should  have  been  held  that  the 
statute  did  not  commence  to  run  until  the  date  of  the 
decree  quieting  the  title.     If  this  rule  had  been  adopted, 
the  defendant  should  have  been  required  to  repay  all 
the  taxes  paid  by  plaintiff,  which  defendant  would  have 
been  required  to  pay  under  his  homestead  entry.     He 
made   his   homestead    proofs,   and    received   his  final 
receipts,  in  August,  1877.     He  should  have  paid  the  taxes 
for  1878,  and  for  all  the  years  after  that  year.     The 
amount  of  these  taxes  is  not  in  dispute.    They  are 
shown  by  an  agreed  statement  to  be  correctly  stated  in 
the  plaintiff's  petition.    The  judgment  will  be  modified 
by  adding  the  following  sums :  $10.04,  paid  January  20, 
1079 ;  $7.68,  paid  December  2,  1879 ;  and  $9.18,   paid 
January  8,   1881 ;  and  to  these  sums  interest   should 
be  added  at  the  rate  of  six  per  cent,  per  annum  on  the 
respective  payments  from  the  time  they  were  made. 

Modified  and  Affirmkd. 
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Hahpe  et  al.  v.  Schaffer  et  al. 

iatateofliimitatioiiB:  com  mencbment  of  aotion.  For  the  pur- 
pose of  the  statute  of  limitations,  the  action  is  begun  when  the 
original  notice  is  delivered  to  the  sheriff  of  the  proper  county  with 
intent  that  it  be  served  immediately  ;  and  that  intent  will  be 
presumed  unless  the  contrary  appears.  (  Code,  sec.  3683.)  Accord- 
ingly Ae2d  that  where  the  original  notice  was  delivered  to  the 
sheriff  of  the  proper  county  before  the  statute  had  run  against  the 
action,  and  was  served  upon  one  of  the  parties  in  the  county  before 
that  time,  and  was  served  upon  other  parties  who  resided  out  of 
the  county  after  that  time,  the  action  was  not  barred  as  to  the 
persona  residing  out  of  the  county ;— the  rule  being  that  the  time 
of  delivery  to  the  sheriff,  and  not  the  time  of  service,  determines 
the  commencement  of  the  JEU^tion. 

pj>€al  from  Washington  District  Court. — Hon.  D. 

Ryan,  Judge. 

Piled,  January  19,  1889. 

AonoN  in  equity  to  foreclose  a  mortgage  ou  lands, 
suring  a  promissory  note.  There  was  a  decree 
anting  the  relief  payed  for  in  the  petition.-  Defend- 
ts  api)eal. 


ff.  <ft  W.  Bchofield  and  J.  Roberts^  for  appellants. 

Dewey  <ft  Mcher^  for  appellees. 

Beck,  J. — I.  The  defendants  in  their  answer 
)aded  the  bar  of  the  statute  of  limitations.  The 
)tract  shows  the  facts  involved  in  this  defense  to  be 
follows:  An  original  notice  for  service  was  placed 
the  hands  of  the  sheriff  of  the  county  wherein  the 
ion  was  commenced,  before  the  expiration  of  the 
le  in  which  the  action  could  have  been  commenced, 
1  before  that  time  was  served  upon  one  of  the  defend- 
:s,  who,  it  is  alleged,  claims  some  interest  in  the 
rtgaged  property.  After  the  expiration  of  that  time, 
fcices  were  issued  and  served  upon  the  maker  of  the 
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note,  the  mortgagors  and  other  defendants.  The  service 
of  the  first  notice  was  made  in  the  county  in  which  the 
action  was  brought.  Service  of  a  subsequent  notice  was 
made  in  the  same  county,  and  service  of  another  notice 
was  accepted  by  the  maker  of  the  note  in  another 
county,  where  he  resided.  These  services  were  made 
after  the  time  prescribed  by  the  statute  of  limitations 
had  fully  run. 

II.  We  are  to  inquire  whether  the  action  is  barred 
as  to  defendants  served  with  notice  after  the  time 
prescribed  by  the  statute  of  limitations  had  fully  run. 
An  action  commenced  before  the  time  prescribed  by  the 
statute  has  fully  run  may  be  prosecuted  to  judgment 
afterwards.  Code,  section  2532,  is  in  this  language :  "The 
delivery  of  the  original  notice  to  the  sheriff  of  the 
proper  county,  with  intent  that  it  be  served  immedi- 
ately, which  intent  shall  be  presumed  unless  the 
contrary  appears,  or  the  actual  service  of  that  notice  by 
another  person,  is  a  commencement  of  the  action." 
The  notice  was  delivered  to  the  sheriff  of  the  county  in 
which  the  action  was  commenced.  Is  he  ^' the  sheriff 
of  the  proper  county,"  contemplated  by  the  statute  just 
quoted  t  We  think  he  is.  He  is  required  to  serve  all 
notices  upon  defendants  who  reside  in  other  counties. 
His  return  of  "  not  found,"  is  evidence  of  the  fact  that 
service  could  not  be  made  in  his  county,  and  raises  a 
presumption  that  the  defendant  is  not  a  resident  of  his 
county.  A  plaintiff,  upon  commencing  an  action,  may 
believe  that  the  defendant  is  a  resident  of,  or  can  be 
found  in,  the  county.  He  is  authorized  to  act  upon  this 
belief,  and  deliver  the  notice  to  the  sheriff  for  service, 
whose  return  of  "not  found,"  may  be  the  plaintiff's 
first  intimation  of  the  absence  of  the  defendant  from  the 
county.  The  time  and  manner  of  the  commencement 
of  the  action,  were  the  rule  otherwise,  would  depend 
upon  the  plaintiff's  knowledge  and  belief  of  the  where- 
abouts of  the  defendant.  He  brings  his  action  in  the 
right  county,  and  has  reason  to  belivees  that  the  defend- 
ant may  be  found  therein,  and  delivers  the  notice  for 
service  accordingly.    The  defendant  suffers  no  prejudice, 
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)r  the  delivery  of  the  notice  to  the  sheriflF  of  the  county 
herein  he  is  found  would  not  advise  him  of  the  day  of 
le  commencement  of  the  action,  yet  he  might  not  be 
;rved  until  lon*^  after  the  notice  was  so  delivered.  No 
reater  delay  would  arise  if  the  notice  be  first  delivered 
>  the  sheriif  of  the  county  wherein  the  action  is  com- 
enced,  and  another  notice  afterwards  served  in  the 
»anty  where  defendants  are  found.  It  is  said  that,  as 
one  of  the  defendants  found  in  the  county,  there  was 
delay  in  serving.  But  the  law  presumes  that  it  was 
e  plaintiff's  intention  that  service  be  at  once  made. 
)de,  sec.  2532.  He  cannot  be  held  responsible  for  the 
gleet  of  duty  of  the  sheriff  in  this  regard.  The  statute 
qxnieB  that  the  time  of  the  commencement  of  the 
tion  shall  be  determined  by  ^the  delivery  of  the  notice, 
t  by  the  time  of  service.  The  notice  was  delivered, 
d  the  action  was  then  commenced.  It  is  very  plain 
at  a  subsequent  neglect  of  duty  by  the  sheriff  will  not 
feat  the  act  of  the  plaintiff  in  delivering  the  notice, 
d  be  regarded  as  the  discontinuance  of  the  action 
ready  commenced.  In  our  opinion  the  district  court 
;htly  held  that  the  action  was  not  barred  by  the 
ktute  of  limitations. 

Affirmed. 


QuiKN  V.  Quinn. 

ed  Estate :  advbbsb  possession  :  quibtino  tftub.  Plaintifl  had 
held  adTene  poeseesion  of  the  real  estate  in  question  for  more  than 
ten  yean  prior  to  the  commencement  of  this  action  to  quiet  his 
title,  under  an  oral  contract  with  defendant,  by  which  he  was  to 
have  the  land  for  services  rendered.  Heid  that  such  possession 
entitled  him  to  a  decree  quieting  his  title  as  against  defendant. 

)p€(il  from  Washington  District  Court. — ^Hon.   D. 

Btan,  Judge. 

Filed,  jANaASY  21, 1889. 
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Action  to  quiet  the  title  to  lands,  and  for  an 
accounting.  There  was  a  decree  quieting  the  title  of 
plaintiff  to  a  part  of  the  lands,  but  no  ofher  relief  was 
granted.    Defendant  appeals. 

B.  W.  Sione  and  H.  OdldweU,  for  appellant. 

ff.  <6  W.  Scqfleldj  for  appellee. 

Beck,  J. — I.  The  plaintiff  is  a  son  of  the  defendant. 
He  alleges  that  about  the  time  he  became  of  age  he  and 
his  father  entered  into  a  parol  contract  to  the  effect  that 
plaintiff  should  remain  and  labor  upon  the  farm  of 
defendant  and  should  receive  one-half  of  the  land  and 
one-half  of  the  stock ;  that,  after  laboring  under  this 
contract  for  many  years,  the  parties  had  a  settlement,  in 
which  it  was  agreed  that  plaintiff  should  have  eighty 
acres  of  the  land,  which  should  be  conveyed  to  him,  and 
the  undivided  one-third  of  sixty  acres,  and  that  the 
cattle  should  be  sold,  and  the  proceeds  divided  between 
the  parties.  In  pursuance  of  this  contract  plaintiff  went 
into  the  possession  of  the  eighty  acres  of  land,  and  built  a 
house  thereon,  and  has  ever  since  been  in  the  exclusive 
and  adverse  possession  thereof.  The  cattle  were  sold, 
and  three  hundred  dollars  paid  to  plaintiff,  but  a  laige 
sum  remains  in  the  hands  of  defendant  unaccounted  for. 

II.  As  the  plaintiff  does  not  appeal,  he  cannot  com- 
plain of  the  decree,  and  ask  that  it  be  modified  in  this 
court.  We  need  not,  therefore,  inquire  whether  he  is 
entitled  to  any  relief  as  to  the  undivided  sixty  acres  of 
land,  and  the  proceeds  of  the  cattle  received  by  defend- 
ant We  are  only  required  to  determine  whether  the 
decree  in  quieting  plaintiff's  title  to  the  eighty  acres  of 
land  is  supported  by  the  evidence.  We  have  reached  the 
satisfactory  conclusion  that  it  is.  While  the  evidence 
is  conflicting,  it  shows  very  satisfactorily  the  contract 
between  the  parties  for  a  division  of  the  land,  and  a 
settlement,  and  that  plaintiff  went  into  possession  of  the 
eighty  acres  allotted  to  him,  and  built  a  house  thereon. 
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ind  has  occupied  the  whole  tract  ever  since,  claiming  a 
ight  and  title  therein.  He  went  into  possession  more 
ban  ten  years  before  this  suit  was  commenced,  and  has 
leld  the  land  adversely  ever  since.  His  adverse  posses- 
ion has  ripened  into  a  title  which  he  can  enforce  against 
efendant.  But  the  evidence  shows  that  the  i)ossession 
ras  taken  under  a  contract  based  upon  a  valuable  con- 
(deration  for  the  purchase  of  the  land  which  was  taken 
y  him,  pursuant  to  a  settlement  in  satisfaction  of  his 
iterest  in  and  claim  upon  the  whole  farm.  Here  was  a 
urchase  by  oral  contract,  followed  by  possession  under 
t.  The  contract  can  and  ought  to  be  enforced  by  a 
ecree  for  the  specific  conveyance  of  the  property.  It 
I  needless  to  recite  and  discuss  the  evidence,  which 
'ould  not  be  of  profit  to  the  parties  or  others.  Other 
uestions  in  the  case  need  not  be  considered.  Many  of 
liem  are  eliminated  by  the  fact  that  plaintiff  does  not 
ppeal.    The  decree  of  the  district  court  is 

Affibmbd. 


Bblben  v.  Younoeb  ei  al. 

Judgment:  iibn:  hombstbad:  vbaudulbnt  convbtanob.  H. 
owned  a  tract  of  land  under  a  contract  for  a  deed,  which  he  after- 
wards assigned  to  his  wife,  and  the  land  became  their  homestead. 
After  the  assignment  a  judgment  was  rendered  against  H.,  and  at 
a  later  date  a  judgment  was  rendered  against  his  wife,  upon  gar- 
nishment, for  the  same  debt.    Held — 

(1)  That,  as  the  assignment  of  the  contract  by  H.  to  his  wife 
purported  to  be  for  a  valuable  consideration,  and  as  he  does 
not  appear  to  have  been  insolvent  at  the  time,  and  as  there 
is  no  proof  that  the  assignment  was  made  to  delay  or  defraud 
creditors,  the  land  could  not  be  subjected  to  the  judgment 
against  H. 

(2)  That  the  land  could  not  be  subjected  to  the  judgment  against 
the  wife,  because  it  was  the  homestead  when  that  judgment 
was  rendered,  and  when  it  was  conveyed  to  defendants 
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3. :  : :  VOID  CONVEYANCE  :  ABANDONMENT.  There 

was  a  judgment  against  the  wife,  who  was  the  owner  of  the  home- 
stead. She  conveyed  the  homestead  by  assig^ng  her  oontraot  of 
purchase^  under  which  she  held  it,  but  her  husband  did  not  join  in 
the  assignment ;  but  they  abandoned  the  homestead  to  the  aasignee. 
JHM  that  the  assignment  was  void  (Code,  sec.  1990),  and  that  the 
judgment  became  a  lien  on  the  property.  (See  opinion  for  ctiBea 
cited.) 

Appeal  from  Outhrie,  District  Court. — Hon.    O.    B. 

AYEEts,  Jad>2:e. 

Piled,  January  21,  1889. 

Action  to  enforce  judgments  at  law  against  certain 
lands.  After  a  trial  on  the  merits  a  decree  was  entered 
dismissing  plaintiff's  petition.  He  now  appeals  to  this 
court. 

H.  E.  LonQy  for  appellant. 

E.  R.  SayleSy  for  appellee  Younger. 

Beck,  J. — I.  The  facts  of  the  case,  either  undis- 
puted or  established   by   the    proof,    are  as   follows: 

December  6, 1879,  a  judgment  was  rendered 
lien :  home-  agaiust  C.  B.  Hauu  upou  a  promissory  note 
nient  'convey-  cxccutcd  March  16,  1877.  The  action  was 
commenced  November  12,  1879.  November 
21, 1879,  Hann  purchased  a  forty-acre  tract  of  land,  and 
received  from  the  seller  a  contract  for  a  deed,  which  on 
the  fourth  day  of  December,  1879,  he  assigned  to  his 
wife,  Charlotte.  About  that  date,  or  a  little  afterwards, 
Hann  and  his  wife  went  into  the  occupancy  of  the 
premises  as  a  homestead,  and  continued  therein  until 
January  12,  1882,  when  they  united  in  an  assignment  of 
the  CQUtract  to  defendant  Younger.  October  4,  1881,  a 
judgment  was  rendered  against  Charlotte  in  a  garnish- 
ment proceeding  commenced  July  20,  1880,  under  the 
judgment  against  her  husband.  July  21,  1881,  she  pur- 
chased from  the  person  who  sold  the  land  to  her  husband 
another  forty-acre  tract,  and  took  a  contract  for  a  deed 
therefor.  The  first  payment  for  the  land  was  made  from 
money  received  for  the  sale  of  the  other  tract  to  defendant 
Younger.  The  tract  last  purchased  was  occupied  as  a 
homestead,  beginning  some  time  ctfter  its  purchase,  until 
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1884,  when  Charlotte,  her  hasband  not  joining,  assigned 
the  contract  to  defendant  Sayles,  and  she,  with  her  hus- 
band and  family,  removed  from  the  state.  Plaintiff  in 
this  action  seeks  to  subject  both  of  the  tracts  of  land  to 
the  judgment  against  the  husband  and  wife,  respec- 
tively. 

11.  We  will  first  consider  the  case  so  far  as 
it  applies  to  the  tract  of  land  in  which  Younger 
claims  an  interest  under  the  assignment  to  him. 
It  will  be  observed  that  the  assignment  of  the  contract 
made  by  the  husband  to  the  wife  was  before  the 
judgments  were  rendered,  and  the  land  was  occupied  as 
a  homestead  at  the  time  the  garnishment  proceeding  was 
commenced  against  the  wife.  It  is  not  shown  that  the 
assignment  by  the  husband  to  the  wife  was  without 
consideration.  The  assignment  purports  to  be  for  a 
valuable  consideration,  and  there  is  nothing  to  overcome 
the  presumption  of  law  arising  thereon.  It  is  not  shown 
that  at  the  time  of  the  assignment  the  husband  was 
insolvent,  and  that  the  judgment  against  him  could  not 
have  been  made  from  his  property.  It  is  true  that  soon 
after  the  assignment  an  execution  was  returned  nuUa 
bona,  and  still  another  or  others  afterwards.  But  it 
cannot  be  presumed  therefrom  that  the  husband  was 
insolvent  when  the  assignment  was  made.  There  is  no 
evidence  to  support  the  conclusion  that  the  assignment 
was  made  to  defeat  the  husband's  creditors.  As  it  is  to 
be  presumed  to  have  been  made  upon  a  sufficient  consid- 
eration, and  neither  fraud  of  the  parties  nor  insolvency 
3f  the  husband  shown,  the  land  cannot  be  held  subject  to 
plaintiff's  judgment  against  the  husband.  When  the 
^mishment  proceedings  were  instituted  against  the 
vnfe  the  land  was  occupied  by  Hann  and  his  wife  as  a 
homestead.  It  is  not,  therefore,  subj  ect  to  the  judgment 
Etgainst  her. 

m.    We  will  now  consider  the  case  as  it  applies  to 

the   land  last  acquired  by  the  wife,    and  which  was 

5. . :      attempted  to  be  transferred  to  Sayles  by  the 

^reymnoe:    assignment   of  the   contract  by   the  wife 
abMdonmeiit.  ^^^^^^    rj^^  ^^^^  coustituted  the  homestoad 


670  SUPREME  COURT  OF  IOWA, 

Belden  y.  Yoang^. 

of  the  husband  and  wife,  and  their  title  thereto  rested 
upon  the   contract  with  the    wife.     She  attempted  to 
convey  the  land  by  her  individual  act,  by  assigning  the 
contract  to  Sayles.     But  the    conveyance  by  the    wife 
alone  was  of  no  validity.     The  title  or  interest  in  the 
land  held  by  the  wife  was  not  transferred,  but  remained 
in  her.     She  and  her  husband  abandoned  the  occupancy 
of  the  premises  as  a  homestead,  and  it  became  liable  for 
her   debts.    The  abandonment    did   not   validate  her 
transfer  of  the  property  without  the  concurrence  of  the 
husband.     It  is  therefore  void,  and  the  land  is  subject  to 
the  plaintiff's  judgment.     See  Code,  sec.  1990  ;  I/wnt  v. 
Neeley^  67  Iowa,  97 ;  Stinson  v.  Richardson^  44  Iowa, 
373;  Bruner  v.   Bateman^  66   Iowa,    488;  CowgeU   v. 
Warrington^  66  Iowa,  666 ;  Alexander  v.  Vennum^  61 
Iowa,   160 ;  Donner   v.    RedeTibaugh^    61   Iowa,    269 ; 
Barnett  v.  MendenJiall^  42  Iowa,  296 ;  Clark  v.  Evarts, 
46  Iowa,  260. 

We  reach  the  conclusion  that  plaintiff's  judgment 
against  the  wife,  Charlotte,  ought  to  be  enforced  against 
the  lands  last  acquired  by  the  parties,  and  which  were  by 
the  assignment  of  the  contract  attempted  to  be  trans- 
ferred to  defendant  Sayles.  The  decree  of  the  district 
court  will  be  so  modified  as  to  dismiss  the  petition  as  to 
Younger,  and  to  grant  the  relief  prayed  for  as  against 
Sayles  and  the  land  claimed  by  him.  The  costs  will  be 
paid  equally  by  plaintiff  and  defendant  Sayles. 

Modified  and  Affirmed 
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Stewart  Bros.  v.  Mills  County  National  Bank. 

Frandulent  ConyeYanoe :  what  ib  not  :  pbsfbbbing  obbditors. 
A  oonyeyance  to  the  defendant  of  a  stock  of  goods  and  other  per- 
sonal iMToperty  was  made  by  a  debtor  in  payment  of  his  debt  and 
for  an  additional  sum  paid  him  by  defendant.  The  conveyance 
was  made  and  recorded  hastily  in  the  night,  under  the  apprehen- 
sion that  other  creditors  might  levy  on  the  property,  but  there  was 
no  evidence  of  any  intent  on  defendant's  jMurt  to  delay  or  defraud 
other  creditors,  but  only  to  secure  its  own  debt.  HM  that  the 
transaction  was  a  valid  one,  and  that  the  property  in  defendant's 
hands  could  not  be  subjected  by  garnishment  to  the  payment  of 
the  claims  of  less  diligent  creditors.  (fiadweWa  Bank  v,  Crittenden, 
66  Iowa,  288,  dUtinipiUked,) 

Appeal  from  MiUs  District  Court. — Hon.  A.  B. 

Thornell,  Judge. 

Piled,  January  21,  1889. 

Plaintiffs  commenced  an  action,  aided  by  attach- 
ment, to  recover  of  A.  J.  Russell  an  amount  due,  and 
caused  the  Mills  County  National  Bank,  of  Glenwood, 
to  be  garnished  as  a  supposed  debtor  of  Russell.  Judg- 
ment was  subsequently  obtained  by  plaintiffs  against 
Russell  for  $793.86.  The  answer  of  the  garnishee  was 
tiled,  and  controverted  by  appellants.  A  trial  by  jury 
was  had  on  the  issues  thus  raised.  After  the  evidence 
was  submitted  the  court  sustained  a  motion  to  direct  the 
jury  to  return  a  verdict  for  the  garnishee.  A  verdict 
was  accordingly  returned,  and  judgment  rendered  in 
favor  of  the  garnishee.    Plaintiffs  appeal. 

Lyman  A  Hunter  and  Watkins  &  Williams^  tor 
appellants. 

E.  B.  Woodruffs  for  appellee. 
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Robinson,  J.— On  the  twentieth  day  of  July,  1887, 
A.  J.  Russell  owed  to  the  garnishee  $10,331  for  borrowed 
money,  for  which  L.  W.  Russell  was  held  as  security. 
On  that  day  L.  W.  Russell  failed  in  business.  His  rela- 
tions with  A.  J.  Russell  were  such  that  the  latter  was 
led  to  believe  that  his  creditors  would  press  their  claims 
as  soon  as  the  failure  was  known,  and  he  decided  to 
pay  the  garnishee  and  other  ^'home  creditors,"  so  far  as 
he  could,  before  paying  those  who  lived  at  a  distance. 
An  officer  of  the  garnishee  was  sent  for,  and  came  to  an 
office,  where  A.  J.  Rassell  and  others  were  found.  An 
attempt  was  first  made  to  have  Russell  secure  the  bank 
by  means  of  a  chattel  mortgage,  but  he  refused  to  execute 
one.  After  some  discussion  it  was  agreed  that  Russell 
should  convey  to  the  bank  his  stock  of  merchandise, 
some  other  i)ersonal  property,  including  notes  and 
accounts  and  some  real  estate ;  in  consideration  of  which 
the  J)ank  was  to  cancel  the  indebtedness  of  Russell, 
which  it  held,  and  in  addition  to  pay  him  $232  in  money. 
A  conveyance  was  drawn  in  accordance  with  the  agree- 
ment, and  was  delivered  and  recorded  during  the  night. 
On  the  twenty-second  day  of  July,  1887,  the  bank  was 
garnished  in  the  action  of  plaintiffs  against  A.  J. 
Russell. 

It  is  contended  by  apx)ellants  that  the  conveyance  of 
property  to  the  garnishee  was  unlawful  and  void  as  to 
them,  for  the  alleged  reason  that  it  was,  in  effect,  a 
general  assignment  of  all  the  property  of  the  debtor  for 
the  benefit  of  but  one  of  several  creditors ;  that  the 
intent  of  the  debtor,  in  making  the  conveyance,  was  to 
hinder,  delay  and  defraud  the  creditors  of  the  debtor 
other  than  the  garnishee,  and  that  the  latter  accepted 
the  ^conveyance  with  knowledge  of  that  fact.  The 
evidence  shows  without  conflict  that  the  conveyance 
was  accepted  by  the  garnishee  in  pay  ment  of  a  valid, 
subsisting  indebtedness,  and  that  the  transfer  was  fully 
accomplished,  and  the  evidence  thereof  duly  recorded, 
before  the  garnishment  was  effected.     It  is  true  that  the 
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debtor  designed  to  prefer  the  garnishee  to  other  credi- 
tors, bat  knowledge  of  that  fact  did  not  affect  the  right 
of  the  garnishee  to  secure  payment  of  its  claim,  even 
thongh  by  so  doing  it  prevented  the  collection  of  the 
claims  of  other  creditors.  Aulman  n.  Aulvian^  71  Iowa, 
124.  No  general  assignment  was  intended  by  Russell. 
He  made  an  absolute  conveyance  of  the  property  in  pay- 
ment of  a  just  demand.  It  is  true  that  the  negotiations 
took  place  during  the  night,  and  that  haste  was  dis- 
played to  secure  the  conveyance,  and  place  it  upon 
record,  and  that  it  was  the  design  of  both  parties  to  the 
instrument  to  have  it  recorded,  and  the  transaction 
fally  closed,  as  soon  as  possible,  to  prevent  other  credi- 
tors from  securing  liens  upon  the  property.  But  so  far 
as  the  garnishee  was  concerned  this  was  entirely  proper. 
The  failure  of  L.  W.  Russell  was  known  to  it  only  one 
or  two  hours  before  the  transfer  was  made,  and  the 
officers  of  the  garnishee  would  have  been  remiss  in  their 
duty  had  they  failed  to  use  all  reasonable  diligence  to 
obtain  priority  in  securing  the  claims  of  the  bank.  We 
do  not  discover  any  evidence  of  bad  faith,  or  a  desire  to 
aid  Russell  in  hindering,  delaying  or  defrauding  other 
creditors,  on  the  part  of  the  bank. 

It  is  claimed  that  the  conclusions  which  we  have 
announced  are  in  conflict  with  the  case  of  CddwelVs 
Bank  v.  Crittenden^  66  Iowa,  238,  but  we  think  they 
are  not.  Nothing  said  in  that  case  was  designed  to 
modify  or  otherwise  change  the  rule  frequently 
announced  by  this  court,  that  a  debtor  may  pay  one 
creditor  in  full,  even  though  by  so  doing  he  exhausts 
his  property,  and  becomes  unable  to  pay  others.  Such 
a  payment  is  not  prohibited  by  the  statute  regulating 
assignments  for  the  benefit  of  creditors.  We  think 
there  was  no  evidence  to  sustain  a  verdict  for  plaintiffs, 
and  that  the  jury  were  properly  instructed  to  return  a 
verdict  for  the  garnishee.  Affibmed.    . 
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1.  Mortgage :  what  is  not  :  dbbd  with  aobbbmbnt  to  bboohvbt. 
An  aheolute  deed  oontained  an  agreement  on  the  part  of  the 
grantee  to  give  to  the  grantor  a  bond  to  reconvey  upon  the  pay- 
ment of  a  certahi  sum.  Held  that  this  did  not  show  a  debt  from. 
the  grantor  to  the  grantee,  and  that  the  deed  was  given  to  seeure 
it,  and  was,  henoe,  only  a  mortgage. 

2.  Evidenoe :  exclusion  :  ebbob  without  frbjudicb.  The  exoln- 
sion  of  competent  evidence  is  error  without  prejudice  where  it 
appears  that  the  result  could  not  lawfully  have  been  different  had 
the  evidence  been  admitted. 

Appeal  from    Iowa    District    Court.— Tloisf.    S.    H. 

Faiball,  Judge. 

Piled,  Januaet  31,  1889.   * 

AoTiON  at  law  to  recover  possession  of  land.  Trial 
to  the  court,  and  judgment  for  plaintiffs.  Defendants 
appeal. 

Hedges^  Rumple  A  Lake^  for  appellants. 
J.  T.  Beemj  for  appellees. 

Begs,  J. — I.    The  defendants   answer   plainti£b' 

petition  by  a  general  denial;  no  special   defense   is 

^  „  pleaded.    The  title  to  the  land  rests  upon 

w^tij^Mt:   the  following  conveyances:  (1)  A  deed  by 

aflrreement  to  defendants,  who  are  husband  and  wife,  to 

veoo&7oy. 

Uri  Chandler,  which  contains  the  following 
unilateral  contract  entered  into  by  the  grantee;  '^The 
said  Uri  Chandler  hereby  assumes  the  payment  of  a 
certain  mortgage  on  said  premises,  of  date  February  35, 
1878,  for  two  thousand  dollars,  executed  by  H.  F. 
Brown  to  the  ^tna  Life  Insurance  Company.  The 
said  (Jri  Chandler  agrees  to  give  the  said  James  Chandler 
a  bond,  binding  the  said  Uri  Chandler  to  redeed  the 
above  described  property  when  the  said  James  Chandler 
shall  have  paid  the  sum  of  twenty-five  hundred  dollars.'' 
(3)  A  deed  executed  by  Uri  Chandler  to  plaintiffs.  It 
will  be  observed  that  defendants  claim  the  right  to  the 
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possession  of  the  land  notwithstanding  their  convey- 
ance to  TJri  Chandler.  Their  claim  is  based  upon  the 
ground  that  their  deed  to  Uri  Chandler  is,  in  effect,  a 
mortgage,  and  therefore  does  not  convey  the  title  to  the 
land. 

n.  l*he  language  of  the  grantee's  contract-,  found 
in  the  deed  which  is  above  quoted,  cannot  be  interpreted 
so  as  to  show  an  indebtedness  from  defendants  to  Uri 
Chandler,  the  grantee.  It  expresses  the  obligations  of 
the  grantee  to  reconvey  the  land  when  twenty-five 
hundred  dollars  is  paid  to  him  by  defendants,  or  rather 
that  the  grantee  shall  execute  a  bond  to  that  effect. 
But  it  is  not  said,  and  it  cannot  be  so  understood,  that 
the  defendants  owe  the  grantee  twenty-five  hundred 
doUars.  The  language  rather  implies  an  obligation  to 
sell  the  land  to  defendants,  and  convey  it  to  them,  in 
consideration  of  twenty-five  hundred  dollars.  But 
certain  it  is  the  language  of  the  instrument  does  not 
show  the  existence  of  a  debt  from  defendants  to  the 
grantee,  and  that  the  instrument  is  made  as  security 
therefor. 

III.  Evidence  was  introduced  which  defendants 
claim  tends  to  show  that  the  deed  was  executed  to 
s.  Brmno:  secure  a  debt.  This  evidence  plaintiffs 
SiSrJSuioat  *^8ist  was  inadmissible,  for  the  reason  that 
prejudice.  the  fact  of  the  indebtedness  and  security  by 
the  deed  were  not  pleaded ;  the  answer  presenting  only 
a  general  denial.  This  objection  to  the  evidence  was 
sustained  by  the  court  below.  For  the  purpose  of  the 
case,  we  may  regard  the  evidence  as  competent.  As  it 
utterly  fails  to  establish  that  the  deed  was  intended  as 
I  security,  and  also  fails  to  show  with  the  clearness 
required  the  existence  of  a  debt  to  the  grantee  in  the 
3eed,  the  ruling  of  the  district  court  excluding  the 
evidence  is  without  prejudice  to  defendants.  We  can- 
aot  say,  regarding  the  evidence  as  competent,  that  the 
3ase  was  wrongly  decided.  These  views,  of  the  sound- 
less of  which  we  have  no  doubt,  lead  us  to  the 
:K>nclusion  that  the  judgment  of  the  district  court 
>ught  to  be  Affirmed. 


7«   579 
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Api>eal :  no  notigb  on  olbbk  bklow  :  dismissal.  There  being  noth- 
ing in  the  record  of  this  case,  as  presented  to  this  coort,  to  show 
that  notice  of  the  appeal  has  been  served  on  the  clerk  of  the  dis- 
trict court  from  which  it  comes,  as  required  bj  section  8178  of  the 
Code,  this  court  has  no  jurisdiction  except  to  dismiss  the  cause  ; 
and  this  it  must  do,  although  the  question  is  not  raised  by  counsel. 

Appeal  from  Madison  District  Court. — Hon.   A.  W. 

Wilkinson,  Judge. 

Filed,  January  21,  1889. 

V.  Wainwrighty  for  appellant. 

T.  C.  Oilpin  and  John  Leonard  &  8on^  for  appellees. 

Reed,  C.  J. — This  cause  was  submitted  on  an 
abstract  which  shows  that  a  judgment  was  rendered  in 
favor  of  plaintiff  in  the  district  court.  It  does  not 
show,  however,  that  an  appeal  has  been  taken  to  this 
court,  and  no  transcript  of  the  record  was  filed.  The 
recital  in  the  abstract  is  that  '^defendant  Ed.  Swift  filed 
notice  and  acceptance  by  plaintiff's  attorney  of  appeal 
to  October  term,  1888,  of  supreme  court,  on  May  2, 
1888."  There  is  no  recital  of  the  service  of  the  notice 
on  the  clerk.  Under  the  statute  ( Code,  sec.  8178),  ser- 
vices on  the  clerk  is  essential,  and  an  appeal  cannot  be 
taken  without  it.  The  question  was  not  made  by  coun- 
sel, but  it  is  jurisdictional,  and  we  cannot  consider  a 
cause,  unless  it  is  shown  by  the  record  that  we  have 
jurisdiction,  even  though  no  question  as  to  6ur  juris- 
diction is  made  by  counsel.  In  the  condition  in  which 
the  case  appears  to  be,  the  only  disposition  we  can 
make  of  it  is  to  dismiss  it,  and  that  order  will  be  made. 

Dismissed. 
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Craig  v.  The  Monitor  Plow  Works  et  al. 

Judgment :  ubn  :  propibty  held  uv  trust  or  as  oirr :  evidence. 
Plaintiff's  wife  was,  before  her  marriage,  a  judgment  debtor. 
After  the  marriage,  plaintiff,  ignorant  of  the  judgment,  conveyed 
real  estate  to  her  without  consideration  and  without  her  knowledge, 
and  when  he  handed  her  the  deed,  and  she  informed  him  of  the 
judgment,  he  said  he  was  sorry,  and  in  a  few  days  she  reconveyed 
to  him,  also  without  consideration.  After  this  the  property  was< 
sold  upon  execution  on  the  judgment,  and  bought  in  by  the  judg- 
mcfnt  creditor.  Plaintiff  at  all  times  exercised  complete  ownership 
over  the  property,  collecting  the  rents,  etc.  He  now  seeks  to  have 
the  title  quieted  in  himself  and  to  have  the  sale  avoided  on  the 
ground  that  the  conveyance  was  but  a  '*  testamentary  devise,  or  a 
naked  trust,"  to  which  the  judgment  did  not  attach  as  a  lien  wheo 
the  title  was  in  his  wife.  But  hdd  that  plaintiff 's  own  testimony 
showed  that  the  conveyance  was  designed  as  a  gift,  and  that  the 
property  was  legally  sold  as  the  property  of  the  wife  to  satisfy  the 
judgment  against  her. 

Appeal  from  Cass  District  Court. — Hon.  n.  E. 

Deemsb,  Judge. 

Filed,  January  21,  1889. 

On  the  eleventh  day  of  February,  1879,  the  defend- 
ant Monitor  Plow  Works,  obtained  a  judgment 
against  Jennie  Bach,  who  has  since  intermarried  with  the 
plaintiff,  and  is  now  known  as  Jennie  M.  Craig,  and  is  one 
of  the  defendants  in  this  action.  On  the  sixteenth 
day  of  January,  1885,  the  plaintiff,  being  the  owner  of 
lot  9,  in  block  24,  in  the  town  of  Atlantic,  conveyed  the 
same  to  his  wife,  Jennie  M.  Craig,  by  warranty  deed  in 
the  usual  form,  and  for  the  expressed  consideration 
therein  of  eight  hundred  dollars,  and  on  the  day  foll6w- 
ing  the  deed  was  duly  filed  for  record.  On  the  fifteenth 
day  of  June,  1887,  an  execution  was  issued  on  said 
judgment,  a  levy  made  on  the  lot  in  question  by  virtue 
thereof,  and  the  same  sold  and  purchased  by  the  defend- 
ant Monitor  Plow  Works,  and  a  certificate  of  sale 
given.     On  the  sixth  day  of  February,  1886,  Jennie  M. 
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Craig  reconveyed  said  lot  to  her  husband  by  the  nsnal 
f onn  of  warranty  deeds,  and  for  the  expressed  consider- 
ation of  eight  handred  dollars,  and  on  the  tenth  day  of 
February  thereafter  the  deed  was  duly  filed  for  record. 
This  action  is  to  cancel  the  certificate  of  sale  to  the 
Monitor  Plow  Works,  and  to  quiet  the  title  of  the  lot  in 
the  plaintiff.  There  was  a  judgment  below  for  the 
Monitor  Plow  Works,  and  the  plaintiff  and  defendant 
Craig  unite  in  the  appeal. 

R,  O.  Phelps^  for  appellants. 

/.  B.  Bruff^  for  appellee. 

Oranoeb,  J. — A  fact  additional  to  the  statement 
above  is  that  the  appellant  L.  R.  Craig  has  never  sur- 
rendered the  actual  possession  of  the  lot  in  question, 
but  has  continuously  been  in  possession  of  the  same 
through  a  renter.  The  theory  upon  which  the  appel- 
lants seek  to  avoid  the  effect  of  the  levy  and  sale  by  the 
Monitor  Plow  Works  is  that  there  was  never  an  absolute 
conveyance  of  the  title  to  the  wife,  but  that  the  deed 
was  merely  intended  as  a  ' 'testamentary  devise,  or  a 
naked  trust;"  that  it  was  only  intended  as  a  provision 
for  the  wife  after  the  husband's  death.  It  is  only  on 
condition  that  the  facts  are  found  to  be  in  harmony  with 
this  theory  that  the  appellants  seek  to  recover. 

Without  in  any  manner  committing  ourselves  to  the 
legal  theories  of  the  case,  under  the  facts  as  claimed  by 
appellant,  we  think  the  testimony  entirely  insufficient 
to  overcome  the  legal  presumptions  which  follow  a  deed 
of  conveyance  absolute  on  its  face.  The  only  testimony 
in  the  case,  barring  some  documentary  proofs  having  no 
reference  to  the  conveyance,  is  that  of  the  plaintiffs,  and 
we  copy  it  in  full,  so  far  as  it  can  be  claimed  to  relate  to 
the  purpose  of  making  the  conveyance,  and  it  is  as 
follows:  ''I  was  married  to  my  wife,  Jennie  M.  Craig, 
in  July,  1884.  All  the  property  she  owned  at  the  time 
of  our  marriage  was  simply  a  little  household  goods. 
She  has  not  acquired  anything  since,  other  than  from 
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me.    In  January,  1886,  I  deeded  her  house  and  lot  9,  in 
block  24,  city  of  Atlantic,  Cass  county,  Iowa.     She  had 
no  knowledge  of  the  transaction  until  aft/orthe  deed  had 
been  recorded,  and  I  presented  it  to  her.     I  made  the 
conveyance  to  her  simply  to  insure  her  a  home  in  case  of 
accident  to  me.    Interrogatory  13.     What  did  she  ever 
pay,  or  agree  to  pay,  for  the  conveyance  or  property  ? 
Ajhswer.    She  never  paid  anything  or  agreed  to  pay 
anything.     Ird.  14.     Who  kept  or  held  possession  of 
the  property  after  the  conveyance  \    A.    1  did,  just  the 
same  as  previously  ;  collected  the  rent,  and  used  the 
money  just  as  I  had  before  the  transfer.     ItU.  16.    What 
did  you  make  the  conveyance  to  her  for  t    A.     Simply 
to  insure  a  home  in  case  of  an  accident  to  me.     Int.   16. 
What  do  you  mean  by  accident  to  you  %    A,    In  case 
of  death ;  another  reason, — she  frequently  informed  me 
she  never  had  a  place  she  could  call  her  own.    ItU.   17. 
What  has  been  the  condition  of  your  health  for  the  year 
last  past  t    A.    It  has  not  been  good.     Int.  18.     What 
did  your  wife  do  with  the  title  to  the  property  t    A. 
She  conveyed  it  back  to  me.     Int.   19.    Who  told  her 
tot    A.    I  did.    ItU.  20.     What  did  you  pay  h^r  or 
agree  to  pay  her  for  a  such  conveyance  %    A.    1  did  not 
pay  or  agree  to  pay  her  anything.     Int.  21.     What  has 
been  the  possession,  and  who  has  managed  the  property, 
since  that  time?    A.    The  property  has  been  in  my 
possession,    and    has   been    managed  by  me  since  she 
reconveyed  it ;  also  before  she  reconveyed  it.    It  has 
never  been  out  of  my  possession.    The  property  has  been 
ocoupied  by  a  renter  ever  since  I  owned  it."     Cross- 
examination  by  the  Monitor  Plow  Works:     **I  have 
been  in  solvent  circumstances  ever  since  I  married  Mrs. 
Bach.     The  value  of  my  property,  over  this  house  and 
lot,   is  two  thousand  dollars  above    my  liabilities.     I 
did  not  know  at  the  time  I  conveyed  this  property  to 
my  wife  that  there  were  any  judgment  liens,  or  any 
other  liens,  against  my  wife.     I  first  learned  that  there 
vfexe  such  liens  when  I  handed  her  the  deed.     She  said 
she  was  sorry  I  deeded  her  the  property,  because  she 
feared  there  might  be  something  on  the  record  against 
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her,  but  she  was  not  positive  at  the  time.  I  am  engaged 
in  farming.  I  deeded  this  property  to  her  in  January, 
1885.  I  do  not  remember  what  answer  I  made  her  when 
I  handed  her  the  deed.  I  regretted  it  myself.  I  do  not 
remember  any  other  conversations  with  her,  except  as 
related,  aboat  this  sn  bject.  I  did  not  know  at  that  time 
certainly  that  there  were  any  liens  against  her  that 
would  attach  to  any  real  estate  she  might  own  ;  nor  did 
I  know  of  any  such  lien  until  the  time  I  was  served  with 
notice  in  the  Elwood  case,  January  31,  1886.  I  first 
asked  my  wife  to  deed  me  back  this  propertyat  the  time 
she  did  so." 

The  following  are  the  essential  facts,  which  we 
think  the  testimony  establishes :  That  the  conveyance 
was  made  for  the  purpose  of  providing  the  wife  a  home 
in  case  of  accident  to  him,  or  of  his  death ;  that  it  was 
made  without  any  other  consideration ;  that  the  wife 
had  no  knowledge  of  the  conveyance  until  the  deed  was 
recorded  and  presented  to  her ;  that  the  plaintiff  has  at 
all  times  been  in  possession  of  the  premises,  and  that  at 
his  request  the  same  was  reconveyed  to  him.  This  is 
the  utmost,  as  to  facts  in  detail,  that  can  be  claimed  by 
the  plaintiff.  Do  they  warrant  a  conclusion  that  the 
purpose  was  to  make  a  devise,  instead  of  a  gift  1  We 
think  not.  The  plaintiff  nowhere  intimates  such  a  pur- 
pose. He  says,  in  substance,  that  he  conveyed  it  to  her 
to  insure  her  a  home  in  case  of  accident ;  that  she 
wanted  a  place  to  call  her  own.  He  quotes  her  state- 
ment that  '^  she  never  had  a  place  to  call  her  own,"  as 
an  inducement  to  his  action.  In  what  sense  could  she 
call  it  her  own  if  she  merely  held  it  in  trust  for  him. 
His  expressed  object  or  purpose  is  not  in  harmony  with 
a  trust  transaction.  The  idea  of  a  gift  exactly  harmo- 
nizes with  his  purpose.  With  that  she  had  something  to 
call  her  own.  Counsel  for  appellant  puts  a  test  question 
in  this  case  :  ^'  Under  the  evidence  as  given,  and  under 
the  pleading  and  admissions  of  the  husband  and  wife, 
what  would  be  the  judgment  of  this  court  were  the  hus- 
band seeking  in  equity  a  reconveyance  of  his  title  f* 
We  answer  for  the  plaintiff,  because  the  wife,  being  the 
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sole  defendant,  woald  by  her  answer  admit  the  facts 
essential  for  the  plaintiff's  recovery,  as  she  might  legally 
do.  Bnt  in  the  case  at  bar  she  cannot  make  snch 
admissions  binding  on  the  other  defendants.  But  sap- 
pose  the  case  as  between  the  husband  and  wife,  with 
her  answer  a  denial,  with  the  testimony  of  the  husband 
as  in  this  ca^e.  We  think,  then,  under  the  rule  that  to 
change  the  legal  effect  of  such  an  instrument  the  proof 
mast  be  clear  and  convincing,  a  court  would  not  disturb 
the  title  of  the  wife. 

The  lien  of  the  judgment  attached  to  the  lot  at  the 
Ijine  of  the  conveyance  to  the  wife,  and  a  reconveyance 
would  not  divest  it.  Affibmed. 


Sage  v.  Haines  et  cU. 

L  Ckmyeraion:  of  monby  wrong  fully  pau):  iNSTRUcnoNS: 
BVID8NCB:  VBBDicrr.  Action  to  recover  money  which  plaintiff 
alleges  was  wrongfally  paid  by  her  husband  and  agent  to  defend- 
ants, and  was  received  by  them  and  applied  in  satisfaction  of  the 
husband 's  debt  There  was  evideiice  (see  opinion)  tending  to  show 
that  defendants,  when  they  received  the  money,  had  knowledge  of 
such  facts  as  would  have  put  a  prudent  man  on  an  inquiry  as  to  its 
ownership,  which  would  have  led  to  correct  information  on  that 
subject.  Held  that  this  evidence  justified  the  court  in  submitting 
an  instruction  as  to  defendants'  knowledge  of  plaintiff  ^s  ownership 
of  the  money,  and  that  the  finding  of  the  jury  that  they  had  such 
knowledge  could  not  be  set  aside  for  lack  of  evidence  to  support  it. 

.  InstructionB :  statinoissubs:  dimatbrial  variancb.  Instating 
the  issues  to  the  jury  it  is  not  necessary  for  the  court  to  confine 
itself  to  the  express  averments  of  the  petition.  It  is  sufficient  if 
the  substance  of  the  issues  be  correctly  stated  in  such  a  manner  as 
to  work  no  preju4ice.     (  See  opinion  for  example.) 

. :     SPBCIAL    INTBRROOATORIES  :     niMATBRlAL    MATTBR8  :     NO 

PRBJUDICB.  The  fact  that  some  of  the  special  interrogatories  sub- 
mitted to  the  jury  axA  answered  by  them  related  to  immaterial 
matters,  or  matters  as  to  which  there  was  no  dispute,  is  no  ground 
for  reversal,  where  none  of  the  answers  returned  are  in  conflict 
with  the  general  verdict,  and  the  general  verdict  could  not  have 
been  influenced  by  them. 

Appeal  from    Poweshiek   District   Court. — Hon.    D. 

Ryak,  Jndge. 

Filed,  January  21,  1889. 
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This  action  was  brought  to  recover  a  sum  of  money 
which  plaintiff  alleges  was  wrongfully  paid  to  defend- 
ants by  W.  R.  Sage,  her  agent,  who  had  it  in  possession 
for  her,  and  was  received  and  converted  by  defendants. 
There  was  a  verdict  and  judgment  for  plaintiff,  and 
defendants  appeal. 

Haines  &  Lyman^  for  appellants. 

Scott  &  CliUe,  for  appellee. 

Reed,  C.  J. — Plaintiff  was  the  owner  of  five  promis- 
sory notes,  executed  by  W.  H.  Simmons,  amounting  in 
the  aggregate  to  one  thousand  dollars,  and  which  were 
secured  by  mortgage  on  real  estate.  The  notes  were 
made  payable  to  her  order.  Her  husband,  W.  R.  Sage, 
borrowed  one  hundred  and  ten  dollars  from  John 
McCandless,  and  she  i)ermitted  him  to  deposit  the  notes 
with  McCandless,  as  collateral  security.  She  did  not 
indorse  them,  but  by  a  separate  instrument  assigned 
them  to  McCandless.  Simmons  being  desirous  of  pay- 
ing the  notes,  McCandless  sent  them  to  the  First 
National  Bank  of  Grinnell,  with  the  request  that  it 
receive  the  money,  and  remit  the  amount  due  him,  and 
deliver  the  notes  to  Simmons.  Plaintiff,  being  informed 
that  the  money  would  be  paid  to  the  bank,  executed  a 
release  of  the  mortgage,  which  she  gave  to  W.  R.  Sage, 
her  husband,  and  directed  him  to  deliver  it  to  Simmons, 
and  receive  from  the  bank  the  residue  of  the  money 
after  the  payment  of  McCandless'  claim.  Defendants 
Haines  &  Lyman  acted  for  Simmons  in  the  transaction. 
They  paid  to  the  bank  the  amount  due  on  the  notes,  and 
they  were  delivered  to  them.  They  also  received  from 
W.  R.  Sage  the  release  of  the  mortgage.  Some  years 
before  the  transaction  they  recovered  a  judgment  for 
about  two  hundred  and  fifty  doUai's  against  W.  R.  Sage 
in  favor  of  J.  F.  Seiberling  &  Co.,  they  being  attorneys. 
After  the  notes  came  into  the  possession  of  the  bank, 
they  caused  it  to  be  garnished  on  execution  issued  on 
that  judgment.     When  Sage  applied  to  the  bank  for  the 
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money,  after  he  had  delivered  t  he  release  of  the  mort- 
gage, he  was  informed  of  the  garnishment,  and  the 
cashier  refnsed  to  pay  him  the  money.  He  then  saw 
Haines  &  Lyman,  and  it  was  agreed  that  they  would 
accept  one- half  the  amount  of  the  judgment  in  full 
satisfaction  of  it,  and  that  the  garnishee  should  be 
discharged  upon  payment  of  that  amount,  and  that 
arrangement  was  carried  out,  and  he  received  from  the 
bank  the  residue  of  the  money.  Plain tiflF,  who  had  no 
knowledge  of  the  agreement  until  after  it  was  executed, 
demanded  of  Haines  &  Lyman  the  amount  so  received 
by  them,  and  on  their  refusal  to  pay  brought  this  suit 
for  its  recovery. 

I.     Under  the  instructions  given  by    the    district 
court,  plaintiff's  right  of  recovery  was  made  to  depend 

upon  whether  defendants  knew,  when  thev 
^"!S5&  received  the  money,  that  it  belonged  to  her, 
jBgdi^h^rnc-  or  whether  they  had  knowledge  of  such 
draM*:  Ter-  facts  as  would  have  put  a  prudent  man  on 
an  inquiry  as  to  its  ownership,. which  would 
have  led  to  correct  information  on  the  subject.  It  was 
contended  that  there  was  no  evidence  which  warranted 
the  court  in  submitting  that  question  to  the  jury,  and 
that  their  finding  upon  it  is  wholly  lacking  in  supi)ort. 
But  it  is  manifest,  we  think,  that  the  judgment  cannot 
De  disturbed  on  that  ground.  It  is  true.  Sage  did  not 
iisclose  to  defendants,  during  the  negotiation,  that  the 
money  belonged  to  plaintiff  ;  but  the  fact  that  they  were 
billing  to  accept  one-half  the  amount  due  in  full  satis- 
faction of  the  judgment,  when  the  garnishee  had  in  his 
[lands  an  amount  more  than  sufficient  to  pay  the  whole, 
tended  to  prove  that  they  suspected,  at  least,  that  it  did 
lot  belong  to  him.  In  addition  to  that,  they  had  the 
lotes  in  their  possession,  which  on  their  face  afforded 
)vidence  of  plaintiff 's  ownership ;  also  the  release  of  the 
nortgage  executed  by  her.  That  it  is  the  duty  of  the 
;0Qrt  to  submit  to  the  jury  every  material  issue  as  to 
T^hich  there  is  any  evidence,  and  that  this  court  will 
lot  disturb  their  finding  when  there  is  any  evidence 
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tending  to  support  it,  are  so  well  settled  that  there  can 
be  no  necessity  to  cite  cases  in  support  of  the  rale. 

II.  The  trial  court,  in  defining  the  issues,  told  the 
jury  that  it  was  alleged  in  the  petition  that  defendants 
^  ,  knew  at  the  time  of  the  transaction  in  which 

2.    iNtTBUO-  .  -I       -1  1  -r-r-r     -r*      r>, 

iwueVMmSu5  ^^y  received  the  money  that.W.  R.  Sage  was 
iScS^  ^^^'  acting  as  the  agent  of  plaintiff.  There  was 
no  express  averment  to  that  effect  in  the 
petition,  and  it  was  contended  that  the  instraction 
was  misleading.  But  it  was  alleged  that  defendants 
received  the  money  from  Sage  knowing  that  it  belonged 
to  plaintiff.  The  statement  in  the  instruction  as  to  the 
allegation  is  not  materially  different  from  that,  and  it  is 
manifest  that  no  prejudice  could  htive  resulted  from  it. 
Other  exceptions  taken  to  the  instructions  are  equally 
without  merit.  The  charge,  as  a  whole,  is  a  clear 
expression  of  the  law  as  the  parties  conceded  it  to  be, 
and  the  jury  could  hardly  have  failed  to  understand  the 
real  issues  between  the  parties,  and  what  questions  they 
were  requiredr  to  determine. 

III.  A  number  of  special  interrogatories  were  sub- 
mitted to  the  jury,  and  were  answered  by  them.  It  was 
J  .  jp^oi^    contended    that    some    of   the    questions 

toriM?1^ma-  i*^l&ted  to  immaterial  matters,  and  that  as 
teM*?ni**"  ^^  others  there  was  no  dispute  between  the 
prejudice.  parties.  If  the  position  of  counsel  should 
be  conceded,  we  still  could  not  disturb  the  judgment  for 
that  reason.  None  of  the  answers  returned  by  the  jnry 
are  in  conflict  with  the  general  verdict,  nor  could  the 
general  finding  have  been  influenced  by  them.  The  fact 
that  the  jury  were  required  to  specially  determine 
immaterial  questions  would  afford  no  ground  for  dis- 
turbing the  general  verdict,  nnless  it  was  influenced  by 
them.  We  do  not  find  in  the  record  any  ground  for 
disturbing  the  judgment,  and  it  will  therefore  be 

AFFIRMSn. 
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W  ARN8TAFF  V.  LOUISA  COUN'^Y. 

Witness :  in  criminal  cask  :  subpoenaed  fboh  beyond  state  :  fbbs: 
UABiUTT  OF  COUNTY.  Plaintiff,  who  resided  in  the  state  of 
Oregon,  verified  an  information  for  embezzlement  committed  in 
the  state  of  Iowa.  This  she  did  before  an  officer  of  the  state  of 
Oregon,  and  on  the  same  day  she  accepted  service  of  a  subpoena  to 
attend  before  a  justice  of  the  peace  in  Iowa  to  testify  on  the  prelim- 
inary examination  of  the  persoVi  charged  with  the  crime,  and  a 
like  subpoena  was  served  upon  her.  The  subpoenas  and  informa- 
tion had.  been  sent  from  Iowa.  No  warrant  had  been  issued  for 
thr defendant  and  he  had  not  been  arrested.  Plaintiff,  however, 
cam*e  to  Iowa  and  was  ready  to  testify,  but  the  defendant,  upon 
being  a^ested,  waived  examinatioi^  and  give  bail  for  his  appear- 
ance at  the  district  court  Held  that  the  justice  had  no  authority 
to  issue  the  subpoenas  in  advance  of  the  arrest,  and  that  plaintiff, 
knowing  that  no  arrest  had  been  made  when  the  subpoenas  were 
issued,  was  not  warranted  in  coming  to  Iowa  in  obedience  to  the 
void  subpoenas,  expecting  the  state  to  pay  her  mileage,  and  that 
riie  could  not  recover  therefor  of  the  county  where  the  case  arose. 
( WtstfaU  V.  Madiaon  County,  62  Iowa,  427,  dufinguished,) 

Appeal  from  Louisa   District  Court— Ro^.   A.   H. 

Stutsman,  Jodge. 

Filed,  January  22,  1889. 

This  is  an  action  at  law  to  recover  fees  and  mileage 
alleged  to  be  due  plaintiff  for  attending  before  a  magis- 
trate in  a  preliminary  examination.  The  district  court 
rendered  judgment  for  defendant.    Plaintiff  appeals. 

E.  W.  Tatlock^  for  appellant. 

2>.  W.  Spragiie  and  Hurley  &  Hale,  for  appellee. 

Reed,  C.  J. — Plaintiff  caused  a  preliminary  infor- 
mation to  be  filed  before  a  magisti-ate  in  Louisa  county 
in  which  she  accused  one  James  D.  Barr  of  the  crime  of 
embezzlement.  She  resided  in  the  state  of  Oregon  at 
the  time.  She  verified  the  information  by  oath  taken 
before  an  officer  of  that  state,  and  sent  it  to  an 
attorney  in  this  state  who  filed  it  with  the  magistrate. 
A  warrant  was  issued  for  the  arrest  of  Barr,  but 
before  any  arrest  wa^  made  the  magistrate  issued 
two  subpoenas   directed  to  plaintiff,   directing  her  to 
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appear  on  a  named  day  to  give  testimony  in  the  case. 
One  of  the  snbpcenas  was  sent  to  the  sheriff  of  the 
connty  in  Oregon  in  which  plaintiff  resided,  who  served 
the  same,  and  made  return  of  the  service.     The  other 
was  sent  directly  to,  plaintiff,    and  she  endorsed  an 
acceptance  of  service  thereon.     She  came  to  Iowa  in 
obedience  to  the  subpcenas  and  was  present  in  Loaisa 
county  on  the  day  named  therein  ;  but  Barr,  who  was 
arrested  after  she  came  to  the  state,  waived  examina- 
tion, and  gave  bond  to  answer  to  any  indictment  that 
might  be  found  against  him.     The  magistrate  certified 
plaintiff's    mileage    and   per   diem    in    obeying    the 
subpoenas   to  the  county  auditor,    but  the  board  of 
supervisors  refused  to  allow  the  same,  and  this  action 
was  brought  to  recover  the  amount  from  the  county. 
It  was  held  in  West/aU  c.  Madison  County,  62  Iowa, 
427,  that  a  witness  who  obeyed  a  subpoena  in  a  criminal 
case  served  upon  him  beyond  the  state  was  entitled  to 
receive  the  compensation    provided  by  law.     In  that 
case,  however,  the  subpoena  was  issued  by  the  district 
court  after  an  indictment  had  been  returned  and  the 
accused  had  been  arrested.    The  facts  of  the  present 
case  are  so  essentially  different  that  we  cannot  regard 
it   as     falling    within    the    reason    of   that    holding. 
The  ground  of  the  decision  is   that,   as  the  witness 
obeyed  the  mandate,  although  he  could  not  have  been 
compelled  to  do  so,  there  was  an  implied  promise  by 
the  county  to  compensate  him  for  the  time  consumed 
and  expenses  incurred  in  complying  with  the  reqoest. 
No  such  implication,  however,  could  have  arisen  unless 
the  oflScer  who  issued  the  writ  had  authority  to  make 
the  request,  and  that  authority  arose  out  of  the  fact 
that  the  court  had  acquired  jurisdiction  both  of  the 
subject-matter    and  the  accused.     By    the  indictment 
and  arrest  the  court  had  acquired  jurisdiction  to  try 
the  accused  on  the  charge.     But  in  the  present  case,  as 
the  accused  had  not  been  arrested  when  the  subpoenas 
were  issued  and  served,  the  magistrate  had  not  acquired 
Jurisdiction  to  hear  the  examination,  and  as  a  conse- 
quence had  no  authority  to  bind  the  state  or  county  by 
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a  reqiiest  for  the  attendance  of  witnesses.  There  is  no 
provision  of  statute  authorizing  or  requiring  a  magis- 
trate to  issue  subpoenas  for  witnesses  in  a  preliminary 
examination  in  advance  of  the  arrest  of  the  accused. 
Section  4233  of  the  Code  makes  it  the  duty  of  the 
magistrate  to  issue  subpoenas  for  witnesses  required 
either  by  the  state  or  the  defendant.  But  this  clearly 
contemplates  that  the  steps  essential  to  his  power  to 
make  the  examination  shall  first  have  been  taken,  for 
the  witnesses  can  be  subpoenaed  only  for  the  purposes 
of  the  examination,  and  of  necessity  the  power  to  make 
it  is  essential  to  the  power  to  subpoena  them ;  and  it 
needs  no  argument  to  show  that  the  arrest  of  the 
accused  is  essential  to  the  power  to  make  the  examina- 
tion. We  are  of  the  opinion,  therefore,  that  plaintiff  is 
not,  under  the  facts  of  the  case,  entitled  to  recover,  and 

the  judgment  will  be 

Affirmbd. 


Ryman  v.  Lynch. 

Jury  Trial :  bight  to  :  oouNTKBrCLAm  fob  damagbb  m  aquiTABLa 
AOnoN.  In  an  action  to  f oredofle  a  mortgage,  defendant  pleaded 
a  ooanter-claim  asking  damages  against  the  plaintiif  for  dander, 
and  he  complains  beoaose  the  oourt  ref  need  to  grant  him  a  trial  by 
jury  on  the  ooonter-olaim ;  but  held  that  he  was  not  entitled  to 
sach  trial, — the  rule  being  that  all  issues  of  fact  arising  in  equitable 
causes  must  be  tried  by  the  court.  (See  Code,  sees.  2617,  3740. 
Jforris  v.  Merritt,  52  Iowa,  496,  distinguighed,) 

Appeal  from   Folic    District    Court. — Hon.    Josiah 

Given, 'Judge. 

Filed,  January  22,  1889. 

Action  to  foreclose  a  mortgage.  The  court  refused 
to  send  the  issue  arising  on  a  counter-claim  interposed  by 
defendant  to  a  jury.  Defendant  declining  to  proceed 
further,  the  court  entered  judgment  for  plaintiff,  and 
defendant  appeals. 
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Henry  8.  Wilcox,  for  appellant. 
Oeo.  a.  Sanderson^  for  appellee. 

Granger,  J. — This  is  a  proceeding  in  equity  to 
foreclose  a  mortgage.  The  defendant  pleaded  a  counter- 
claim, asking  damage  against  the  plaintiff  for  slander. 
The  court,  on  motion  of  the  defendant,  refused  to  trans- 
fer the  case  to  the  law  docket,  to  try  the  counter-claim 
to  a  jury.  Afterwards,  wheA  the  cause  was  reached  for 
trial,  the  defendant  demanded  a  jury  for  the  trial  of  his 
counter-claim,  which  was  refused,  and  these  refusals 
are  assigned  as  error. 

The  two  assignments  may  be  considered  together. 
*  Appellant  claims  that  the  case  of  Morris  v.  MerriUj  62 
Iowa,  496,  is  authority  for  his  position.  That  was  a  law 
action,  and  the  defendant,  by  his  answer,  tendered  a 
purely  equitable  issue.  The  court  held  that,  in  a  pro- 
ceeding properly  commenced  by  ordinary  proceedings, 
if  it  involved  issues  at  law  and  also  in  equity,  those  at 
law  were  triable  to  a  jury,  and  those  in  equity  to  the 
court  without  a  jury.  This  is  an*  equitable  action  in 
which  the  defendant  tenders  an  issue  which  would  other- 
wise be  triable  to  a  jury,  and  the  query  is,  does  the  same 
rule  as  to  separating  the  issues  for  trial  prevail  i  The 
ruling  in  Morris  v.  Merritt^  supra^  was  .based  on  sec- 
tion 2/517  of  the  Code,  as  follows :  '^  Where  the  action 
has  been  properly  commenced  by  ordinary  proceedings, 
either  party  shall  have  the  right  by  motion  to  have  any 
issue  heretofore  exclusively  cognizable  in  equity  tried  in 
the  manner  hereinafter  prescribed  in  cases  of  equitable 
proceedings ;  and,  if  all  the  issues  were  such  as  were 
heretofore  cognizable  in  equity,  though  none  were  exclu- 
sively so,  the  defendant  shall  be  entitled  to  have  them 
all  tried  as  in  cases  of  equitable  proceedings.'' 

It  will  be  observed  that  the  language  of  the  section 
is  :  ^'  Where  the  action  has  been  properly  commenced 
by  ordinary  proceedings,  either  party  may,  by  motion," 
etc.     Does  it  follow,  as  a  legal  sequence,  that,  in  actions 
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properly  commenced  by  equitable  proceedings,  the  same 
role  is  to  follow  as  to  law  issues  tendered  i  The  letter 
of  the  statute  surely  does  not  warrant  it.  We  have  no 
right  to  carry  the  law  further  than  the  legislature 
intended,  and,  having  the  subject  of  the  separation  of 
such  issues  for  trial  before  it,  if  more  had  been  intended 
it  would  naturally  have  been  expressed.  Under  familiar 
rules  for  statutory  construction,  there  is  reason  for 
thinking  that,  having  provided  in  terms  for  such  a  sepa- 
ration in  one  class  of  actions,  it  was  designed  to  exclude 
it  in  the  other.  Add  to  this  section  2740,  and  we  see 
little  room  for  doubt.  It  is  as  follows:  ^'Sec.  2740. 
Issues  of  fact,  in  an  action  in  an  ordinary  proceeding, 
must  be  tried  by  jury  unless  the  same  is  waived.  All 
other  issues  shall  be  tried  by  the  court,  unless  a  refer- 
ence thereof  is  made.''  The  tendering  of  the  opposite 
issue  does  not  change  the  character  of  the  proceeding. 
It  retains  its  character  for  the  purpose  of  trial,  until 
changed  by  the  court.  This,  then,  after  the  answer  was 
filed,  was  an  issue  of  fact  in  an  equitable  proceeding, 
and  must)  under  section  2740,  be  tried  by  the  court. 

Affirmed. 
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1.    Appeal:  kind  of  fbocbbdinos.    Where  a  cause  has  been  tried  as  1-70—5^ 
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in  equity  in  the  lower  court  it  wiU  be  so  tried  in  this  court  on  appeal.  \128  485 
( Compare  FritzUr  17.  RdbinsoUy  70  Iowa,  501.) 

2.  Attaohment :  discharge  on  petition  of  thibd  pabty  :  appeal  : 
Tum.  Where  attached  property  is  ordered  discharged  upon  the 
petition  of  a  third  party  claiming  it,  under  section  8016  of  the 
Code,  the  plaintiff,  in  order  to  preyent  the  operation  of  the  order, 
must  perfect  his  appeal  within  two  days  thereafter,  as  provided  by 
section  8019  of  the  Code ;  otherwise  the  property  will  be  discharged 
by  operation  of  law. 

3.  Estoppel :  by  judgment.  One  who  has  been  made  a  party  to  a 
proceeding,  but  as  to  whom  it  has  been  dismissed  before  judgment, 
is  not  bound  by  the  judgment. 
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Appeal  from  Jones  District  Court. — Hon.  Jambs  D. 

GrIFFBN,  Judge. 

Piled,  January  22,  1889. 

Appeal  from  an  order  for  the  sale  of  attached 
property.  ' 

SUeean  &  McCarn^  for  appellant. 

/.  W.  Jamison^  for  appellee. 

Robinson,  J. — On  the  third  day  of  April,  1885, 
plaintiff  commenced  an  action  against  J.  C.  Campbell^ 
which  was  aided  by  attachment,  to  recover  the  amoant 
due  on  a  foreign  judgment.  On  the  next  day  the  writ 
of  attachment  was  levied  upon  seventy  shares  of  the 
capital  stock  of  the  Olin  Tile  &  Brick  Company,  as  the 
prox>erty  of  Campbell.  On  the  ninth  day  of  May,  1885, 
D.  Heenan  presented  to  the  court  below  his  petition, 
under  section  3016  of  the  Code,  claiming  to  be  the  owner 
of  the  attached  stock  by  virtue  of  a  purchase  made  by 
him  from  Campbell  on  or  about  January  1,  1885.  On 
the  eleventh  day  of  December,  1886,  a  trial  was  had  to 
the  court  on  the  petition  of  Heenan.  The  court  found 
that  the  stock  had  been  purchased  by  Heenan  as  claimed, 
but  that  it  had  not  been  transferred  to  him  on  the  books 
of  the  company  at  the  time  of  the  levy.  Nevertheless 
an  order  was  made  discharging  the  stock  from  the  levy 
of  the  attachment.  That  order  was  reversed  on  appeal 
to  this  court,  and  the  cause  was  remanded  for  further 
proceedings.  71  Iowa,  760.  Campbell  was  served  with 
notice  by  publication,  but  made  default.  May  13,  1886, 
an  entry  was  n^ade  on  the  records  of  the  distoict  court, 
dismissing  the  action  against  Campbell  on  the  ground 
that  the  attached  property  had  been  released,  and  the 
attachment  dissolved.  That  entry  was  corrected  sub- 
sequently, in  a  proceeding  instituted  for  that  purpose, 
to  show  ^hat  the  action  was  not  dismissed,  and  that  the 
lien   was  reinstated  as  against  Campbell.     After  the 
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reversal  by  this  court  of  the  order  discharging  the 
attachment,  the  action  against  Campbell  and  the  cause 
on  Heenan' 8  petition  were  tried  together  to  the  court. 
The  trial  resulted  in  a  judgment  in  favor  of  plaintiff, 
and  against  Campbell,  for  $626.21,  and  costs,  and  an 
order  for  the  sale  of  the  stock  claimed  by  Heenan. 
From  that  order  Heenan  appeals. 

L   There  is  a  controversy  between  the  parties  to  this 
appeal  as  to  whether  is  to  be  treated  as  an  action  at  law 

1  APTBALktad  ^^  ^^  6<iuity.     The  evidence  appears  to  have 

ojprooeed.      boeu  iu  Writing,  certified  by  the  judge  of  the 

court  below.     His  certificate  shows  that  the 

cause  was  tried  as  in  equity,  and  it  must  be  so  tried 

here.     F^itzUr  v.  Robinson^  70  Iowa,  50^. 

II.      The  order  discharging  the  attachment  of  the 
stock  claimed  by  appellant,  subsequently  reversed  by 

this  court,  was  made  on  the  twenty-fourth 

*  dEbSS^S'  day  of  December,  1885.     The  plaintiflf  did 

SSm  party:    uot  at  that  time  announce  his  purpose  to 

appeal :  timo.  g^pp^g^j  f rom  such  Order,  and  did  not  perfect 

his  appeal  therefrom  until  seven  days  after  it  was  made. 
It  is  now  insisted  by  appellant  that  the  omission  of 
plaintifl  to  give  notice  of  his  intention  to  appeal,  and  his 
failure  to  perfect  an  appeal  within  two  days,  as  provided 
by  section  3019  of  the  C  ode,  operated  to  discharge  the 
attachment,  notwithstanding  the  fact  that  the  order  was 
reveised.  Appellee  contends  that  the  section  specified 
has  no  application  to  orders  made  in  proceedings 
instituted  under  the  provision  of  section  3016.  It  is 
true  that  the  remedy  of  a  third  person  claiming  a  lien 
upon  or  interest  in  the  attached  property  is  not  by 
motion  to  discharge  the  attachment.  Tidrick  v.  Sul- 
grovCy  38  Iowa,  340.  But  we  find  nothing  in  the  Code 
which  limits  the  application  of  section  3019  to  cases 
where  the  attachment  is  dissolved  on  motion.  Its  pro- 
visions are  general,  being  limited  only  to  cases  ' '  where 
an  attachment  has  been  discharged. ''  Attachments 
may  be  discharged  on  motion  or  by  final  judgment  in 
the  original  action,  or  they  may  be  discharged  pursuant 
to  Ae  provision  of   section  3016.      That  section  wils 
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designed  to  afford  to  strangers  to  the  original  action  a 
summary  method  of  having  their  claims  to  the  attached 
property  determined.  Sperry  v.  Ethridge^  70  Iowa,  29 ; 
Howe  V.  JoneSy  57  Iowa,  135.  Section  3019  was  designed 
to  prevent  the  holding  of  the  attached  property  for  an 
unnecessary  length  of  time.  Hence  the  plaintiff  is 
required  to  announce  his  intention  to  appeal  when  the 
order  discharging  the  attachment  is  made,  and  to  perfect 
his  appeal  within  two  days  thereafter,  and  if  he  fail  to 
do  so  the  attachment  is  discharged  by  operation  of  law. 
Harger  v.  Spofford^  44  Iowa,  370.  The  reasons  for  the 
speedy  determination  of  the  validity  of  an  attachment 
dissolved  on  motion  apply  with  at  least  as  much  force 
to  cases  where  it  is  dissolved  in  consequence  of  the 
finding  of  a  court  that  the  attached  property  belongs  to 
a  person  who  is  not  a  party  to  the  action,  and  against 
whom  the  plaintiff  makes  no  claim. 

III.  It  seems  to  be  claimed  by  appellee  that  the 
right  of  appellant  to  raise  the  question  as  to  the  discharge 
3  ebtoppbl  :  by  ^^  *'^®  attachment  now  urged,  was,  in  some 
Judgment,  manner,  adjudicated  in  the  equitable  pro- 
ceedings which  were  instituted  to  correct  the  entry  of 
May  13,  1886.  We  do  not  think  the  claim  is  well 
founded.  Api)ellant  was  made  a  party  to  that  proceed- 
ing, but  it  was  afterwards  dismissed  as  tp  him,  and  he 
was  not  a  party  to  the  decree  rendered.  He  is  not^ 
therefore,  estopped  from  asserting  his  rights  in  this 
proceeding.     The  judgment  of  the  district  court  is 

B£V£B8SD. 
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Hawk  &  Co.  v.  Evans  et  al.  S  »w 

1.  Former  Adjndioation  :  becovbby  of  MomsY  fbom  attornbyb  :  '{^  |^ 
suMMABT  FBOGBBDIMOS.  E.  and  R.  h^d  been  partners  as  attomeys 
at  law,  and  had  received  of  plaintiffs  a  claim  for  collection.  Before  it  11^ 
was  collected  the  partnership  was  dissolved,  and  the  claim  passed 
into  E.'s  hands,  who  afterwards  made  the  collection,  but  failed  to 
account  to  plaintiffs.  Plaintiffs  afterwards  proceeded  summarily 
against  E.  and  R.  by  motion,  under  section  2906  of  the  Code,  for  a 
final  order  on  E.  and  R.  for  the  payment  of  the  money.  A  trial 
was  had  thereon,  and  the  judgment  dismissing  the  special  proceed- 
ing recited  that  the  court  **  heard  the  testimony  adduced  in  support 
of  'the  motion "  and  denied  the  motion  as  to  R.  Held  that  that 
was  a  complete  adjudication  that  R.  was  not  liable,  and  was  a  bar 
to  a  subsequent  action  against  R.  to  recover  the  money  collected. 
[Reed,  C.  J.,  di9$enting,] 

S.  label :  summary  pboobbdino  against  attoknsy  fob  monby  ool- 
LBCTED.  A  motion  for  an  order  upon  an  attorney  to  pay  over 
money  collected  by  him,  under  section  8006  of  the  Code,  and  which 
contains  only  a  statement  of  the  facts  essential  to  the  recovery  of 
the  relief  asked,  is  a  privileged  communication,  and  is  not  libelous. 

Appeal  from  Harrison  District  Court.  —  Hon.  C.  H. 

Lewis,  Judge, 

Filed,  January  22,  1889, 

The  defendants  were  at  one  time  practicing  law 
under  the  partnership  name  of  Evans  &  Roadif  er,  and 
this  action  was  brought  to  recover  a  certain  amount  of 
money  collected  by  them  as  such  attorneys,  which  they 
had  refused  to  account  for.  The  defendant  Roadifer 
alone  appeared,  and  pleaded  a  prior  adjudication,  and 
also  a  counter-claim,  based  on  a  libelous  communication. 
Trial  by  jury,  judgment  for  the  plaintiff,  and  the 
defendant  Roadifer  appeals. 

8.  I.  Kingj  for  appellant 

John  A.  Berry ^  for  appellees. 
Vol.  7»— 38 
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RoTHRocK,  J. — The  evidence  tended  to  show  that 
the  plaintiff  placed  in  the  hands  of  the  defendants,  as 
attorneys  at  law,  for  collection,  a  claim  or  demand 
against  R.  B.  Ely.  At  that  time  the  defendants  were 
partners,  and  as  such  received  the  claim  for  collection. 
Afterwards  such  partnership  was  dissolved,  and  there- 
after Ely  paid  the  amount  due  on  the  claim  to  the 
defendant  Evans.  Prior  to  the  commencement  of  this 
action,  the  plaintiff  commenced  a  proceeding  against 
the  defendants,  under  the  provisions  of  section  2906  of 
the  Code,  which  provides  as  follows:  ^^ Judgments  or 
final  orders  may  be  obtained  on  motion  by  *  *  * 
clients  against  attorneys,  plaintiffs  in  execution  against 
sheriffs,  *  *  *  for  the  receiving  of  money  or 
property  collected  by  them.  *  *  «"  It  is  also 
provided  in  section  2910  of  the  Code  that  such  '^  motion 
shall  be  heard  and  determined  without  written  plead- 
ings, and  judgment  given  according  to  law  and  the 
rules  in  equity."  In  the  proceeding  so  commenced  by 
the  plaintiff  the  relief  asked  was  for  ^^a  summary  order 
against  said  defendants,  and  each  of  them,  as  aforesaid, 
requiring  them  to  pay  over  to  these  plaintiffs  the  said 
sum,'*  etc.  There  was  a  trial,  and  the  "  court,  being 
fully  advised,  denied  the  motion."  This  is  the  judg- 
ment which  was  pleaded  as  a  prior  adjudication,  and 
the  court  held  it  did  not  amount  to  an  adjudication 
which  barred  this  action. 

I.  It  will  be  observed  that  the  plaintiff  in  the 
special  proceeding  only  asked  for  a  final  order  requiring 
the  defendants  to  pay  over  the  money  collected  by 
them,  or  either  of  them ;  and,  as  such  an  order  cannot 
be  enforced  by  execution,  counsel  for  the  plaintiff 
insists  there  has  been  no  adjudication.  But  is  this 
a  sufficient  answer?  Under  the  statute,  the  plaintiff 
could  have  asked  for  a  judgment,  and  we  are  aware  of 
no  rule  of  law  under  which  a  prior  adjudication  has 
been  defeated  simply  because  a  party  has  not  asked  for 
all  the  relief  to  which,  under  the  facts  pleaded,  or  in 
this  case  stated  in  the  motion,  he  was  entit}ed.    It  is 
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obvious  that  the  plaintiff  could  have  asked  for  a  judg- 
ment or  final  order,  or  possibly  for  both.    Now,  the  fact 
that  he  only  asked  for  the  latter  cannot  possibly,  we  think, 
destroy  the  effect  of  the  adjudication,  or  aid  in  the 
determination  whetlier  there  has  been  one  or  not.     It  is 
undoubtedly  true  that,  if  the  plaintiff  was  not  entitled 
to  a  fina,l  order,  he  was  not  entitled  to  judgment.     The 
same  evidence  would  be   required  in  either  case.    The 
precise  matter  in  issue  in  this  case  was  in  issue  in  the 
special  proceeding,  and  it  was  therein  adjudged  that  the 
plaintiff  was   not   entitled  to  the  relief  asked.      The 
difference  in  the  manner  of  enforcing  a  final  order  and  a 
judgment  is  immaterial.     It  is  said  in  argument  that  the 
court  denied  the  relief  asked  in  the  motion,   on  the 
ground  that  the  money  had  been  paid  to  Evans  after  the 
dissolution  of  the  partnership  of  Evans  &  Roadifer. 
Whether  this  is  so  we  are  not  advised.     The  record 
fails  to  disclose  the   ground   upon  which   the  court 
proceeded;    and    therefore    we   are  not  called    on    to 
determine  whether,  if  the  court  did  so,  it  would  destroy 
the  effect  of  the  adjudication.    It  is  provided  by  section 
2910  of  the  Code  that  judgment  shall  be  rendered  in  said 
special  proceeding  according  to  law  and  the  rules  of 
equity.     A  trial  was  had,  and  the  judgment  dismissing 
the  special  proceeding  recites  that  the  court  '^  heard  the 
testimony   adduced   in    support    of   and    against   the 
motion,"  and  denied  the  motion  as  to  H.  H.  Roadifer. 
This  was  a  complete  adjudication  that  H.  H.  Roadifer 
was  not  liable  to  the  plaintiffs.     If  the  plaintiffs  were 
not    satisfied   with    the    judgment  of  dismissal,   they 
should    have    appealed    therefrom.      An     appeal    is- 
expressly  authorized  by  subdivision  2,  section  3164,  of  the 
Code.     If  there  had  been  an  order  or  judgment  against 
the  defendant  Roadifer  in  that  proceeding,  he  would 
hhye  had  no  remedy  except  an  appeal.     The  rights  of 
bhe  i)arties  must  be  reciprocal.     It  would  be  an  utterly 
indefensible  position  to  hold  that  one  of  the  parties  was 
bound  by  the  order  in  that  case,  and  the  other  was  not. 
A  court  has  jurisdiction  when  it  decides  incorrectly,  as 
weil  aa  when  the  decision  is  right.     In  ffahn  v.  Miller, 
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68  Iowa,  745,  it  is  held  that  the  most  infallible  test  as  to 
whether  a  former  judgment  is  a  bar  to  a  subsequent 
action  is  to  inquire  whether  the  same  evidence  would 
have  maintained  both  actions.  Applying  the  rule  in 
this  case,  it  is  very  plain  that  the  same  evidence  would 
sustain  the  motion  which  is  necessary  to  sustain  the 
petition.  In  Dwight  v.  St.  John^  25  N.  Y.  203,  in 
determining  the  effect  of  a  decision  upon  a  summary 
motion  to  have  certain  judgments  cancelled  and 
diiicharged  of  record,  it  is  said:  ^^ Since,  then,  a  full 
hearing,  with  the  right  of  appeal,  was  open  to  defendant 
on  that  motion,  how  is  he  to  avoid  the  binding  effect  of 
that  decision  so  far  as  it  covers  what  was  actually  and 
necessarily  tried?"  In  that  case  the  fact  that  there 
was  the  right  of  appeal  was  a  controlling  consideration, 
leading  to  the  determination  that  the  decision  of  the 
motion  was  a  bar  to  a  subsequent  action.  As  sustaining 
to  some  extent  our  holding  that  the  decision  of  the 
motion  was  an  adjudication,  see,  also.  In  re  Idvinffston^ 
34  N.  Y.  555,  and  Easton  v.  PickersgUl,  76  N.  Y.  699. 
We  think  the  court  erred  in  holding  that  the  special 
proceeding  was  not  a  prior  adjudication. 

II.  The  libel  is  based  on  the  matter  stated  in  the 
motion.  As  it  was  authorized  by  statute,  and  only 
contained  the  essential  facts  entitling  the  plaintiff  to  the 
relief  asked,  and  as  there  is  nothing  tending  to  show 
bad  faith,  we  think  the  motion  was  a  privileged  commu- 
nication, and  therefore  the  court  rightly  held  it  was 
not  libelous.  For  the  error  above  indicated  the  judg- 
ment is 

Reversed. 

Reed,  C.  J.,  {dissenting.) — The  facts  are  that 
Evans  &  Roadifer  received  the  claim  against  Ely  for 
collection.  Upon  the  dissolution  of  the  firm  Evans 
retained  it,  and  subsequently  collected  the  money  due 
thereon,  and  appropriated  it ;  no  i)art  of  it  ever  having 
come  into  appellants'  possession.  If  the  question  of  his 
liability,  upon  that  state  of  facts,  could  have  been 
determined  in  the  summary  proceedings,  I  concede  that 
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the  order  made  in  that  proceeding  wonld  have  the  force 
and  effect  of  a  final  judgment ;  and  the  parties  would  be 
concluded  by  it    The  proceeding,  however,  was  purely 
statutory,     and    the    court   could   inquire   into    and 
determine  such  questions  only  as  the  statute  authorizes 
to  be  determined  in  that  manner.     Section  2906  of  the 
Code  is  as  follows :  ^^  Judgments  or  final  orders  may  be 
obtained    on    motion   by    sureties    *    *    *    for    the 
recovery  of  money  due  them  on  account  of  payments 
made  by  them  as  such  ;  by  clients  against  attorneys, 
plaintiffs  in  execution  against  sheriffs,  constables  and 
other  officers,  for  the  receiving  of  money  or  property 
collected   for    them.    *    *    *'*    The    effect    of    the 
provision  is  clear.     A  summary  remedy  is  afforded  the 
client   against  the   attorney  for    money    or   proi)erty 
received  or  collected  by  him  ;  bat  that  is  its  extent,     if 
he  has  a  cause  of  action  against  the  attorney,  growing 
out  of  any  matter  except  the  collecting  of  money  or 
property  in  his  official  relation,  he  must  pursue  the 
remedy  offered   him  in  an   ordinary  action   at   law. 
Suppose  the  attorney  had  been  guilty  of  such  negligence 
or  mismanagement  in  the  trial  of  an  action  that  the 
rights  and  interest  of  the  client  had  been  sacrificed, 
would  it  be  contended  that  the  client  could  file  a  motion 
in  the  cause,  and  by  the  summary  proceeding  prescribed 
by  the  statute  have  the  question  adjudicated,  and  a 
judgment   entered   for   the   amount  of  his  damages? 
Clearly  that  could  not  be  done.    Tet  it  api>ears  to  me 
that  the  facts  of  the  present  case  no  more  afforded  a 
basis  for  the  proceeding  than  would  that.    Plaintiff 
filed  the  motion  on  the  theory  that  the  attorneys  had 
collected  the  money.    But  it  turned  out  that  the  collec- 
tion was  made  by  Evans  alone,  after  the  dissolution  of 
bhefirm.    When  that  fact  was  established,  there  was 
•m  end  of  the  inquiry,  so  far  as  Roadif er  was  concerned. 
As  hQ  had  neither  collected  nor  received  it,  he  could  not 
t)e  charged  with  liability  in  that  proceeding.    If  he  was 
liable,  his  liability  arose  not  because  of  the  fact  that  tl^e 
noney  had  come  into  his  hands,  but  because  of  other 
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considerations.  Having  undertaken  to  make  the  collec- 
tion, he  was  bound  to  see  to  it  that  the  money,  when 
collected,  was  paid  over  to  his  client ;  and  it  was  because 
of  his  failure  to  do  that  that  he  was  answerable  to  him. 
The  judgment  determines  simply  that  he  had  not 
collected  or  received  the  money,  and  that  is  the  only 
fact  as  to  which  the  parties  are  estopped.  It  is  the  only 
question  which  could  have  been  adjudicated  in  the 
proceeding.  Upon  this  ground  I  think  the  judgment 
should  be  affirmed. 
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Fernbaoh  V.  City  of  Waterloo. 

Negligence :  dbfective  street  :  contbibctobt  nbguoekoc  : 
BYiDBNGB  UNDER  GENERAL  DENIAL.  In  an  aotion  against  a  city  for 
negligence  resulting  in  injury  to  the  plaintiff  while  driving  on  its 
streets,  plaintiff  must  allege  and  prove  that  he  was  free  from  con- 
tributory negligence,  and  defendant  may,  under  a  general  denial, 
prove  acts  constituting  contributory  negligence  on  his  part.  And 
in  this  case,  held  that  defendant  was  properly  permitted,  under  a 
general  denial,  to  prove  that  plaintiff  was  intoxicated  at  the  time 
of  the  accident,  which  was  at  night ; — ^it  being  beyond  controversy 
that  it  is  negligence  for  an  intoxicated  person  to  drive  on  the 
streets  of  a  city  in  the  night-time. 


: : :  unlawful  deivino  :  bvidencb  :  ordihancb. 

In  such  case  defendant,  for  the  purpose  of  showing  contributory 
negligence,  was  also  properly  permitted  to  prove  an  ordinanoe  of 
the  city  making  it  a  misdemeanor  to  drive  at  an  immoderate  speed 
upon  its  streets,  although  no  proof  of  immoderate  driving  on  pbun- 
tiff 's  part  had  yet  been  introduced ;  for  it  might  be  introduced 
afterwards.  But  a  failure  afterwards  to  introduce  it  would  not 
make  the  admission  of  the  ordinance  erroneous. 

Appeal :  REViBwiNa  inbtbuotions  :  pbbsumftion.  Where  all  the 
instructions  are  not  before  this  court,  and  it  appears  that  the 
instructions  shown  by  the  record,  with  other  instructions  added, 
would  fully  present  the  law  of  the  case,  this  court  will  presume 
that  the  necessary  additional  instructions  were  given. 


Appeal  from  Black  Hawk  District  Court.— Ho^.  D.  J. 

Lenehan,  Jadge. 

Piled,  January  22,  1889. 
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Action  to  recover  for  i)ersonal  injuries  alleged  to 
have  been  received  by  reason  of  defects  on  one  of  th^ 
streets  of  the  defendant  city.  There  was  a  judgment 
upon  a  verdict  for  defendant.    Plaintiff  api)eals. 

Boies^  Busted  &  BoieSy  for  appellants 

Eeber  Hoff  and  (7.  W.  MuUen^  for  appellee. 

Beck,  J. — I.  At  a  former  term  of  this  court  an 
opinion  was  filed  in  this  case  reversing  the  judgment  of 
the  district  court.  A  x)etition  for  a  rehearing  was  filed, . 
and  the  cause  has  been  again  argued  and  submitted. 
We  do  not  now  reach  the  same  conclusion  announced  in 
our  former  opinion.  The  plaintiff  was  in  the  night 
driving  upon  one  of  the  streets  of  the  defendant  city, 
and  his  vehicle,  by  reason  of  some  defect  in  the  street, 
was  upset,  whereby  he  sustained  injury.  The  abstract 
before  us  does  not  purport  to  present  all  the  evidence 
given  in  the  case,  nor  to  contain  all  the  instructions 
given  to  the  jury.  But  it  appears  that  there  was  evi- 
dence tepding  to  show  defendant's  n^ligence  in  suffer- 
ing the  existence  of  the  defect,  and  that  plaintiff  was 
free  from  negligence  contributing  to  the  injury. 

n.  The  defendant  was  permitted,  against  plaintiff*  s 
objection,  to  introduce  evidence  tending  to  show  that  at 
1.  HMuonroB:  ^^  ^^^  ^^  ^^  accidcut  plaintiff  was  intoxi- 
rt^?!^5)ii-  cated.  Of  this  ruling  plaintiff  now  com- 
Y^Si^  plains.  The  objection  to  the  admission  of 
raenJT^^  the  evidence  is  based  upon  a  statutory  rule 
^•■*^'  of  pleadings  presented  in  Code,  section  2704, 

which  is  in  these  words :  ^^  Under  a  denial  of  an  allega- 
tion, no  evidence  shall  be  introduced  which  does  not 
tend  to  negative  some  fact  the  party  making  the 
controverted  allegation  is  bound  to  prove."  Brief 
consideration,  we  think,  will  show  that  the  admission 
of  the  evidence  is  not  erroneous,  under  this  statute. 
The  plaintiff  is  required,  under  a  familiar  rule  prevail- 
ing in  this  state,  to  allege  and  prove  that  he  was  free 
from  contributory  negligence.    The  allegation  to  this 
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effect  is  controverted  by  defendant,  either  by  a  general 
denial  or  a  special  answer  to  that  effect.  It  is  the  ^^  con- 
troverted allegation  "  of  the  section,  and  it  avers  absence 
of  contributory  negligence.  This  is  a  fact  which  plain- 
tiff, who  makes  this  ^^  controverted  allegation,"  is  bound 
to  prove.  Now,  evidence  tending  to  negative  this  fact 
is  authorized,  by  the  section  quoted,  to  be  introduced 
by  the  defendant.  Plaintiff's  intoxication,  if  shown, 
would  establish  his  negligence  ;  for  no  one  can  deny  that 
it  is  negligence  for  an  intoxicated  man  to  drive  a  team 
in  the  street  of  a  city  at  night.  Evidence  of  intoxication 
of  plaintiff  at  the  time  of  the  accident  was  therefore 
rightly  admitted. 

III.    The  defendant  was  permitted  to  introduce  in 
evidence  an  ordinance  of  the  city  providing  that  any 

.       one  who  shall  ride  or  drive  in  any  street  of 

fuTiriviif^'  *^®  ^^*y  beyond  a  moderate  gait,  unless  in 
ordinance  ^^^  ^'  urgeut  ueccssity ,  shall  be  guilty  of  a 
misdemeanor.  It  will  not  be  denied  that 
any  act  of  the  plaintiff  tending  to  cause  the  injury, 
which  is  a  misdemeanor,  would  be  in  law  contributory 
negligence  on  his  part.  This  proposition  demands  in 
its  support  neither  discussion  nor  authority.  If  plaintiff 
drove  beyond  a  moderate  gait,  in  the  absence  of  neces- 
sity therefor,  and  the  ordinance  referred  to  was  in  force, 
he  was  guilty  of  contributory  negligence.  Two  facts 
must  be  shown  to  establish  contributory  negligence  from 
immoderate  driving :  (1)  Actual  immoderate  driving ; 
(2)  the  existence  of  the  ordinance.  Now,  defendant  is 
permitted  to  show  contributory  negligence,  and  may,  of 
course,  prove  these  facts  establishing  it.  As  the 
abstract  before  us  does  not  purport  to  present  all  the 
evidence,  we  cannot  inquire  whether  there  was  evidence 
upon  these  points,  or  the  extent  of  it.  If  it  were  shown 
that  there  was  absolutely  no  evidence  tending  to  show 
immoderate  driving,  and  none  was  proposed  to  be  intro- 
duced, it  may  be  that  it  would  be  regarded  that  there 
was  no  foundation  for  the  introduction  of  the  ordinanoe. 
But  parties  are  not  restricted  as  to  the  order  of  the 
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introdnction  of  evidence.  The  defendant  was  author- 
ized to  introduce  the  ordinance  first,  and  the  evidence 
of  immoderate  driving  afterwards.  But,  if  he  failed  to 
introduce  the  last-named  evidence,  it  did  not  make  the 
introduction  of  the  ordinance  erroneous. 

ly.  Complaint  is  made  of  certain  instructions 
given  to  the  jury.  The  abstract  does  not  purport  to 
s.  AmAL :  present  all  the  instructions  given.  If  it  be 
£;2bfS£iSoiu:  conceded  that  the  instructions  given  do  not 
preramption.  f^Uy  present  or  correctly  annoance  the  law, 
it  is  plain  that  any  such  error  could  have  been  cor- 
rected by  other  instructions.  In  other  words,  instruc- 
tions added  to  those  found  in  the  abstract  would 
present  fully  and  correctly  the  law  applicable  to  the 
case.  Exercising  the  presumption  always  required  to 
support  a  judgment  of  the  court  below,  we  will  not 
reverse  the  case,  but  will  rather  presume  that  full  and 
correct  instructions  were  given.  The  foregoing  discus- 
sion disposes  of  all  questions  in  the  case.  The  judgment 
of  the  district  court  is 

Affibmed. 


Beith  v.  Beith. 


Deed :  out  :  ooNsroBRATiON :  undue  otflubnob.  Defendant  and  her 
husband,  by  industry  and  economy,  had  acquired  certain  land. 
The  husband  cUed  without  issue,  and  the  land  descended  in  equal 
'  shares  to  plaintiff,  who  was  his  mother,  and  the  defendant.  Plain- 
tifif  was  advised  and  urged  by  a  daughter  to  convey  her  share  to 
defendant,  on  the  ground  that  she  ought  to  enjoy  the  whole  of  the 
proper^  left  l^  her  husband.  Plaintiif  did  convey  her  share  to 
defendant..  Held  that  the  relations  of  the  parties  constituted  a 
good  oondderation  for  a  gift  of  this  kind,  and  that  it  could  not  be 
set  aside  on  the  ground  of  undue  influence, — there  being  no  evi- 
dence of  any  deception  or  coercion  practiced  upon  her. 

Appeal  from  Buchanan  District  Court. — Hon.  C.  P. 

Couch,  Judge. 

Filed,  Jakuakt  22,  1889. 
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Action  in  chancery  to  set  aside  a  deed  made 
without  consideration,  and  procured  by  the  persuasion 
and  importunities  of  persons  acting  for  the ,  grantee  in 
the  deed.  Upon  a  trial  on  the  merits  plaintiff 's  petition 
was  dismissed.    She  now  appeals. 

Woodward  <fe  Oook^  for  api)ellant. 
W.  G.  &  J.  B.  DonnaUy  for  appellee. 

Beck,  J. — The  defendant  is  the  widow  of  plaintiff  s 
deceased  son,  who  with  his  wife,  through  industry  and 
economy,  acquired  the  land  in  controversy, —one  hun- 
dred and  sixty  acres, — which  was  cultivated  by  them  as 
a  farm,  and  occupied  by  them  as  a  home,  up  to  the  time 

'of  the  husband's  death.  He  left  no  children.  The 
plaintiff  and  defendant  inherited  the  land.  Through 
the  persuasion  of  a  daughter,  the  sister  of  defendant's 
deceased  husband,  the  plaintiff,  executed  a  quitclaim 
deed  to  defendant  for  the  land.  No  consideration  was 
paid.    Plaintiff  insists   that   by  over-persuasion    and 

'importunities  she  was  induced  to  execute  the  deed. 
The  relation  existing  t)etween  parties  constitutes  a  good 
consideration,  which  will  support  the  deed.  The 
defendant  is.  the  widow  of  plaintiff's  deceased  son. 
She  had  aided  him  in  earning  the  property.  These  facts 
raise  a  presumption  of  affection  possessed  for  defendant 
by  plaintiff,  and  a  desire  that  defendant  should  have 
and  enjoy  the  property  left  by  her  husband.  A  volun- 
tary gift  of  this  kind,  based  upon  a  good  consideration, 
will  be  supported  as  between  the  parties,  when  rights  of 
creditors  do  not  intervene.  We  think  the  evidence 
shows  that  the  deed  was  plaintiff 's  free  act.  It  is  true 
that  she  was  advised — urged — ^by  her  daughter  to  make 
it,  who  pressed  upon  her  mother  the  claims  of  her  son's 
wife  to  all  of  his  property.  She  understood  that  the 
title  to  half  of  the  land  was  vested  in  her.  There  was 
no  deception — no  coercion — practiced  towards  her.  The 
plaintiff  possessed   common  intelligence,   was   not  of 
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extreme  age,  and  was  in  good  health.  We  think  she  pre- 
sents no  legal  or  equitable  grounds  requiring  or  justifying 
the  courts  to  annul  her  deed.  The  judgment  of  the 
district  court  is  Affibmsd. 


Henderson  v.  Robinson  ei  al. 

1.  Tax  Sale  and  Deed :  tax  pau)  to  trbasureb  but  misappubd  : 
SBDBMPTION.  Where  the  county  treasurer  made  and  sent  to 
plaintifr  what  purported  to  be  a  list  of  the  lands  owned  and 
assessed  to  plaintiff  in  the  county,  but  left  out  the  tract  in  question, 
and  inserted  another  tract  of  equal  quantity  and  value  belonging 
to  another,  and  plaintiff  remitted  the  amount  required  to  pay  all  the 
taxes  as  indicated  by  the  treasurer's  statement,  but  the  latter  failed 
to  apply  a  proper  portion  of  the  money  on  the  omitted  tract,  and 
afterwards  sold  it  for  taxes,  and,  pur^juant  to  said  sale,  a  deed  was 
executed,  held  that  plaintiff  had  a  right  to  rely  on  the  treasurer's 
statement,  and  upon  his  applying  the  money  on  the  land  owned  by 
him,  and  that  he  was  not  cut  off  by  the  treasurer's  mistake  from 
his  right  to  redeem  the  land. 

2.  Swamp  Iiands :  dbbd  by  oountt  judob  :  acenowlbdgmxnt  in 
OTHER  COUNTT.  A  deed  of  swamp  lands  made  by  a  county  judge 
is  not  inTalid  by  reason  of  the  fact  that  he  acknowledged  it  in 
another  county. 

8.  Statutes:  oonstitutionalitt :  bblxtotancb  of  oourtb  to  oon- 
siDEB.  This  court  cannot,  upon  the  expression  of  doubt  or 
uncertainty  by  counsel,  without  the  aid  of  argument,  enter  into 
an  inquiry  as  to  the  constitutionality  of  a  statute. 

4.  Swamp  Lands:  deed  :  curatiyb  act :  mENTiTT  of  deed.  The 
character  of  the  deed  of  swamp  lands  involved  in  this  case,  the 
parties,  and  the  property  conveyed,  are  the  same  as  in  a  deed 
validated  by  an  act  of  the  general  assembly.  Held  that  the  deeds 
must  be  presumed  to  be  identical,  in  the  absence  of  a  contrary 
showing. 

5.    :  deed  by  commissioner  of  court  :  recftals  of  jurisdio- 

tionaIj  facts  :  prima-facie  evidence,  a  commissioner's  deed  of 
swamp  lands,  made  in  pursuance  of  a  decree  of  the  district  court, 
recited  facts  supporting  the  validity  of  the  decree,  and  other 
matters  affecting  the  sufficiency  of  the  conveyance.  Held  that 
these  recitals  were  prima-facie  evidence  of  the  facts  recited,  and 
that  to  establish  title  in  the  grantee  the  deed  containing  these 
recitals  was  properly  admitted,  and  it  was  not  necessary  to  make 
formal  proof  from  the  records  of  the  facts  thus  recited .  {Beat  v. 
BlaiVy  88  Iowa,  818,  followed,  and  Costdlo  v,  Burke,  68  Iowa,  861, 
distinguished.) 
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Appeal  from  Pocahontas  District  Court. — Hon.  Lot 

Thomas,  Judge. 

Piled,  January  22,  1889, 

Action  to  redeem  from  a  tax  sale  and  deed  thereon, 
made  to  defendants,  on  the  grounds  that  plaintiff  paid 
to  the  treasurer  of  the  county  the  amount  of  taxes  for 
which  the  land  was  sold,  and  that  no  notice  of  the 
expiration  of  the  time  of  redemption  was  given,  as 
required  by  law.  Upon  a  trial  on  the  merits,  plaintiff's 
petition  was  dismissed.  The  title  of  the  land  was  quieted 
in  defendants,  as  prayed  for  in  their  cross-petition. 
Plaintiff  appeals. 

J.  F.  Harlan  and  Wright  &  FarreU^  for  appellant. 

McEwen  &  OarlocJc  and  WiUiam  MiUhrisU  for 
appellees. 

Beok,  J. — I.  The  plaintiff  seeks  in  this  action  to 
establish  and  enforce  his  right  to  r^eem  certain  land 
from  a  tax  sale  upon  which  a  tax  deed  was  issued  to 
the  ancestor  oi  the  heirs,  who  are  made  defendants  in 
the  suit,  and  the  intestate  of  the  administrator,  who  is 
also  a  defendant.  The  plaintiff  bases  his  right  to 
redeem  upon  the  alleged  facts  that  he  is  the  owner  of 
the  land,  holds  the  title  thereof,  and  that  he  paid  to  the 
treasurer  of  the  county  the  taxes  due  on  the  land  for 
which  it  was  sold,  to  be  applied  to  the  payment  of  the 

_____  • 

taxes.  The  defendants  resist  plaintiff's  claim  of 
right  to  redeem  on  the  ground  that,  as  they  allege,  he 
fails  to  show  that  he  holds  title  to  the  land  entitling 
him  to  redeem.  They  also  deny  that  payment  of  the 
taxes  was  made  to  the  treasurer,  so  that  it  would  release 
the  land  from  liability  to  sale.  The  land  was  sold  by 
the  county  treasurer  in  1878  for  the  delinquent  taxes  of 
1877,  and  a  tax  deed  was  issued  in  1882.  The  lands  were 
assessed  to  plaintiff  for  1877,  and  for  some  subsequent 
years.  The  county  treasurer  prepared  a  list  of  the 
lands  in  the  county,  therein  represented  to  be  owned  by 
and  assessed  to  plaintiff,  showing  a  description  of  the 
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lands,  |he  taxes  levied  and  due  and  some  other  matters, 
and  forwarded  it  to  plaintifF,  who  lived  in  the  state  of 
Pennsylvania.  The  list  failed  to  describe  the  land  in 
controversy,  bat  in  place  of  it  contained  another  tract 
of  equal  quantity  and  value.  The  plaintiff  remitted  to 
the  treasurer  the  amount  called  for  by  the  list,  which 
was  enough  to  pay  the  taxes  upon  all  of  his  lands, 
including  the  tract  in  controversy.  The  treasurer  paid 
the  taxes  upon  the  land  described  in  the  list  in  the 
place  of  the  land  involved  in  this  suit.  The  plaintiff 
relied  upon  the  treasurer  for  the  proper  application  of 
the  money  sent  him  upon  the  taxes  assessed  against 
plaintiff '  s  land.  The  land  in  controversy  being  assessed 
to  plaintiff,  and  the  land  i)aid  on  in  its  place  not  being 
assessed  to  him,  the  treasurer,  in  the  exercise  of  proper 
care,  could  have  made  a  proper  application  of  the 
money,  and  avoided  the  mistake  into  which  he  fell. 

II.  The  plaintiff  was  authorized  to  rely  upon  the 
treasurer  for  the  correct  application  of  the  money  sent 
to  him  to  pay  the  taxes,  and  his  failure  to  pay  the  taxes 
and  to  make  such  application  is  ground  upon  which 
plaintiff  may  redeem  from  a  tax  sale  for  such  delinquent 
taxes.  Tax-payers  are  authorized  to  rely  upon  the 
county  treasurer  for  the  proper  application  of  the 
money  given  to  them  for  the  payment  of  taxes,  and 
justice  and  the  law  will  not  permit  them  to  lose  their 
lands  through  the  mistakes  of  officers  of  the  law,  in 
whom  they  were  authorized  to  confide,  by  the  misappli- 
cation of  such  money.  The  principles  upon  which 
these  conclusions  are  based  are  announced  and  suppor- 
ted in  Corning  Tbwn  Co.  v.  Davis^  44  Iowa,  622. 

III.  Defendants  insist  that  plaintiff  has  failed  to 
show  that  he  holds  title  to  the  land  which  will  i>ermit 
s.  swAXPimndfl :  him,  uuder  Code,  section  897,   to  question 

tr^NidleTao-  the  defendants'  tax  title.    They  insist  that 

^Tt^th-    plaintiff  fails  to  show  title  in  more  than 

or  county.      ouo  particular,  which  we  will  proceed  to 

notice.    The  land  in  controveasy  is  a  part  of  the  swamp 

lands  granted  by  the  United  States  to  the  state,  and  by 

this  state  to  the  county.    It  was  conveyed  to  Stockdale, 
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♦  under  whom  plaintiff  claims  pureruant  to  a  contract  for 
the  sale  of  the  lands  made  by  the  connty  with  Stockdale's 
assignor.  It  is  insisted  by  defendants  that  the  deed  to 
Stockdale  is  insufficient,  for  the  reason  that  the  instra- 
ment  was  acknowledged  by  the  individual  executing  it 
in  a  county  other  than  the  one  of  which  he  was  county 
judge.  We  know  of  no  reason  why  the  aoknowledg- 
ment  of  a  deed  by  the  county  judge,  as  well* as  any 
other  officer,  may  not  be  made  before  any  officer  of  the 
state  authorized  to  take  acknowledgments.  These 
officers,  with  a  few  exceptions,  are  restricted  in  the 
exercise  of  their  duty  to  the  county  of  which  they  are 
officers,  or  in  which  they  reside.  But  they  are  not 
forbidden  to  take  acknowledgments  of  persons  residing 
in  other  counties.  We  .know  no  rule  of  different  effect 
in  its  application  to  the  acknowledgments  of  instru- 
ments by  officers.  We  think  the  act  of  making  the 
acknowledgment  by  the  officer  is  not  restricted  to  the 
county  of  his  residence,  or  for  which  he  •  is  an  officer. 
We  are  advised  of  no  grounds  upon  which  we  can  hold 
that  the  rights  of  citizens  would  be  prejudiced  by  an 
officer  making  ,an  acknowledgment  in  another  county. 
Nor  can  we  think  that  it  is  in  conflict  with  public 
policy.  Counsel  for  defendants  have  presented  ns 
neither  authorities  nor  arguments  in  support  of  their 
position.  But  if  the  acknowledgment  be  not  good,  the 
defect  is  cured  by  Code,  section  1967. 

IV.  But  counsel  insist  that  the  sale  and  convey- 
ance of  the  land  were  void  for  the  reason  that  they  were 
8.  stattttm  :  made  before  the  title  to  the  lands  were 
auty :  reluct-  perfected  in  the  state,  and  were  therefore 
to  oonsidor.  prohibited  by  a  statute  of  the  state.  But 
defects  or  invalidity  in  th^e  sale  and  conveyance  of  the 
land,  arising  upon  the  ground  on  which  defendants' 
objections  are  bas&d,  are  cured,  and  the  sale  of  the  land 
is  made  binding  and  effectual,  by  chapter  104,  Private 
Acts,  Fourteenth  General  Assembly.  Counsel  for 
defendants  express  doubts  as  to  the  constitutionality  of 
this  statute,  but  do  not  assail  it  on  that  ground  by  argu- 
ment and  authority.    We  will  not,  without  invitation 
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by  argament  upon  the  expression  of  mere  donbt,  enter 
upon  inquiry  as  to  the  constitutionality  of  a  statute. 
The  gravest  and  most  delicate  duty  a  court  can  be  called 
on  to  discharge  is  to  inquire  as  to  the  validity  of  an  act 
of  the  general  assembly.  A  statute  will  not  be  declared 
?oid  for  unconstitutionality,  unless  in  a  clear  case,  after 
the  fullest  opportunity  for  consideration  of  the  questions 
involved.  We  cannot,  upon  the  expression  of  doubt  or 
uncertainty  by  counsel,  without  the  aid  of  argument, 
enter  into  an  inquiry  as  to  the  constitutionality  of  a 
statute. 

Y.    But  counsel  say  that  it  does  not  appear  that  the 
deed  made  by  the  county,  under  which  plaintiff  claims, 

is   the   deed  referred  to,  and  the  defects 
deed :  cura  *  therein  curcd  by  the  statute  last  cited.     The 
i^tityof      statute  cures  defects  in  a  deed  of  the  very 
kind  complained  of  by  counsel,  executed  by 
the  county  to  Stockdale  for  swamp  lands.    The .  char- 
acter of  the  deed,  the  parties,  and  property  conveyed, 
are  the  same  in  the  deed  in  this  case  and  the  deed 
validated  by  the  act  in  question.     Surely  this  raises  the 
presumption  that  the  deed  contemplated  in  the  act  and 
the  one  involved  in  this  case  are  the  same.     It  makes 
out  at  least  a  primorfacie  showing  to  that  effect,  which 
is  not  attempted  to  be  overcome  in  any  manner.   It  must 
be  regarded  as  sufficient  until  overcome  by   sufficient 
proof. 

y I.     A  deed  in  plaintiff' s  chain  of  title  was  executed 
by  a  commissioner  to  convey  lands  in  pursuance  of  a 

5  .  ^u^^  jjy  decree  of  the  district  court  of  the  county. 

Sf'SSJirt*^''*'  I*  is  urged  that  it  does  not  appear  that  the 

tSrtSiotioiiai  court  had  authority  to  render  the  decree, 

facS  e^^"**  and  other  matters  upon  which  the  sufficiency 

denoe.  ^|  ^j^^  Ae^d,  dopeuds  were  not  shown.     But 

facts  supporting  the  validity  of  the  decree,   and  other 

matters  aJFecting  the  sufficiency  of  the  conveyance,  are 

cited  in  the  deed,  and  are  thus  established  prima-facie^ 

under  the  rule  of  Beal  v.  Blair,  33  Iowa,  318.     In  that 

case  the  deed  was  made  by  a  trustee,  and  it  was  held 

that  the  recitals  in  the  deed  are  sufficient  prima  fade 
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evidence  of  the  facts  recited,  so  far  as  material  to  the 
execution  of  the  trust  by  the  trustee  ;  that  is,  the  recitals 
would  be  evidence  that  the  proper  notice  of  sale  had  been 
given,  and  all  matters  pertaining  to  the  execution  of  the 
trust.     So  in  the  case  at  bar.    The  court  was  a  court  of 
original  general  jurisdiction.     It  is  to  be  presumed  that 
it  had  jurisdiction  of  the  subject-matter,  and  the  recital 
of  the  deed  surely  ought  to  be  sufficient  to  show  that  it 
had  jurisdiction  of  the  proper   parties.    The   case    of 
Costello  V.  BurkCj  63  Iowa,  361,  is  different  in  facts  and 
principle.    In  that  case  the  deed  was  made  by  persons 
who,  it  is  recited,  are  heirs  of  John  Bennigton,  deceased. 
This  recital  is  not  evidence  that  John  Bennigton  is  dead, 
nor  that  the  grantors  are  his  heirs.    This  is  altogether 
different  from  recitals  of  decrees  and  orders  of  a  court 
of  general  jurisdiction.    They  are  presumed  to  be  valid 
everywhere,  and  between  all  i)er8ons,  until  the  contrary 
is  shoiwn.     Where  a  pleading  is  based  upon  a  judgment 
in  the  same  court  it  is  not  necessary,  in  the  first  instance, 
to  exhibit  and  prove  the  judgment.    A  mere  recital  that 
there  is  such  a  judgment  is  sufficient,  and,  if  not  denied, 
no  proof  thereof  is  necessary.     We  think  this  is  the 
general  practice.    Now,  when  this  deed  of  the  commis- 
sioner was  introduced  in  evidence,  it  contained  recitals 
of  records  in  the  same  court,  which  made  the  deed  com- 
petent evidence.    We  think  there  was  no  more  need  of 
making  formal  proof  of  the  records  therein  referred  to 
than  in  case  of  the  recital  in  pleadings. 

No  other  questions  in  the  case  demand  consideration. 
The  decree  of  the  district  court  is  reversed,  and  the  cause 
will  be  remanded  for  a  decree  enforcing  plaintiff's  right 
to  redeem. 

Kbversed. 

Robinson,  J.,  having  been  of  counsel  in  the  case^ 
took  no  part  in  its  determination. 
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Baube  v.  The  Council  Bluffs  Insubanob  Company.        -tTIS 

91    QSBO 

1.    Fire  InBnranee :    action  on  contract  to  issue  poucnr :  condi-  9^  3^ 

TIONS.    Whore  there  is  a  contract  for  the  issuing  of  a  policy  of  70  eobt 

insurance,  it  must  be  presumed,  in  the  absence  of  a  contrary  show-  ^^^^  ^ 

ing,  that  the  policy  contracted  for  is  such  a  one  as  the  company 
usually  issues  in  such  cases  ;  and  where  there  is  a  loss  before  the 
policy  is  issued,  no  recovery  can  be  had  without  complying  with 
the  conditions  of  such  a  policy  as  should  have  been  issued  under 
the  contract.    ( See  cases  cited  in  opinion.) 

2,     :     WAIVES   BT    AGENTS   OF   CONDITIONS    OF   POUCY.     In  the 

absence  of  evidence  to  that  effect,  it  cannot  be  presumed  that  the 
soliciting  agent  of  an  insurance  company  or  an  adjuster  of  losses 
has  the  right  or  authority  to  bind  the  company  by  a  waiver  of  the 
conditions  of  the  policy  requiring  immediate  notice  of  loss,  with  a 
statement  of  the  particulars. 

8.     :  ACTION  ON  CONTRACT  FOB  FOUOT :  EVIDENCE.    In  an  action 

-  for  loss  by  fire  under  a  contract  for  a  policy,  after  the  agent  who 
solicited  the  risk  had  testified  in  his  examination  in  chief  for 
plaintiff  that  he  had  blank  policies  furnished  him  by  the  company, 
it  was  proper  to  permit  him  to  testify  on  cross-examination  that 
the  form  of  the  policies  furnished  him  was  the  same  as  the  one 
attached  as  an  exhibit  to  defendant's  answer,  and  then  to  admit 
the  exhibit  in  evidence. 

Appeal  from  Delaware  District  Court. — Hon.  John  J. 

Net,  Judge. 

Filed,  Januaby  22,  1889. 

Action  upon  a  contract  to  execute  and  issue  a 
policy  of  insurance.  Upon  a  trial  to  a  jury  the  court, 
at  the  close  of  the  plaintiff's  evidence,  directed  a  verdict 
for  defendant.     Plaintiff  appeals. 

J.  If.  TVewin  and  Yoran  <6  Arnold^  for  appellant. 

B.  W.  Barger^  for  appellee. 

Beck,  J. — I.    The  petition  declares  upon  a  contract 
Tvhereby  defendant  was  bound  to  issue  and  deliver  to 
.    Vol.  76—89 
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ft.  FxBB  insar- 


plaintiff  a  policy  of  insurance.  PlaintiflF 
SSwiiS^r  executed  and  delivered  to  defendant  a 
cy?*SSfi-""  promissory  notfe  for  the  premium  agreed  to 
tioM.  J3^  paid,  but  defendant  did  not  issue  the 

policy.      The  property  in  ten  ded  to    be   insured    was 
destroyed  by  fire,  and  plaintiff  in  this  action  seeks  to 
recover,  upon  the  agreement  to  issue  the  policy,  the  loss 
sustained  by  plaintiff  by  the  destruction  of  the  property, 
to  the  extent  of  the  sum  to  be  insured  by  defendant 
xipon  the  property,  as  fixed  by  the  agreement  to  issue 
the  policy.    In  amendments  to  the  petition  it  is  alleged 
that  defendant,    by  refusing  to  deliver  the  policy  of 
insurance  and  by  denying  the  existence  of  the  contract 
of  insurance,  prevented  plaintiff  from  making  proof  of 
loss  within  the  time  prescribed  in  the  policy  of  insur- 
ance usually  issued  by  defendant,  and  the  defendant 
thereby  did  waive  proof  and  notice  of  loss.     The  answer 
alleges  that,  by  the  terms  of  the  policy  of  insurance 
usually  issued  by  defendant,  the  assured  is  bound,  upon 
the  happening  of  a  loss,  to  at  once  give  the  defendant 
notice  thereof,  with  a  particular  account  of  the  loss  in 
writing,  showing  the  origin  of  the  fire,  the  occupancy  of 
the  building,   the  value  of  the  insured  property,  the 
interest  of  the  assured  therein,  and  other  matters.    It  is 
further  alleged  that  the  notice  and  account  required  by 
this  condition  of  the  policy  were  not  given  at  any  time. 
The  plaintiff  introduced  evidence  tending  to  establish 
the  allegations  of  his  i)etition.    He  failed  to  introduce 
any  evidence  tending  to  show  that  immediate  notice  of 
the  loss  was  given  to  the  defendant.    The  district  court 
directed  the  jury  that,  for  the  reason  that  no  such  notice 
was  given,  they  should  return  a  verdict  for  defendant^ 
which  was  done. 

II.  In  our  opinion,  the  district  court  rightly 
directed  a  verdict  for  defendant.  While  the  action  is 
not  upon  the  policy  of  insurance,  it  cannot  be  doubted 
that  defendant's  liability  must  be  determined  by  the 
terms  and  conditions  of  the  policy,  which  also  must 
(determine  the  plaintiff 's  measure  of  damages  in  case  he 
recovers.    The  action  is  on  an  agreement  to  issue  a 
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policy.  Now,  it  is  plain  that  plaintiff's  damages  are 
just  what  he  would  have  recovered  if  the  policy  had 
been  issued  and  the  suit  brought  thereon.  It  is  also 
plain  that  defendant  undertook  to  issue  a  policy  in  the 
usual  form  of  its  policies  covering  like  risks.  The  law 
will  presume  that  the  minds  of  the  contracting  parties 
met  upon  a  contract  containing  the  terms  and  conditions 
of  the  policy  usually  issued  by  defendant  covering  like 
risks.  The  contract  sued  on  contained  no  conditions. 
But  it  was  not  a  contract  of  insurance,  but  a  contract  to 
issue  a  policy  which  would  be  a  contract  of  insurance. 
But  what  kind  of  ^a  policy  was  to  be  issued  ?  Plainly 
just  such  a  policy  as  defendant  usually  issued  in  such 
cases.  Smith  v.  Ins.  Co.,  64  Iowa,  716;  Bubbard  v. 
Ins.  Co.^  33  Iowa,  325.  Defendant's  policy  issued  in 
cases  of  this  kind  required  immediate  notice  of  the  loss 
to  be  given,  and  a  statement  of  its  particulars,  as  above 
stated.  No  attempt  was  made  to  give  this  notice  and 
the  statementl  Under  the  terms  of  the  policy  the  non- 
compliance with  this  condition  defeats  recovery  on  the 
policy.  See  2  Wood,  Ins.,  sees.  437-439 ;  Brink  v.  Ins. 
Co.,  70  N.  Y.  693. 

III.     But  counsel  for  plaintiff  insist  that  the  district 
court  erred  in  failing  to  submit  to  the  jury  the  question 

^ .  iraiver    whether  defendant  had  waived  the  failure 

""  Sn'SSmso'f  *^  comply  with  the  terms  of  the  policy  as  to 
policy.  the  notice  and  statement  of  the  particulars 

of  the  loss.  We  think  the  evidence  wholly  fails  to  show 
the  waiver  relied  upon.  A  waiver  can  only  be  made  by 
one  having  sufficient  authority  to  make  it,  and  such 
authority  must  be  shown.  The  acts  claimed  to  be  a 
waiver  were  done  either  by  the  agent  who  took  the 
application  for  the  insurance,  and  made  the  contract 
sued  on,  or  by  an  adjuster.  But  it  is  not  shown,  nor 
attempted  to  be,  that  either  of  these  persons  was 
authorized  to  make  the  waiver.  The  duties  with  which 
it  is  shown,  or  will  be  inferred,  they  were  clothed,  do 
not  pertain  to  waivers  of  this  character.  Indeed,  there 
is  no  evidence  tending  to  establish  the  authority  of 
these  persons  to  make  the  waiver.    Hollis  %.  Ins.   Co., 
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66  Iowa,  454.      The  district  court,  therefore,   rightly- 
withheld  the  question  of  waiver  from  the  jury. 

ly.    The  soliciting  agent  who  took  plaintiff 's  appli- 
cation for  the  insurance  stated,  in  his  examination  in 

8. J  ^^^^    chief  for  plaintiff,  that  he  had  blank  policies 

for  SSSo??^  furnished  him  by  the  defendant.  On  the 
evince.  cross-examination  he  was  permitted  to 
testify  against  plaintiff's  objection  that  a  blank 
policy,  made  an  exhibit  to  the  answer,  is  of  the  form 
of  these  blanks.  The  exhibit  was  then  admitted  in 
evidence.  We  think  these  rulings  are  not  erroneous. 
The  witness  had  testified  to  the  fact  that  he  had  blanks. 
It  was.  proper  to  disclose  by  the  cross-examination  the 
character  of  these  blanks,  and,  when  it  was  shown  they 
were  in  the  same  form  as  the  exhibit,  that  instrument 
was  in  that  way  identified,  and  could  properly  be 
admitted  in  evidence. 

The  foregoing  discussion  disposes  of  all  questions  in 
the  case.    The  judgment  of  the  district  court  is 

Affibmsd. 


Wert  v.  Potts  et  al. 

Tort:    COMMON    FUBPOBB    OF    SEVERAL:     XTIVLAWFUL    ACT    OF    ONE: 

LIABILITY.  Where  several  parties  are  lawf uUy  engaged  in  a  com- 
mon purpose  ( making  an  arrest  in  this  case )  and  one  of  tiiem,  in 
furtherance  of  the  common  purpose,  but  witiiout  the  concurrence 
of  the  others,  commits  a  tort,  the  others  are  not  liable  therefor. 

Appeal   from '  Polk   District   Court— Tlo^.    Marcus 

Kavanagh,  Judge. 

Filed,  January  23,  1889, 

Action  to  recover  for  injuries  resulting  from  a 
wound  by  a  pistol  ball  inflicted  by  defendants  while 
attempting  to  arrest  another.  There  was  a  judgment 
upon  a  verdict  for  plaintiff.    Defendants  appeal. 
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Spurrier  A*  Blackman^  for  appellants. 

No  appearance  for  appellee. 

Beck,   J. — I.     The  defendants,   in  addition  to  a 
general  denial  of  the  petition,  pleaded  the  following 
among  other  special  defenses:     ''(4)  In  relation  to  the 
matters  and  times  referred  to  in  plaintiff's  petition,  the 
defendants  say  and  ave  r  the  truth  to  be  that  they  were 
legally  attempting  to  arrest  one  John  Harty  for  criminal 
offense,  upon  a  warrant  for  the  arrest  of  said  Harty, 
issued  by  one  Miller,  and  delivered  to  defendant  G.  W. 
Potts,  an  acting  constable  of  Saylor   township,   Polk 
county,  Iowa, — said  Miller  being  then  an  acting  justice 
of  the  peace  of  said  township,  and  defendant  Hamilton 
being  then  and  there  assisting  said  Potts  in  making  such 
arrest  under  the  command  and  directions  of  said  Potts 
as  constable ;  that  the  said  Harty  resisted  such  arrest, 
and  assaulted  defendants  with  a  base-ball  bat,  while 
one  Thomas  McCall  assisted  in  said  resistance  by  shoot- 
ing at  said  defendant  Hamilton  with  a  revolver ;  that 
defendants,  Potts  and  Hamilton,  used  only  such  force 
as  was  necessary  to  protect  themselves  from  great  bodily 
injury  at  the  hands  of  Harty  and  his  confederate ;  that 
they  did  not  fire  revolvers  recklessly  or  carelessly  ;  and 
that  any  injury  received  by  plaintiff  at  the  hands  of  the 
defendants,  if  he  received  any,  was  through  his  own 
fault  and  carelessness."     There  was  evidence  tending 
to  support  the  allegations  of  the  petition  and  of  the 
answer. 

The  district  court  gave  the  following,  among  other, 
instructions  to  the  jury :  ^'  It  is  not  claimed  in  this 
action  that  the  plaintiff,  Edward  Wert,  was  in  any  way 
connected  or  concerned  in  the  attempted  arrest  of  John 
Harty  by  the  defendants,  and  the  wound  inflicted  upon 
him  by  defendants,  if  it  was  so  inflicted,  was  the  result 
of  accident.  So  the  liability  of  defendants  depends 
solely  upon  whether  the  defendants  acted  rightfully,  in 
attempting  to  make  the  arrest  of  said  Harty,  and 
whether  or  not  the  force  used  by  them  in  making  said 
arrest  was  an  unlawful  force,  and  whether  said  wound 
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was  inflicted  by  either  of  the  defendants.  When  two 
or  [more  act  together  in  the  furtherance  of  a  common 
purpose,  each  is  liable  for  the  acts  of  the  other,  done  in 
the  furtherance  of  a  common  purpose.  It  appears  that 
defendants  were  acting  in  the  common  purpose  of  arrest- 
ing John  Harty,  and  are  equally  liable,  or  not  liable,  in 
this  action." 

II.  These  instructions  are  clearly  erroneous.  Where 
two  or  more  are  acting  lawfully  together,  in  the  further- 
ance of  a  common  lawful  purpose,  one  is  not  liable  for 
the  unlawful  act  of  another,  done  in  furtherance  of  the 
common  purpose,  without  his  concurrence.  The  rule 
would  probably  be  different,  if  the  common  purpose  be 
unlawful.  The  facts  presented  by  the  pleadings  and 
evidence  illustrate  the  rule,  and  support  its  application 
to  this  case.  The  purpose  of  defendants  in  the 
arrest  of  the  offender  was  lawful.  Now,  if  one  or  the 
other  of  the  defendants,  without  cause  or  justification, 
did  discharge  a  pistol  at  the  accused,  without  the 
concurrence  of  the  other,  with  the  purpose  of  aiding  in 
the  arrest,  the  other  defendant  would  not  be  liable  for 
such  unlawful  act.  Surely,  no  one  is  ready  to  claim 
that  oflBicers  and  others,  acting  in  concert  in  making  a 
lawful  arrest,  are  liable  for  the  unlawful  act  of  one  of 
their  number,  done  without  their  concurrence.  Did  the 
rule  of  the  instruction  prevail,  all  engaged  in  preserving 
the  i)eace,  and  enforcing  the  law  by  arrest,  would  be 
subject  to  liability  for  the  unlawful  act  of  one  over  whom 
they  had  no  control,  and  in  whose  unlawful  purposes 
they  in  no  manner  shared.  The  thought  of  the  instruc* 
tion  that  the  common  purpose  of  arrest  made  each 
defendant  liable  for  the  unlawful  acts  of  the  other  is 
apparently  wrong,  and  doubtless  was  extremely  prejudi- 
cisd  to  defendants. 

As  there  is  no  appearace  for  p  laintiff,  we  consider 
no  other  questions  raised  by  defendants.  We  refrain, 
as  far  as  it  is  possible,  from  deciding  questions  not 
argued,  especially  in  cases  where  there  is  not  an  appear- 
ance for  both  sides.  The  judgment  of  the  district 
court  is  Reversed. 
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The   Chicago,    Rock    Island   &   Pacific   Railway 
'  Company  v.  T^ib  Wisconsin,  Iowa  &  Nebraska 

Railway  Company, 

1.  Negligence:  loss  op  deposit  by  insolvency  of  joint  agent: 
WHO  BEARS  LOSS.  Defendant  had  agreed  with  plaintiff  upon  the 
terms  of  a  contract  for  right  of  way  over  plaintiff's  track,  and  a 
deed  was  to  be  made  accordingly,  for  which  defendant  was  to  pay 
one  thousand  dollars.  By  the  agreement  defendant  was  to  deposit 
the  one  thousand  dollare  with  one  H.,  which  it  did,  and  plaintiff 
received  defendant's  order  on  H.,  accepted  by  H.,  for  the  money, 
to  be  paid  on  delivering  the  deed  to  H.  The  contract  contemplated 
that  the  transaction  should  be  completed  with  reasonable  dispatch, 
and  defendant  was  already  in  possession  of  the  right  of  way ;  but 
plaintiff,  without  good  excuse,  delayed  the  execution  of  the  deed  for 
nearly  two  years,  when  H.  had  become  insolvent,  though  he  was 
solvent  for  fifteen  months  after  the  deposit  was  made  with  him. 
Held,  in  an  action  against  defendant  for  the  specific  performance  of 
the  contract,  that,  since  the  deposit  had  been  lost  through  plain- 
tiff 's  laches,  it  could  not  recover  the  money  of  defendant,  but, 
upon  defendant's  cross-bill,  plaintiff  should  be  required  to  execute 
and  deliver  the  deed  for  right  of  way. 

8.  The  Same :  evidence  of  taking  back  deposit.  In  snch  case 
H.  was  allowed  to  tf«tif y  on  plaintiff  'a  behalf  that  a  certain  com- 
pany of  another  name  owned  the  defendant's  road,  that  he  entered 
the  one  thousand  dollars  to  the  credit  of  that  other  company,  and 
paid  it  out  for  defendant,  and  rendered  accounts  to  the  other  com- 
pany. Held  that  this  was  incompetent  for  the  purpose  of  showing 
that  defendant  liad  received  back  the  deposit  of  one  thousand 
dollars,  and  thus  prevented  H.  from  making  payment  of  the 
money  to  plaintiff. 

Appeal  from  Polk  District  Ctot^r^.— Hon.  Marcus 

Kavanagh,  Jndge. 

Filed,  January  23,  1889. 

This  is  an  action  in  equity,  by  which  the  plaintiff 
seeks  the  specific  performance  of  a  contract  for  the  right 
of  way  for  a  railroad  over  certain  real  estate.  An  answer 
was  filed,  and  a  hearing  was  had  npon  the  merits,  which 
resnlted  in  a  decree  for  the  plaintiff .    Defendant  api^eals. 
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Hvhbard  &  Daw  ley^  for  appellants. 

Thos.  S.    Wright  and  Cummins   &    Wright^  for 

appellee. 

RoTHBooK,  J. — I.    This  controversy  originated  over 

the  right  of  the  defendant  to  construct  its  railroad  over 

1.  ^BGLioBKo. :  certain  right  of  way,  railroad-  tracks  and 

bTto/owK?)  lands  of  the  plaintiff.     Defendant  entered 

Bgent^:^who    Qpon    the   premises,   and    commenced  the 

bears  loss,      ^^^.j^  ^f  construction,  without  having  first 

arranged  with  the  plaintiff  for  the  right  to  occupy  the 
land  with  its  road.    The  plaintiff  demanded  that  an 
adjustment  be  made,  and  the  right  of  way  paid  for. 
Correspondence  was  had   between  the  agents  of   the 
respective  companies,  and  an  arrangement  was  made, 
which  was  reduced  to  writing.    The  plaintiff  was  unwill- 
ing to  permit  the  defendant  to  proceed  with  the  con- 
struction of  its  road  over  the  premises  without  some- 
further  assurance  than  the  promise  of  the  defendant 
that  the  amount  agreed  upon  would   be  paid  to  the 
plaintiff  upon  the  delivery  of  a  deed  for  the  right  of 
way.    The  amount  to  be  paid  was  one  thousand  dollars. 
A  contract  in  writing  was  prepared,  which  fully  set 
forth  the  agreement  and  understanding  of  the  parties. 
By  agreement  of  the  parties  the  sum  of  one  thousand 
dollars  was  dei>osited  by  the  defendant  with  one  B.  L. 
Harding,  to  be  paid  to  the  plaintiff  upon  the  ezeeation 
and  delivery  of  a  proper  deed  conveying  the  right  of 
way  by  plaintiff  to  the  defendant.    On  the  twentieth  day 
of  December,  1883,  the  representative  of  the  plaintiff 
prepared  the  following  writing :     "  B.  L.  Harding  :  On 
delivery  of  deeds  from  C,  R.  I.  &  P.  Ry.  Co.  for  the 
property  mentioned  in  the  annexed  memorandum,  yon 
will  pay  to  said  company  the  sum  of  one  thousand 
dollars."    This  order  was  signed  by  the  superintendent 
of  the  defendant,   and  accepted  by  B.  L.  Harding  in 
these  words:      *'I  hereby  accept  the  above  order.    B. 
L.    Harding."      Within  a  few  days   thereafter,  the 
defendant  deposited  one  thousand  dollars  with  Harding 
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with  directions  to  pay  it  to  the  plain tiflE  upon  the  delivery 
to  him  of  the  deed  properly  executed.  The  contract  for 
the  deed  was  executed  by  the  proper  officers  of  the 
defendant  at  Marshalltown,  at  about  the  same  date.  It 
was  returned  to  the  plaintiff '  s  attorney  at  Des  Moines, 
prior  to  the  twenty-fourth  day  of  December,  1883.  In 
some  of  the  correspondence  between  the  parties  it 
appears  that  duplicatie  contracts  were  executed.  It  is, 
however,  immaterial  whether  there  was  but  a  single 
paper  or  duplicates.  The  contract  was  forwarded  to 
Chicago  for  execution  by  the  proper  officers  of  the 
plaintiff.  It  does  not  appear  that  duplicates  were  sent 
to  Chicago.  On  the  contrary,  we  think  but  one  paper 
was  sent.  It  was  never  returned.  The  reason  given  by 
the  plaintiff  for  not  signing  and  returning  it  was  that  by 
accident  it  became  defaced  and  blotted  with  ink.  Some 
months  thereafter,  probably  in  March,  1884,  the  plaintiff 
prepared,  executed  and  sent  to  the  defendant's  superin- 
tendent what  purported  to  be  two  copies  of  its  original 
contract,  with  a  request  that  defendant  execute  the 
same,  and  keep  one  and  return  the  other.  This  was  not 
done  by  defendant  until  May  8,  1885.  On  that  day  the 
copies  of  the  contract  were  returned  to  the  plaintiff, 
properly  executed.  On  the'  twentieth  day  of  October, 
1885,  the  plaintiff  addressed  the  defendant  a  letter, 
stating  that  the  deed  for  the  right  of  way  was  executed, 
and  inquiring  to  whom  it  should  be  presented  for  the 
payment  of  the  one  thousand  dollars  agreed  upon.  The 
superintendent  of  the  defendant  replied  by  advising  the 
plaintiff  that  upon  presentation  of  the  deed  to  B.  Ii. 
Harding  it  would  be  entitled  to  receive  the  money  from 
him.  Thereupon  the  deed  was  tendered  to  the  defendant, 
and  the  payment  of  the  one  thousand  dollars  demanded, 
and  payment  was  refused,  and  this  suit  was  commenced. 
It  should  be  stated  that  the  accepted  order  for  the 
payment  of  the  one  thousand  dollars  was  delivered  to 
the  plaintiff  at  the  time  it  was  accepted ;  and  it  is  agreed 
by  the  parties  that  on  the  twentieth  day  of  December, 
1883,  B.  L.  Harding,  the  acceptor,  was  solvent,  and 
there  is  no  evidence  that  he  became  insolvent  until  about 
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March,  1885.  It  appears  that  since  that  time,  and  now, 
an  action  against  him  on  the  order  would  accomplish 
nothing  in  the  way  of  collecting  the  money  of  him.  The 
order  recites  that  a  memorandum  of  the  contract  between 
the  parties  was  affixed  thereto.  There  is  some  conflict 
in  the  evidence  whether  this  recital  is  true.  It  appears 
to  us  that  the  preponderance  of  the  evidence  is  to  the 
effect  that  such  a  writing  was  attached  to  the  order. 
It  is  evident  that  this  was  done  for  the  purpose  of 
enabling  Harding  to  determine  whether  the  deed  when 
presented  was  in  accord  with  the  contract.  The  contract 
contained  quite  a  complicated  description  of  the  right 
of  way  to  be  conveyed,  and  it  contained  undertakings 
upon  the  part  of  the  defendant  as  to  putting  in  and 
maintaining  crossings  over  the  track,  and  making  the 
changes  of  grade  rendered  necessary  by  the  construction 
of  its  road.  There  is  nothing  in  the  evidence  from  which 
it  appears  that  the  making  of  the  conveyance  was  to  be 
delayed  to  any  definite  time.  The  defendant  had  no 
interest  to  be  subserved  by  the  delay.  It  actually  paid 
the  money  consideration  for  the  right  of  way,  and  it  had 
no  right  to  recall  it.  It  was  in  the  hands  of  Harding, 
awaiting  the  presentation  of  the  deed,  and  the  plaintiff 
was  alone  entitled  to  it.  It  is  claimed  by  appellee  that 
it  was  not  contemplated  that  the  deed  should  be  deliv- 
ered to  Harding  until  the  other  collateral  undertakings 
of  the  defendant  should  be  performed.  But  some  of 
them  could  not  be  performed.  For  example,  the  main- 
tenance of  crossings  was  a  continuous  obligation,  and 
the  plaintiff  had  full  protection  against  any  failure  of 
the  defendant  to  perform  these  collateral  undertakings 
by  proper  recitals  and  reservations  in  the  deed  ;  and 
these  recitals  are  in  the  deed  which  was  finally  made 
and  tendered  to  the  defendant.  Indeed,  it  appears  to 
us  that  there  was  no  reason  for  delay  in  making  the 
deed. 

There  are  charges  and  counter-charges  of  negligence 
made  by  the  parties..  The  plaintiff  claims  that  the 
defendant  was  a  trespasser  upon  the  land  ;  that  it  entered 
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thereon  without  leave  or  license ;  and  that  it  was  negli- 
gent in  the  matter  of  making  the  adjustment,  which  was 
finally  made  about  October  20,  1883.  In  the  view  we 
take  of  the  case,  all  of  the  negotiations  between  the 
parties  were  merged  in  the  settlement  of  their  rights, 
which  was  made  by  the  execution  of  the  contract,  and 
the  deposit  of  the  money,  by  the  defendant.  At  that 
time  the  legal  rights  of  the  parties  were  fixed.  The  con- 
tract was  signed  by  the  defendant,  and  there  was  no 
obstacle  in  the  way  of  its  enforcement  by  the  plaintiff. 
The  marring  and  blotting  of  the  contract  did  not  destroy 
it,  nor  release  the  defendant  from  its  obligations.  When 
the  second  contract,  or  rather^  what  now  appears  to  be 
a  copy  of  the  first,  was  written  and  executed  by  the 
plaintiff  and  sent  to  the  defendant  for  execution,  it  is 
true  the  defendant  delayed  and  neglected  the  return  of 
it  for  a  long  time.  But  this  is  accounted  for  by  the 
fact  that  defendant  had  no  copy  of  the  original,  and 
desired  to  have  the  original  that  it  might  determine 
whether  the  copy  was  correct.  Whether  this  excuse  is 
sufficient  is  not  material,  because  the  plaintiff  did  not 
require  another  contract  in  order  to  protect  itself,  and 
the  action  is  not  based  upon  the  second  contract  or  copy 
of  the  first.  It  is  founded  upon  the  contract  executed 
in  December,  1883,  which  is  the  original  instrument. 

The  defendant  relies  upon  two  defenses  to  the  action : 
JFirst.  It  is  claimed  that  the  execution  of  the  order, 
the  acceptance  by  Harding,  and  the  deposit  of  the 
money,  with  the  delivery  of  the  order  to  the  plaintiff, 
was  an  absolute  payment  for  the  right  of  way  ;  and 
secondj  that  by  reason  of  the  negligence  of  the  plaintiff 
in  unreasonably  delaying  the  execution  and  presenta- 
tion of  the  deed  to  Harding,  the  loss  of  the  money 
should  be  borne  by  the  plaintiff.  In  view  of  our  decision 
upon  the  second  point  it  is  unnecessary  to  determine  the 
first.  If  Harding  had  failed  after  the  deposit  of  the 
money  with  him  and  within  the  reasonable  time  allowed 
the  plaintiff  for  executing  and  presenting  the  deed,  it 
would  seem  inequitable  to  hold  that  payment  was 
actually  made  when  the  money  was  deposited.     But  the 
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defendant  was  entitled  to  the  exercise  of  reasonable 
diligence  on  the  part  of  the  plaintiff,   and  the  evidence 
shows  that  if  the  deed  had  been  made  and  presented  at 
any  time  prior  to  March,  1885,  the  money  wonld  have 
been  paid  by  Harding.     There  is  no  showing  that  he 
became  insolvent  before  that  time.    As  we  have  said, 
the  plaintiff  was  alone  authorized  to  present  the  deed 
and  order,  and  draw  the  money.     It  ought  not  to  have 
subjected  the  money  to  the  peril  of  delay.     No  tender 
of  a  deed  was  made  for  nearly  two  years  after  it  might 
reasonably  have  been  done.     If  the   order  accepted  by 
Harding  had  been  a  negotiable  bill  of  exchange,  it  would 
have  been  incumbent  on  the  plaintiff  to  present  it  for 
payment  and  protest  it.     The  fact  that  it  was  not  nego- 
tiable does  not  excuse  the  plaintiff  for  unreasonable 
delay  in  presenting  it.     It  had  no  right  to  make  a  new 
contract,  extendiiig  the  time  of  payment,   or,   what,  is 
very  nearly  or  quite  equivalent  thereto,  if  it  was  guilty 
of  laches   in   performing  its   part  of  the  contract  by 
making  and  presenting  the  deed,  it  did  so  at  its  peril. 
It  had  no  right  to  delay  the  presentation  of  the  deed 
until  Harding  became  insolvent,  and  to  justify  its  delay 
upon  the  ground  that  Harding   was    the  defendant's 
agent,  and  the  custodian  of  defendant's  money.     As 
supporting  these  views,  see  Southwick  v.  Sax^  9  Wend. 
122 ;  Dayton  v.  TruU,  23  Wend.  345,  and  Phcmix  Ins. 
Co,  V.  AUeUj  11  Mich.  609.     It  is  important  to  keep  in 
mind  the  relation  which  Harding  bore  to  the  parties.     He 
was  not  the  agent  of  the  defendant,  nor  of  the  plaintiff 
alone.    He  was  selected  by  defendant  and  approved  by 
plaintiff,  as  the  custodian  of  the  money  until  the  con- 
tract could  be  fully  executed.     He  held  the  money  for 
the  security  of  the  plaintiff  as  to  part  of  the  considera- 
tion and  for  the  security  of  the  defendant,  not  for  the 
acquiring  of  the  right  of  way,  but  merely  for  the  deed, 
which  was  but  the  evidence  of  ti  tie  to  the  right  of  way. 
If  this  be  true,  why  should  def 'endant  be  liable  for  the 
failure  of  their  joint  agent?     The  money  was  beyond  its 
control,  and  was  within  the  control  of  the  plaintiff,  and 
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there  is  no  showing  that  the  defendant  prevented  the 
complete  execution  of  the  contract  by  its  laches. 

11.  Another  feature  of  the  case  demands  considera- 
tion. B.  L.  Harding  was  examined  as  a  witness  in 
2.  TUB  same :      behalf  of  the  plaintiff.    He  was  permitted  to 

uwS^Mk     testify  over  defendant's  objection  that  R. 

deposit.  rp^  Wllson  &  Co.  Were  the  Iowa  Improve- 
ment Company,  and  that  they  owned  the  Wisconsin, 
Iowa  &  Nebraska  Railway;  that  he  entered  the  one 
thousand  dollars  to  the  credit  of  R.  T.  Wilson  &  Co., 
paid  it  out  for  the  defendant,  and  rendered  accounts  to 
R.  T.  Wilson  &  Co.  This  evidence  was  incompetent 
and  should  not  have  been  considered  by  the  court.  If 
it  was  considered  for  any  purpose  it  was  to  prove  that 
the  defendant  took  back  the  money  from  Harding,  and 
thus  prevented  him  from  making  payment  to  plaintiff. 
Evidence  of  dealings  with  R.  T.  Wilson  &  Co.  had  no 
tendency  to  prove  that  fact.  This  transaction  was  not 
with  R.  T.  Wilson  &  Co.  The  contract  was  with  a 
corporation  known  as  the  Wisconsin,  Iowa  &  Nebraska 
Railway  Company.  Evidence  that  this  money  was 
paid  to  another  does  not  support  the  claim  made  by  the 
witness  that  it  is  was  paid  to  the  defendant.  The  decree 
of  the  district  court  will  be  reversed ;  and  as  the  defend: 
ant  by  a  cross-bill  demands  that  the  plaintiff  be  required 
to  maiiie  to  it  a  conveyance  of  the  right  of  way,  it  will 
be  so  decreed,  and  a  decree  may  be  entered  in  this  couit 
or- in  the  district  courts  at  defendant's  option. 

Bevebssd. 
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Perry  &  Townsend  y.  Mills  et  al. 

Former  Adjudication :  itehb  dub  but  nof  includbd  m  formbb 
AdiON :  TBUSTBB  AND  BBNEFioiABY.  An  action  for  rents  or  royal- 
*  ties  of  coal  lands  accruing  in  1884,  is  a  bar  to  a  subsequent  action 
between  the  same  parties  and  priries  for  rents  and  xoyaltieB  accm- 
ing  in  the  year  1888,  and  which  might  have  been  included  in  the 
first  action.  And  even  if  the  plain  tifb  in  the  second  action  did  not 
personally  appear  as  such  in  the  first  action,  but  it  was  rightfully 
brought  by  another  for  her  own  benefit  and  that  of  the  plaintiflb  in 
the  second  action,  such  plaintiffs  are  bound  thereby  the  same  as 
if  they  had  personally  been  parties  to  the  first  action. 
[Rbbd,  G.J.,  dissenting,] 

Appeal  from  Monroe   District    Court — Hon.   H.   O. 

Tbavsbse,  Judge. 

Filed,  January  28,  1889. 

Action  at  law  to  recover  a  certain  royalty  or  rent 
accruing  upon  a  lease  of  coal  lands,  which  was  assigned 
to  plaintiffs  by  one  of  the  lessors  in  payment  of  services 
rendered  by  them  as  attorneys  for  him.  The  case  was 
tried  without  a  jury,  and  judgment  had  for  defendant. 
Plaintiffis  appeal. 

T.  B.  Perry  and  J.  8,  Tbtonsend,  for  appellants. 

McNett  A  Tisdale^  for  appellees. 

Beok,  J,— I.  The  defendants  Mills  and  Frederick 
were  sureties,  guarantying  the  payment  of  certain 
royalty  or  rent  for  coal  lands  undertaken  to  be  paid 
by  the  principals  to  the  lessors,  Aaron  Hicks,  William 
Hicks  and  Martin  EUcks.  William  and  Aaron  Hicks 
assigned  their  interests  in  the  royalty  or  rent  to 
Douglass,  and  by  successive  transfers  it  was  acquired 
by  Lucy  M.  Steele.  The  undivided  one-half  of  this  was. 
transferred  to  plaintiffs  in  payment  of  services  rendered 
by  them  as  attorneys.  It  is  not  necessary  to  stato  the 
&cts  connected  with  these  transfers,  as  they  do  not 
determine  the  questions  involved  in  the  case.  This 
action  is  brought  by  plaintiffs  to  recover  from  the  sure- 
ties the  rent  or  royalty  due  to  plaintiffia  under  the 
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assignments  as  aforesaid,  for  the  months  of  October, 
November  and  December,  1883.  Douglass  and  Lucy  M. 
Steele  are  joined  as  defendants  in  this  case.  As  a 
defense  to  the  action,  defendants  pleaded  that  plaintiffs, 
uniting  in  an  action  with  Lucy  M.  Steele,  prosecuted  an 
action,  and  recovered  judgment  therein,  against  the 
sureties  and  their  principals,  for  the  royalty  or  rent  due 
in  the  months  of  January,  February,  March,  April  and 
part  of  May,  1884.  It  is  insisted  that  plaintiffs  cannot 
now  maintain  this  action  for  royalty  which  could  have 
been  recovered  in  the  prior  action  for  royalty  falling 
due  after  those  sued  for  in  this  action. 

II.  It  is  not  denied  that,  if  plaintiffs  have  prose- 
cuted an  action  in  which  they  could  have  joined  the 
cause  of  action  in  this  case,  they  are  now  barred  from 
prosecuting  this  action.  There  is  no  controversy  upon 
the  question  of  law  involved  on  this  x)oint.  But  counsel 
for  plaintiffs  insist  that  it  is  not  applicable  to  the  case, 
mainly  for  the  following  reason :  Lucy  M.  Steele  held 
the  right  to  collect  all  the  royalty,  for  the  reasons  that 
plaintiffs'  interest,  by  the  terms  of  assignment,  was 
subject  to  and  payable  after  a  sum,  to  secure  which  the 
royalties  had  been  assigned,  was  paid  to  her,  and  that 
plaintiffs '  rights  were  subordinate  to  hers,  and  she  had 
the  power  to  control  the  royalties  so  far  as  demanded 
to  effectuate  the  security  for  which  she  held  the  assign- 
ment. It  is  claimed  that  plaintiffs  are  not  responsible 
for  what  was  done  by  her.  But  in  my  opinion  the 
ready  reply  to  counsel's  position,  which  overthrows 
their  argument,  is  that,  conceding  that  her  power  and 
authority  is  just  what  counsel  claim,  she  was  the  trustee 
authorized  to  prosecute  the  action  for  her  own  benefit, 
and  the  benefit  of  plaintiffs.  Of  course,  these  rights  are 
precluded  by  the  acts  of  the  trustee  seeking,  as  she  was 
authorized  to  do,  to  enforce  her  rights,  and  the  rights  ' 
of  plaintiffs,  to  collect  the  royalty.  It  is  very  plain 
that  if  Lucy  M.  Steele  had  the  right  to  prosecute  the 
action  for  her  own  benefit,  and  t  he  benefit  of  plaintiffs, 
they  are  bound  by  her  acts  just  as  she  is  herself.  But 
plaintiffs  were  in  fact  parties  to  that  action.      They 
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united  with  Lucy  M.  Steele  in  seeking  to  recover  for 
royalties  falling  due  after  those  accrued  for  which  this 
suit  is  brought.  We  think  the  prosecution  of  the  prior 
action  to  recover  the  royalties  maturing  after  the  royal- 
ties sued  for  in  this  case  under  the  law  bars  this  action. 
We  think  nothing  more  need  be  said  in  the  case. 
The  defendants  and  Frederick  appealed.  But,  in  view 
of  the  affirmance  of  the  j  udgmeut,  the  questions  raised 
on  the  appeal  need  not  be  considered.  The  former  case 
was  brought  by  appeal  to  this  court.  See  68  Iowa,  406. 
A  reference  to  the  opinion  in  that  case  will  discover 
facts  not  stated  in  this  decision.     The  judgment  of  the 

district  court  is 

Affirmed. 
Reed,  C.  J.,  dissenting. 


The  State  v.  Aulman  et  oL 

1.  Intozicating  Liquors:  permit  to  brewer  under  oodb,  sbcl 

1626  :    REPEAL  BT   CHAP.   83,    LAWS   OF   1886 :    CONSTITUnONALITT. 

DefendAntB,  who  were  brewers,  obtained  a  permit  in  NoTember, 
1886,  to  manufacture  and  seU  intoxicating  liquors  for  mechanical, 
medicinal,  culinary  and  sacramental  purposes  only,  for  one  year 
from  the  date  thereof.  Held  that  their  right  to  sell  for  medicinal 
purposes  was  taken  away  on  the  eighth  day  of  April,  1886,  when 
chapter  88,  Laws  of  1886,  went  into  effect,  whereby  the  right  to  sell 
such  liquors  for  medicinal  purposes  was  vested  exclusively  in 
registered  pharmacists ; — the  effect  of  said  chapter  being  to  repeal 
by  implication  so  much  of  section  1626  of  the  Code  as  allowed 
others  than  registered  pharmacists  to  sell  such  liquors  for  medici- 
nal purposes.  And  hdd,  further,  that  such  construction  of  oaid 
chapter,  entitled  "^n  act  to  amend  chapter  76,**  etc.,  etc.,  "retotuig 
to  the  practice  of  pharmacy  y^  does  not  make  it  repugnant  to  sec- 
tion 29,  article  8,  of  the  constitution,  providing  that  "every  act 
shaU  embraoebut  one  subject,  and  matters  properly  connected 
therewith,  which  subject  shall  be  expressed  in  the  title,"  although 
section  1626  of  the  Ck>de  is  not  referred  to  in  the  title  of  the  act  as 
one  of  the  statutes  to  be  amended  thereby. 

2.  Instructions:  as  to  effect  of  particular  evidekgb.  Where 
the  jury  is  charged  to  consider  all  facts  proved  in  deciding  a  point 
in  issue,  it  is  not  error  to  refuse  to  instruct  as  to  the  bearing  upon 
that  point  of  certain  facts  which  the  evidence  tends  to  prove. 
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8.      :  EVIDENCB  TO  WABBAIST  :  GOOD  FAITH  IN  SALE  OF  LIQUORS. 

In  this  case  defendants  objected  to  an  instruction  directing  the 
jury,  in  deciding  whether  sales  of  liquors  by  defendant  were 
lawful,  to  take  into  consideration  the  habits  of  the  purohasers  as 
to  the  use  of  liquors  as  a  beTcrage,  as  known  to  the  seller.  The 
ground  of  the  objection  was  that  there  was  no  STidence  to  support 
the  instruction.  But  held  that  the  facts  of  the  case  (see  opinion) 
furnished  ample  ground  for  the  instruction. 

4.  Intozioating  Liquors :  unl  awful  sales  :  fines.  For  a  flagrant 
violation  of  the  law  in  the  sale  of  intoxicating  liquors,  a  fine  of 
one  thousand  dollars  will  not  be  reduced  in  this  court  as  ezcessiye. 

Appeal  from    Polk    District    Court. — Hon.   Josiah 

Given,  Judge. 

Filed,  Jan  uaby  23,  1889. 

Defendants  were  ind  icted  and  tried  for  the  crime 
of  nuisance,  alleged  to  have  been  committed  in  Polk 
county  between  the  eighth  day  of  April  and  the  twenty- 
second  day  of  May,  1886.  They  were  found  guilty,  and 
each  was  adjudged  to  pay  a  fine  of  one  thousand  dollars, 
and  costs.    From  that  judgment  they  appeal. 

Cummins  <£  Wright^  for  appellants. 

A.  «/*.  Baker ^  Attorney  General,  for  the  State. 

Robinson,  J. — I.  On  the  eleventh  day  of  Novem- 
ber,  1886,   the  board  of  supervisors  of  Polk  county 

granted  to  defendants  a  permit  to  manu- 
'jiaaon:per-    facturo  aud  Sell    iutoxicatiug   liquors   for 

mlt  to  brawer  ,        ,._  _..       ,  .,  °        ^_ 

nndoM^e,  mechauical,  medicinal,  culinary  and  sacra- 
gi^by  e^^p.  mental  purposes  only,  for  the  term  of  one 
SteroopBti-    year   from    that   date.      Defendants    were 

tationality,        *' 

engaged  in  the  business  of  making  and 
selling  beer.  On  the  trial  of  the  cause  below,  the  court 
charged  the  jnry,  in  effect,  that  defendants  had  no 
right  to  sell  intoxicating  liquors  for  medicinal  purposes 
during  the  time  covered  by  the  indictment.  Of  that  the 
appellants  complain.  The  law,  as  it  existed  when  the 
permit  was  granted,  authorized  it  to  be  issued  for  all 
the  purposes  therein  named;  but  it  is  contended  by 
appellee  that  the  right  of  the  holder  of  such  a  permit, 
Vol.  76—40 
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who  was  not  a  duly  registered  pharmacist,  to  sell  intox- 
icating liquors  for  medicinal  purposes,  was  taken  away 

by  chapter  83  of  the  Acts  of  the  Twenty-first  General 
Assembly.   Appellants  insist  that  the  act  named  did  not 

affect  their  right  to  make  and  sell  intoxicating  liqnors 
for  all  the  purposes  named  in  their  permit.  This  must 
be  conceded  to  be  true,  unless  such  right  was  affected 
by  necessary  implication,  for  the  reason  that  the  act  does 
not  contain  any  repealing  clause.  It  does  not,  in  terms, 
refer  to  section  1626  of  the  Code,  but  its  second  section 
enacts  a  substitute  for  section  8,  chapter  75,  Acts 
Eighteenth  General  Assembly,  which  contains  a  provision 
as  follows:  *' Pharmacists  whose  certificates  of  reg- 
istration are  in  full  force  and  effect  shall  have  the  sole 
right  to  keep  and  to  sell,  under  such  regulations  as  have 
been  or  may  be  established  from  time  to  time  by  the 
commissioners  of  pharmacy,  all  medicines  and  poisons, 
including  intoxicating  liquors,  only  for  the  actual  neces- 
sities of  medicine."  The  meaning  of  this  is  not 
doubtful.  It  was  evidently  designed  to  give  to  the 
pharmacists  named  the  exclusive  right  to  keep  and  sell 
intoxicating  liquors  for  medicinal  purposes.  No  other 
interpretation  is  admissible.  The  substituted  section 
from  which  we  have  quoted  further  provides  that,  before 
pharmacists  can  lawfully  sell  intoxicating  liquors  for 
medicinal  purposes,  they  must  procure  a  permit,  as 
therein  prescribed.  The  requirements  presented  are  not 
the  same  as  those  required  to  obtain  a  permit  under 
section  1526  of  the  Code.  We  cannot  think  that  it  was 
the  intent  of  the  general  assembly  to  adopt  one  set  of 
requirements  for  the  distiller  or  brewer,  and  another  for 
the  pharmacist,  to  obtain  a  permit,  if  the  x>6rmit  was 
designed  to  authorize  each  to  sell  intoxicating  liquors 
for  the  same  purpose.  The  amendments  adopted  by  the 
act  in  question  were  of  a  character  to  prevent  the  sale 
of  intoxicating  liquors  to  be  used  as  a  beverage,  rather 
than  to  secure  the  public  against  their  improper  use  as 
a  medicine  by  reason  of  the  ignorance  of  the  pharmacist. 
It  is  said  on  the  part  of  the  appellants  that  the  act 
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of  1886  did  not  affect  their  ri  ght  to  manufacture  intoxi- 
cating liquors  for  medicinal  purposes,  and  that  such 
right  would  be  a  barren  one  unless  accompanied  by  the 
right  to  sell,  and  that,  since  repeals  by  implication  are 
not  favored,  the  proper  construction  of  the  law,  as 
amended  by  the  act  of  1886,  would  give  to  those  who 
obtain  permits  under  section  1626  of  the  C6de  the  right 
to  sell  intoxicating  liquors  for  medicinal  purposes,  and 
to  pharmacists  who  obtain  a  x>6rmit  under  the  act  of 
1886  a  right  to  sell  for  the  actual  necessities  of  medicine. 
It  seems  to  us  that  the  distinction  sought  to  be  drawn  is 
more  fanciful  than  real.  It  may  be  that  it  would  have 
been  wise  to  allow  persons  holding  a  permit  under  sec- 
tion 1526  to  sell  intoxicating  liquors  to  pharmacists  who 
were  authorized  to  sell  it  for  medicinal  purposes,  but 
with  that  question  we  have  nothing  to  do.  Under  the 
act  of  1886  pharmacists  alone  have  the  right  to  permits 
to  sell  the  liquors  in  question  for  medicinal  purposes. 

II.  It  is  next  insisted  by  appellants  that,  if  the 
act  of  1886  was  designed  to  amend  section  1526  of  the 

Code,  it  is  in  conflict  with  section  29,  article 
8,  of  the  constitution  of  Iowa,  which  provides 
that  ^' every  act  shall  embrace  but  one  subject,  and 
matters  properly  connected  therewith,  which  subject 
shall  be  expressed  in  the  title."  The  use  of  intoxicating 
liquors  for  medicinal  purposes  is  recognized  by  section 
1626  aforesaid,  by  the  act  of  1886  in  question,  and  by 
the  act  of  1880,  which  it  amends.  An  act  which  pro- 
vides that  they  may  be  sold  only  by  pharmacists 
certainly  relates  to  the  practice  of  pharmacy.  We 
therefore  conclude  that  the  act  in  question  is  not  oi)en 
to  the  objection  made. 

III.  The  appellants  complain  of  the  refusal  of  the 
court  to  instruct  the  jury  that  the  law  did  not  require 

defendants  to  take  from  applicants  for  the 
'  Tiom :  M  to    purchase  of  intoxicating  liquors  written  or 

effect  of  par-     *  «=»       ^ 

ttonUtf  eTi-     printed  statements  showing  the  purpose  for 

which  the  liquor  was  wanted ;  and  that  if 

such  application  were  taken  by  defendants,  and  showed 

that  the    purchaser  desired  the    liquor  for  a   lawful 
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purpose,  such  fadt  would  be  evidence  tending  to  show 
proper  care  and  caution  on  the  part  of  the  defendants, 
and  a  disposition  to  obey  the  law.  We  discover  bo 
error  in  the  ruling  of  the  court.  The  jury  were  charged 
to  consider  all  facts  proven  in  deciding  whether  or  not 
sales  were  made  in  good  faith.  The  jury  may  have 
found  that  the  taking  of  the  application  in  question  was 
a  mere  subterfuge,  resorted  to  for  the  purpose  of  con- 
cealing the  real  character  of  the  sales.  It  was  for  them 
to  determine,  from  all  the  facts  of  the  case  as  disclosed 
by  the  evidence,  whether  the  taking  of  such  applications 
tended  to  prove  good  faith  on  the  part  of  defendants. 

IV.    Appellants  complain  of  certain  portions  of  the 
charge  by    which   the  jury    were    instructed  that,   in 

3. leTidenoe  deciding  whether  sales  were  lawful,   they 

^^1^^  'in  might  take  into  consideration  the  habits  of 
sato  of  liquopB  ^^^  purchasers  as  to  the  use  of  liquors  as  a 

beverage,  as  known  to  the  sellers,  and  the  business  or 
condition  of  the  purchaser  as  known  to  the  sellers,  on 
the  alleged  ground  that  there  was  no  evidence  upon 
which  they  could  be  based.  We  are  satisfied,  from  an 
examination  of  the  entire  record,  that  the  complaint  is 
technical,  and  without  substantial  merit.  The  evidence 
tended  to  show  that  defendants  sold  beer  at  retail  in 
large  quantities ;  that  people  who  purchased  it  carried 
it  away  in  cans,  jugs,  buckets  and  pails,  and  that  much 
of  it  was  drank  in  the  lumber-yards,  bushes  and  other 
places  in  the  immediate  vicinity  of  the  place  of  sale ; 
that  about  all  the  defendants  required  of  a  customer 
was  a  statement  that  he  wished  to  use  the  beer  for  a 
purpose  contemplated  by  their  i)ermit.  They  claim  that 
they  did  not  sell  to  persons  who  had  been  drinking,  and 
there  was  some  evidence  to  the  effect  that  they  did  not 
make  two  sales  to  one  person  on  the  same  day.  One 
witness  testified  that  during  the  time  covered  by  the 
indictment  he  purchased  from  a  half  gallon  to  a  gallon 
of  beer  each  day,  and  drank  it,  and  that  defendants 
would  not  allow  him  to  drink  it  on  the  premises.  It  is 
evident  that  defendants  knew  something  of  the  habits 
of  some  of  their  patrons,  and,  in  the  case  of  daily  sales 
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of  considerable  quantities  of  beer  to  the  same  person, 
it  was  their  duty  to  know  something  of  the  uses  to 
which  he  was  putting  it.  The  fact  that  they  forbade  a 
regular  customer  from  drinking  the  beer  on  their 
premises  is  some  indication  that  they  knew  the  real 
purpose  for  which  he  purchased  it.  In  our  opinion, 
there  was  evidence  which  justified  the  giving  of  the 
portions  of  the  charge  in  question. 

V.    Appellants  complain  of   the  amounts  of   the 
fines  imposed.    The  evidence  tended  to  show  flagrant 
i.  iOToxioATHf«  violation  of  the  law  by  defendants.      As 
iLwSfiiSM:  already  stated,  large  quantities  of  beer  were 
^^-  sold   by  them,   appq^rently   without  much 

regard  for  the  regulations  and  restrictions  imposed  by 
statute.  We  discover  no  reason  for  interfering  with 
the  judgment  of  the  district  court  in  any  respect.  It  is 
therefore  Affibmed. 

Lindley  v.  The  First  National  Bank  of  Waterloo.      \7^'ez§ 

Banks  and  Banking:  accept ancb  of  draft  by  telegram  :  con-        75  029 
STRUcnON :  CUSTOM  :  FLBADiNO.    One  who  promises  in  advance  to       IP^  -^ 
accept  or  pay  a  bill  of  exchange  is  bound  upon  such  promise  only       ^i^  ^ 
when  the  bill  in  its  terms  conforms  to  the  terms  of  his  offer. 
(See  cases  cited  in  opinion.)    Accordingly,    where  the  defendant 
telegraphed  to  plaintiff  that  it  would  pay  B.*s  draft  for  two  thou- 
sand dollars,  kdd  that  it  was  not  thereby  bound  to  pay  B.'s  draft 
for  two  thousanll  dollars,  with  exchange  on  New  York,  which  was 
two  dollars  more.    And  held,  further,  that  a  recovery  could  not  be 
had  on  such  alleged  acceptance  on  the  ground  that  it  was  the 
custom  of  banks,  in  such  cases,  to  pay  the  exchange  in  addition  to 
the  face  of  the  draft,  and    that  hence  defendant's  promise  was 
impliedly  a  promise  to   pay   with  exchange;   because  no  such 
custom  was  pleaded. 

Appeal  from  Black  Hawk  District  Court. — Hon.  C.  P. 

CouoH,  Judge. 

Piled,  January  23,  1889. 

Action  on  an  alleged  acceptance*  The  district 
court  sustained  a  motion  to  strike  out  certain  allegations 
in  the  i)etition.  Defendant  then  filed  a  demurrer  to  the 
petition,  which  was  also  sustained.    Plaintiff  appeals. 

F.  0.  Plait  J  for  appellant. 

Boies ^  Busted  &  Boies ^  for  appellee. 
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Reed,  C.  J. — On  the  seventeenth  of  November,  1887, 
George  Barro  sent  a  dispatch  from  Los  Angeles,  Cali- 
fornia, to  defendant,  directing  it  to  transmit  two 
thousand  dollars  by  telegraph  to  plaintiff  at  Los  Angeles, 
and  charge  the  amount  to  his  account,  he  having  at 
the  time  a  deposit  of  a  larger  amount  with  defendant. 
On  the  next  day  defendant's  cashier  telegraphed  to 
plaintiff  that  the  bank  would  pay  Barro' s  draft  on  it 
for  two  thousand  dollars.  On  the  receipt  of  that  dis- 
patch at  Los  Angeles,  Barro  drew  his  draft  and  delivered 
it  to  plaintiff  in  payment  of  an  indebtedness  he  was 
owing  him.  The  following  is  a  copy  of  the  draft : 
"$2,000.  Los  Angeles,  Cal.,  Nov.  18,  1887. 

''At  sight  pay  to  order  of  Hervey  Lindley,  of 
Los  Angeles,  California,  two  thousand  dollars,  with 
exchange  on  New  York,  for  value  received,  and  charge 
to  account  of  '*  George  Barro. 

'*  To  First  National  BanJc^  Waterloo^  Iowa.'*'' 

The  draft  was  subsequently  presented,  but  defend- 
ant refused  to  accept  or  pay  it.  On  the  same  day  on 
which  he  sent  the  dispatch,  the  cashier  also  wrote  to 
plaintiff  that  the  bank  would  pay  Barro' s  draft  for  two 
thousand  dollars,  but  the  letter  was  not  received  by 
plaintiff  until  after  he  had  taken  the  draft.  On  the 
twenty-eighth  of  November,  which  was  after  the  draft 
had  been  presented  and  refused,  he  also  wrote  to  plain- 
tiff that  the  bank  had  been  enjoined  from  paying,  and 
that  but  for  such  injunction  it  would  have  paid  it  when 
presented.  The  foregoing  facts  are  alleged  in  the 
petition,  and  further  it  is  alleged  that  the  exchange 
provided  for  in  the  draft  would  have  amounted  to  two 
dollars.  The  petition  is  in  three  counts.  The  first  and 
second  counts  are  drawn  on  the  theory  that  the  telegram 
and  letter  of  the  eighteenth  of  November  amounted  to 
an  acceptance.  The  third  count  states  a  cause  of  action 
on  the  breach  of  the  contract  to  accept. 

The  ground  of  the  demurrer  is  that  the  draft  drawn 
is  materially  different  from  that  which  defendant  agreed 
to  pay,  requiring  the  payment  of  a  greater  sum  of 
money.    Counsel  for  appellee  concede  that,  if  the  draft 
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had  called  for  the  payment  of  but  two  thousand  dollars, 
the  telegram,  which  was  received  by  plaintiff  before  he 
took  the  draft,  would  have  amounted  to  an  acceptance  ; 
but  their  position  is  that,  as  the  draft  drawn  required 
the  payment  of  a  greater  sum,  the  promise  of  the  bank 
to  pay  cannot  be  regarded  as  an  acceptance  of  it,  and 
its  refusal  to  pay  the  amount  demanded  was  not  a 
breach  of  its  contract.  The  contention  of  counsel 
for  appellant  was  that  the  promise  to  pay  was  in  effect 
a  general  acceptance,  and  defendant  was  therefore  bound 
to  pay  according  to  the  tenor  of  the  draft,  and  that  the 
request  to  pay  exchange  related  merely  to  its  tenor. 
That  the  acceptor  is  by  a  general  acceptance  bound  to  pay 
the  bill  according  to  its  terms,  is  certainly  true.  Edw. 
Bills,  ch.  9,  sec.  1.  But  the  term  *' tenor  of  the  bill,"  as 
used  in  the  books  and  cases,  relates  merely  to  the  time 
and  manner  of  payment.  Under  a  general  acceptance 
the  acceptor  is  bound  to  pay  at  the  maturity  of  the  bill 
as  fixed  by  its  terms,  and  in  the  manner  designated.  He 
is  also  bound  to  pay  the  amount  named  in  the  bill,  and 
if  it  demands  the  payment  of  exchange,  he  is  liable 
for  the  amount  thereof.  In  such  case,  the  acceptance 
being  general,  the  terms  of  the  contract  are  to  be 
gathered  from  the  language  of  the  bill.  But  when  he 
offers,  in  advance  of  the  drawing  of  a  bill,  to  accept  or 
pay  it,  his  undertaking  is  to  be  determined  from  the 
language  of  his  offer.  If  a  bill  is  drawn  corresponding 
in  terms  with  his  offer,  and  is  received  by  another  in 
reliance  on  the  offer,  he  will  be  liable  from  the  time  as 
an  acceptor.  But  the  bill  drawn  must  correspond  in 
terms  with  his  offer,  or  no  such  result  will  follow. 
His  liability,  if  any,  is  created  by  his  contract,  and  it  is 
imi>ossible  that  he  should  be  bound  by  conditions  or 
stipulations  to  which  he  never  gave  his  consent.  Judged 
by  this  rule,  it  is  manifest  that  defendant  is  not  liable. 
Its  offer  was  to  pay  a  specified  sum  on  the  draft  of 
Barro.  The  offer  implied,  of  course,  that  the  payment 
was  to  be  made  at  Waterloo,  that  being  its  place  of 
business.  But  the  draft  required  either  that  the  money 
should  be  paid  in  New  York,   or  that  an  additional 
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amount  should  be  paid  to  cover  the  exchange.  In  effect, 
it  was  a  draft  for  $2,002,  while  defendant's  promise  was 
to  pay  one  for  two  thousand  dollars.    If  the  draft  had 
been  for  twenty-five  hundred  dollars,  or  any  larger  sum, 
it  would  hardly  be  contended  that  defendant  was  bound 
to  pay  it ;  yet  the  principle  would  not  be  different.    Oar 
attention  has  not  been  called  to  any  case  involving  the 
same  state  of  facts.    But  the  principle  that  one  who 
promises  in  advance  to  accept  or  pay  a  bill  of  exchange 
is  bound  upon  such  promise  only  when  the  bill  in  its 
terms  conforms  to  the  terms  of  his  offer,  is  well  settled, 
and  is  founded  in  sound  reason.    BrinkToan  n.  Hwnter^ 
73  Mo.  172 ;  UUter  County  Bank  v.  McFarlan^  5  Hill, 
432  ;  Oates  v.  Parker,  43  Me.  544 ;  Murdoch  v.  Mills,  11 
Mete.  5.    The  letter  of  the  twenty-eighth  of  November 
was  not  an  acceptance  or  promise  to  pay  the  drafts  but 
was  explanatory  merely  of  the  refusal. 

It  was  urged  in  argument  that  it  is  a  custom  of 
bankers,  in  paying  drafts  drawn  under  like  circum- 
stances, to  pay  exchange  in  addition  to  the  face  of  the 
paper,  and  hence  that  defendant's  promise  was  impliedly 
a  promise  to  pay  with  exchange.  It  is  sufficient  to  say, 
with  reference  to  that  claim,  that  the  custom  is  not 
pleaded.  The  action  is  ui)on  the  promise  as  written, 
and  its  language  is  unambiguous.  The  words  made  use 
of  import  a  promise  to  pay  two  thousand  dollars. 
Without  some  averment  that  the  words  made  use  of 
have  a  meaning  different  from  their  ordinary  significa- 
tion, it  cannot  be  assumed  that  the  undertaking  was 
broader  than  it  expressed.  We  have  no  occasion  to 
inquire  whether  the  custom,  if  pleaded,  could  be  shown 
for  the  purpose  of  modifying  or  explaining  the  under- 
taking. As  we  rea^h  the  conclusion  that  ui>on  the  fitcts 
alleged  defendant  is  not  liable,  it  is  not  necessary  to 
consider  the  question  as  to  the  ruling  of  the  district 
court  in  striking  out  portions  of  the  x)etition.  The  error, 
if  one  was  committed,  in  no  manner  affects  the  result. 

Affibksd. 
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1.  Insanity:  deed  by  insane  pebson:  sbttino  aside:   terms  of.  J^  ^ 
Equity  will  set  aside  a  deed  of  lands  made  by  one  who  is  incapable  i   ^^  ^ 
of  contracting  on  account  <lf  insanity,  when  the  parties  can  be  '  131  715 
be  placed  in  statu  quo»    (  See  cases  cited  in  opinion.) 

2.  Estoppel:  application  of  doctbinb  to  fbeysnt  fraud:  hus- 
band AND  WIFE :  insanity.  About  six  months  after  the  plaintiff 
( husband  )  was  married  to  the  defendant  he  was  induced,  in  con- 
sideration of  the  marital  relation,  to  conyey  his  lands  to  her.  Six 
months  later  plaintiff  was  adjudged  insane,  and  defendant  was 
appointed  guardian  of  his  estate,  which  she  took  and  managed  for 
a  period  of  about  six  years.  During  this  time  defendant  procured 
a  decree  annulling  her  marriage  with  plaintiff,  on  the  ground  that 
he  was  insane  at  the  time  it  was  celebrated.  This  decree  was 
procured  np<m  her  own  testimony  with  that  of  others.  In  this 
action  to  set  aside  the  deed  of  lands,  made  by  plaintiff  to  defend- 
ant aboTC  referred  to,  held  that  defendant  was  estopped  from 
denying  that  plaintiff  was  insane  at  the  time  the  deed  was  made, 
and  that  it  was  properly  set  aside, — ^the  facts  being  such  that  the 
parties  could,  by  a  proper  accounting,  be  placed  in  statu  quo. 

&  Former  Adjudication:  report  of  ouabdian  of  insane 
person.  Where  the  wife  of  an  insane  person,  prior  to  the 
adjudication  of  his  insanity,  but  while  he  was  in  fact  insane,  pro- 
cured a  deed  to  his  lands,  and  afterwards  was  appointed  guardian 
of  his  estate,  the  approval  by  the  probate  court  of  her  final 
report  as  guardian  was  not  such  an  adjudication  as  precluded 
him,  in  an  action  to  set  aside  the  conveyance,  from  demanding 
an  accounting  of  the  rents  and  profits  of  the  land.  These  were 
not  involved  in  the  guardianship,  because  the  guardian  then  had 
the  title  to  the  land. 

Appeal  from  Muscatine  District  Court.  —  Hon. 

Walter  I.  Hayes,  Judge. 
Piled,  January  23,  1889. 
Action  in  chancery  to  cancel  and  set  aside  a  deed 
for  lands,  and  for  a  settlement  and  accounting  for 
moneys  received  by  defendant  as  the  guardian  of 
plaintiff,  appointed  by  reason  of  the  fact  that  plaintiff 
was  declared  insane.  There  was  a  decree  granting  the 
relief  prayed  for  by  plaintiff.    Defendant  appeals. 

J*.  Carskaddan  and  Boat  &  Jackson^  for  appellant. 

L.  A.  EUis^  D.  C.  Cloud  and  Dan  M.  Lambert^ 
for  api)ellee. 

Beok,  J. — I.  The  important  and  controlling  facts 
of  the  case,  as  disclosed  by  the  pleadings  and  established 
by  the  evidence,   are,  briefly  stated,  as  follows:    In 
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September,   1875,    the    plaintiff   and    defendant   were 
married.    He  had  valuable  real  estate, — a  farm  near 
the  city  of  Muscatine.     Her  father  was  a  man  of  money 
and  property,  and  had  prior  •  to  their  marriage  loaned 
the  plaintiff  several  sums  of  money,  amounting  in  the 
aggregate    to   twenty-two    or    twenty-three    hundred 
dollars.    In  March,  1876,  defendant's  father  visited  her 
at  the  farm  near  Muscatine,  where  she  resided  with  her 
husband.    During  the  visit  the  father  induced  plaintiff 
to  execute  to  the  defendant  a  deed  to  the  land  in  con- 
troversy, which  was  quite  valuable.     The  consideration 
of  this  deed  and  the  reason  it  was  executed  is  the 
subject  of  controversy  between  the  parties.    Defendant 
insists  that  it  was  made  for  money  advanced  by  her 
father  to  plaintiff  before  and  after  marriage,  and  for 
money  advanced  to  him  before  and  after  the  time  of  the 
execution  of  the  deed.    Plaintiff  insists  that  the  deed 
was  intended  to  convey  the  undivided  one-half  of  the 
land  to  defendant,  but,  through  mistake  or  fraud  of 
defendant  and  her  father,  it  was  drawn  so  as  to  convey 
the  whole.    He  also  insists  that  the  money  loaned  to 
him  by  the  father,  before  the  marriage,  he  had  paid, 
and  that  a  large  part  of  the  consideration  ($3,000)  was 
to   have    been    subsequently    advanced    for   making 
improvements  on  the  farm,  but  it  never  was  in  fact  paid 
him.     He  claims  that  he  received  only  two  thousand 
dollars  in  money,  and  that  certain  property,  as  a  piano, 
photons,    etc.,  given  to  the  wife,   entered    into    the 
account,  but  she  took  it  all  and  kept  it  after  their 
separation.      In  September,  1876,  plaintiff,  in  proper 
proceedings,  was  adjudged  insane,  and  was  sent  to  the 
hospital  for  the  insane  at  Mount  Plefisant,  where  he 
was  kept  for  about  six  years  and  six  months;  being 
discharged   as   cured   or  convalescent  in  1888.      The 
defendant  was  appointed  guardian  of  the  plaintiff,  and 
took  charge  of  his  property,  and  managed  it  during  the 
whole  time  of  his  confinement  in  the  insane  hospital. 
In  1881  defendant  instituted  proceedings  to  annul  her 
marriage  with  plaintiff,   on  the  ground  that  he  was 
insane  at  the  time  it  was  celebrated.    She  waa  a  witness 
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in  her  own  behalf,  and,  upon  the  evidence  of  herself  and 
others  supporting  the  allegations  of  the  petition,  the 
marriage  was,  in  1882,  declared  annulled,  on  the  ground 
that  plaintiff  was  insane  when  it  was  celebrated.  The 
defendant  continued  in  charge  of  plaintiff's  property 
after  the  decree  annulling  the  marriage,  and  until  the 
plaintiff  was  declared  compos  mentis^  and  capable  of 
managing  his  own  affairs,  which  was  in  1885,  after  this 
action  was  commenced. 

II.  Plaintiff  alleges,  as  a  ground  for  setting  aside 
the  deed,  that  at  the  time  of  its  execution  he  was  insane, 

and  for  that  reason  incapable  of  executing 
■  deed  by  in-    the  deed.     It  cannot  be  doubted  that  inca- 

sane  person : 

Mt^g  aside :  pacity  to  coutract  on  account  of  insanity  is 
a  sufficient  ground  for  setting  aside  the 
deed,  if  it  be  found  that  the  parties  can  be  placed  in 
statu  quo.  Corhit  v.  Smithy  7  Iowa,  60 ;  Behrens  v. 
McKenzie^  23  Iowa,  333;  Yan  Patton  v.  Beats j  46 
Iowa,  62  ;  A  texander  v.  Haskins^  68  Iowa,  73.  If  it  be 
found  that  when  the  deed  in  question  was  executed 
plaintiff  was  incapable  of  contracting  on  account  of 
insanity,  and  that  the  parties  may  be  placed  in  statu 
quOj  equity  will  grant  plaintiff  relief  by  setting  aside 
the  deed.  It  cannot  be  doubted  that,  as  defendant  still 
holds  the  title  to  the  land  acquired  under  the  deed  exe- 
cuted by  plaintiff,  the  parties  may  be  placed  in  statu 
quo  by  an  accounting  with  defendant  for  all  money 
received  by  her  from  plaintiff,  or  as  the  proceeds  of  his 
property,  and  the  payment  of  any  balance  found  due  on 
such  accounting,  and  by  the  reconveyance  by  her  of  the 
land  to  plaintiff.  We  think  this  proposition  cannot  be 
doubted. 

III.  Does  the  evidence  found  in  the  abstract  upon 
which  the  case  is  submitted  establish  the  insanity  of 

plaintiff  when  the  deed  to  defendant  was 

** ^w^!tSfon of  executed!    We  think  the  facts  disclosed 

m^t*^     conclusively  preclude  defendant  from  deny- 

band  and^     iug  that  plaintiff  was  incapable,  on  account 

tnsudty.        of  insanity,  of  executing  the  deed.    It  will 

be  remembered   that  plaintiff  caused   the 
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marriage  contract  to  be  annulled  on  the  ground    of 
plaintiff's  insanity  when  it  was  entered  into.    It  will 
not  be  forgotten  that  the  deed  was  executed  aftejr  the 
marriage,  and  within  a  year  thereafter  the  plaintiff  was 
adjudged  insane.  Defendant  was  appointed  the  guardian 
of  plaintiff,  and  for  seven  or  eight  years  had  charge  of 
his  property.    Pour  or  five  yeartf  after  the  execution  of 
the  deed  (the  precise  time  is  not  material)  she  instituted 
an  action  to  declare  void  the  marriage  between  her  and 
plaintiff,  on  the  ground  of  his  insanity  when  it  was  cele- 
brated.    Upon  the  testimony  she  introduced,  including 
her  own  evidence,  the  court  hearing  the  case  found  and 
adjudged  that  plaintiff  was,  when  the  marriage  was 
celebrated,  insane  and  incapable  of  entering  into  the 
marriage  contract.      The  defendant  sought,   obtained 
and  enjoyed  advantages  and  benefits  of  the  adjudication. 
Por  two  or  three  years  after  it  was  had  she  continued  in 
charge  of  plaintiff' s  property  as  his  guardian.     For  her 
own  benefit,  and  upon  her  own  procurement,  the  mar- 
riage was  annulled  on  the  adjudged  ground  of  plaintiff's 
insanity  when  it  was  celebrated.     She  accepted,  has 
enjoyed  and  does  not  propose  to  relinquish,  any  of  the 
benefits  she  has  acquired  by  the  adjudication.     Surely, 
if  plaintiff  was  incapable  of  entering  into  the  contract 
of  matrimony  because  of  his  insanity,  he  was  not  cai>a- 
ble  of  making  any  other  contract.     This  x>osition  cannot 
be  questioned.    And  it  cannot  be  doubted  that  equity 
will  not  permit  defendant  to  annul  on6  contract  on 
the  ground  of  insanity,  and  enforce  another.    This  is 
surely  so  when  the  two  contracts  affect  the  parties  in 
the  same  relations,  and  grow  out  of  and  are  connected 
with  the  same  relations. 

The  inducement  and  the  consideration  in  part  of  the 
deed  were  the  marriage  relations  of  the  parties.  Indeed 
it  cannot,  we  think,  be  doubted  that  the  existence  of 
the  marriage  entered  into  the  consideration  of  the  deed. 
It  was  executed  according  to  defendants  own  theory 
and  evidence,  as  an  arrangement  pertaining  to  the  mar- 
ital relations  of  the  parties.  Had  no  such  relations 
existed,  it  will  not  be  claimed  that  the  execution  of  the 
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deed  would  have  been  thought  of.  Plaintiff,  indeed, 
executed  the  deed  to  defendant  for  the  reason  that  she 
was  his  wife.  She  or  her  father  planned  and  asked  the 
execution  of  the  deed  for  that  very  reason.  He 
advanced  the  money  to  plaintiff  because  of  the  marriage 
relation,  and  induced  plaintiff  to  make  the  deed  because 
defendant  was  his  wife.  Surely  if  the  marriage  was  in 
fact  void,  the  deed  must  be  avoided,  for  the  very  con- 
sideration and  inducement  upon  which  it  is  based — the 
marriage— never  was  lawful  and  valid.  It  would  be  a 
fraud  to  permit  defendant  to  cause  the  marriage  to  be 
held  void,  when  her  interest  and  desire  are  promoted 
and  gratified  thereby,  and  to  claim  and  enforce  the 
validity  of  the  marriage  in  order  to  retain  the  title  to 
property  acquired  by  a  deed,  the  consideration  and 
inducement  of  which  are  based  thereon.  By  this  fraud 
plaintiff  is  robbed  of  the  advantages  of  the  marriage  and 
of  his  land.  He  loses  both  wife  and  lands.  It  requires 
no  ingenuity  to  make  plain  the  fraud.  The  doctrine  of 
estoppel  in  pais,  or  equitable  estoppels,  will  defeat 
fraudulent  purposes  and  fraudulent  results.  It  will 
promote  fair  dealing,  which  is  the  boast  and  pride  of 
equity.  2  Story,  Eq.  Jur.,  sees.  1633, 1543.  Surely  this 
doctrine  will  forbid  defendant,  after  having  secured  an 
adjudication  of  plaintiff's  insanity,  and  thereby  gaining 
a  benefit,  to  turn  around  and  ask  the  court  to  adjudge 
him  sane,  to  the  end  that  she  may  hold  his  lands  by  a 
fraudulent  title.  Equity  will  refuse  aid  to  any  attempt 
so  unfair  and  so  fraudulent,  and  will  require  defendant 
to  admit  in  all  her  dealings  with  plaintiff  that  he  was 
incapable  of  contracting  because  of  insanity  at  the  time 
the  deed  was  executed. 

IV.  The  parties  may  be  placed  in  statu  quo,  as  we 
have  seen,  by  payment  to  defendant  of  the  sum  she  is 
shown  to  be  entitled  to  upon  an  accounting  of  money 
paid  and  received  by  defendant  on  account  of  plaintiff. 

y«  We  think,  and  we  reach  this  conclusion  after 
careful  consideration  of  the  evidence,  that  if  defendant 
be  credited  with  all  the  money  which  she  claims  was 
advanced  to  plaintiff  by  her  father,  amounting  to  six 
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thousand  dollars,  an4  with  other  items  claimed  by  her, 
and  be  charged,  as  she  should  be,  with  the  reasonable 
rents  of  the  farm,  as  shown  by  the  evidence,  the  decree 
of  the  district  court  is  too  favorable  to  defendant.  We 
feel  sure  the  defendant  upon  such  accounting  would  not 
be  entitled  to  recover  the  amount  allowed  her  by  the 
decree  of  the  court  below,  but,  as  plaintiff  has  not 
appealed,  the  decree  cannot  be  corrected. 

YL    Defendant's  counsel  insist  that,  as  defendant's 
accounts  were  approved  upon  the  settlement  thereof  by 

the  probate  court  in  the  proceedings  relating 
dioation:re-  to  the  guardiauship,  she  cannot,  in  this 
§iano?in2ttoe  actiou,  be  charged  with  the  rents  of  the 
^'~"-  farm  and  the  personal  property  which  came 

into  her  hands  as  guardian.  But  it  is  plain  that  the 
settlement  of  the  probate  court  as  to  the  accounts  for 
the  rents  and  profits  of  the  farm  cannot  control  the 
decision  as  to  the  extent  of  defendant's  liability  in  this 
case.  In  that  court  she  claimed  the  ownership  of  the 
land,  and  the  settlement  was  based  upon  that  claim. 
She  did  not  account  for  the  rents  and  profits  of  the  land 
in  the  settlement  of  the  guardianship  business.  In  this 
case  plaintiff  is  adjudged  to  be  the  owner  of  the  lands, 
and  defendant  is,  of  course,  required  to  account  for  its 
rents  and  profits.  We  reach  the  quite  satisfactory  con- 
clusion that  the  decreie  of  the  district  court  ought  to  be 

Affirmed. 

Thill  v.  Pohlman  et  al. 

1.  HoBband  and  Wife :  thb  suppobt  dub  from  thb  fobmeb  to  the 
LATTBB :  IN8TBUOIION8.  In  an  action  by  a  wife  for  damages  caused 
by  the  intoxication  of  her  husband,  the  foUowing  instructtans  in 
regard  to  the  measure  and  quality  of  the  support  which  a  husband 
owes  to  his  wife  are  approved :  **  The  law  requires  that  a  husband 
shaU  provide  for  his  wife  a  reasonable  support,  according  to  her 
rank  and  ttation  in  life ;  and  to  this  end  she  is  entitled,  witii  her 
husband  and  family,  to  share  his  property  and  tiiie  proceeds  of 
his  labor.**  *  *  *  "  It  is  not  to  be  understood  that  a  husband 
is  only  obligated  to  furnish  a  bare  subsistence  to  his  wife,— that  is, 
food  and  clothing,— but,  to  the  extent  of  his  ability,  he  is  under 
obligation  to  provide  his  wife  those  comforts  and  surroundings 
reasonable  and  necessary  for  home  enjoyment  in  the  mxHeip  in 
which  she  Uvea.**  Appellants'  objections  were  based  on  the  thought 
expressed  by  the  words  in  italics. 
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2.  Appeal :  beviewing  instructions  :  etidbnob  wANxiNa.  Instrac- 
tioDS  cannot  be  reyiewed  in  this  court  when  the  evidence  by  which 
thej  must  be  judged  is  not  contained  in  the  abstract. 

8.  Intozioatinglilqaors:  sale  to  husband:  damages  to  wife: 
EZEMPLABY  DAMAGES.  When  a  wife  IS  entitled  to  recover  actual 
damages  against  a  person  for  selling  intoxicating  liquors  to  her 
husband,  whereby  she  is  injured  in  her  means  of  support,  she  is 
also,  as  matter  of  law,  entitled  to  exemplary  damages,  under  sec- 
tion 1657  of  the  Code.  ( Ck>mpare  Fox  v.  WunderUch^  64  Iowa, 
187.) 

Appeal  from  Allamakee  District  Court. 
Piled,  January  23,  1889. 
Thb  plaintiff  is  the  wife  of  John  Thill,  and  this 
action  is  to  recover  damages  for  his  intoxication  caused 
by  defendants.  There  was  a  trial  to  a  jury,  and  a 
verdict  and  judgment  for  the  plaintiff,  and  the  defend- 
ants appeal. 

Dayton  &  Dayton  and  itf.  B.  Hendricks  for 
appellants. 

Stilwell  &  Stewart  and  L.  E.  Fellows^  tot  appellee. 

Grangeb,  J. — The  only  errors  assigned  are  to  the 
instructions  given  to  the  jury.  We  notice  the  questions 
in  the  order  presented  in  apx)e Hants'  argument. 

I.    Parts  of  the  fifth  and  ninth  instructions  of  the 

court  are  quoted  and  treated  together  by  appellants  in 

^  argnment.    The  quotations  are  as  follows : 

1.  Husband  and 

S'^'rtSue     "^^^  ^^^    requires  that   a   husband 

forae?S)  the  ^^^^  provide  f or  his  wife  a  reasonable  sup- 
{j^Sotions  P^^»  according  to  her  rank  and  station  in 
society  ;  and  to  this  end  she  is  entitled,  with 
her  husband  and  family,  to  share  his  property,  and  the 
proceeds  of  his  labor."  '^  (9)  It  is  not  to  be  understood 
that  a  husband  is  only  obligated  to  furnish  a  bare  sub- 
sistence to  his  wife, — that  is,  food  and  clothing, — but  to 
the  extent  of  his  ability  he  is  under  obligation  to  pro- 
vide his  wife  those  comforts  and  surroundings  reasonable 
and  necessary  for  home  enjoyment  in  the  society  in 
which  she  lives ;  and  the  husband  who  has  the  ability, 
and  fails  to  do  this,  fails  of  a  legal  duty."  The  criticism 
upon  these  instructions  is,  to  quote  the  language  of 
api>ellants :     "  They  fix  the  limitation  of  the  husband, 
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not  by  his  resources  or  ability,  but  by  the  rank  or 
standing  of  his  wife  in  society."  As  the  two  instrac- 
tions  are  selected  and  placed  together  in  aid  of  appel- 
lants' assignment,  we  may  so  consider  them.  In  the 
ninth  instruction  we  find  that  the  court  has,  in  express 
terms,  limited  the  obligations  of  the  husband  to  the 
extent  of  his  ability.  In  the  fifth  instruction  no  such 
limitation  is  placed  in  terms,  but  as  a  proposition  of 
law  it  can  hardly  be  questioned.  As  a  primary  rale 
of  law,  we  think  it  true  that  the  obligations  of  a  hus- 
band are  as  therein  expressed. 

Would  the  rule  that  a  father  is  under  obligation  to 
maintain  his  children  in  infancy  be  disputed?  If  he 
could  not  maintain  them  in  consequence  of  inability  not 
the  result  of  his  own  fault,  the  law  might  excuse  him. 
It  is  not  necessary,  in  the  statement  of  propositions  of 
law  to  a  jury,  to  state  exceptions  to  the  rule,  unless 
the  nature  of  the  case  demands  it.  The  record  in  this 
case  discloses  no  necessity  for  such  a  statement  The 
ability  of  the  husband  for  such  a  support  when 
not  intoxicated  is  not  questioned.  The  court  must  frame 
his  instructions  to  conform  to  the  evidence,  and  not  to 
imaginary  cases.  The  language  quoted  by  api>el]ant8 
from  Rafferty  v.  Buckman^  46  Iowa,  201,  is  as  follows : 
''  It  is  the  duty  of  the  husband  to  furnish  his  wife  with 
a  support  and  maintenance,  in  a  manner  corresponding 
with  their  circumstances  and  condition  in  life."  This 
instruction  was  approved.  ^'Circumstances  and  con- 
dition in  life"  woald  certainly  include  their  social 
standing.  How  could  it  be  said  that  in  fixing  the 
obligations  of  a  husband  for  the  support  of  his  wife 
her  social  position  in  society,  which  is  the  synonym  of 
^*  rank  "  or  '^  station,"  should  not  be  considered  ?  Such 
is  the  rule  in  awarding  alimony,  and  in  fixing  the  rights 
of  a  wife  for  a  separate  support,  and  such  cases  are  for 
the  enforcement  of  the  obligations  of  the  husband  to  the 
wife. 

The  fifth  instruction,  when  read  fairly,  we  think, 
does  not  express  an  obligation  beyond  the  husband's 
ability.    It  is  that  the  '^  husband  shall  provide  for  his 
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wife  a  reasonable  support,  according  to  her  rank  and 
station  in  society ;  and  to  that  end  she  is  entitled,  with 
her  husband  and  family,  to  share  his  property,  and  the 
proceeds  of  his  labor."  The  instruction  means  no  more 
than  that  the  husband  shall  use  his  property  and  labor 
for  the  reasonable  support  of  his  family,  having  regard 
for  their  station  in  society.  The  terms  "rank"  and 
'^  station  "  seems  to  be  of  like  import,  in  the  connection 
in  which  they  are  used ;  but  such  a  criticism  would  not 
goto  the  legal  effect  of  the  instruction.  The  case  of 
Porter  v.  Briggs,  88  Iowa,  166,  was  one  in  which  the 
question  of  the  extent  of  the  obligations  of  the  husband 
for  the  support  of  the  wife  was  directly  involved,  and 
the  court  used  the  following  language  :  **  The  liability 
of  the  husband  upon  an  implied  undertaking  to  pay  for 
necessaries  supplied  to  the  wife,  is  everywhere  recog- 
nized. But  what  things  or  what  services  are  within  the 
rule  is  often  a  matter  of  dispute,  as  a  question  of  fact. 
Whatever  is  suitable  and  proper  for  the  wife,  consider- 
ing her  station  in  life,  is  esteemed  necessaries ;  and  this 
is  so  whether  the  things  supplied  her  be  apparel,  furni- 
ture or  personal  services  of  servants,  mechanics,  artists, 
physicians  or  others  whom  she  may  employ.  The 
difficulty  in  applying  the  rule  always  arises  in  deter- 
mining what  her  station  in  life  demands  as  necessaries." 
**The  rule  is  based  upon  the  duty  of  the  husband  to 
support  the  wife— to  supply  her  with  such  things  as  are 
deemed  neces^ries.  It  is  not  confined  to  the  supply  of 
things  demanded  for  her  sustenance,  apparel  and  health, 
but  extends  to  whatever  is  necessary  for  her  happiness, 
comfort  and  enjoyment  of  life,  considering  the  station 
she  occupies  as  to  wealth  and  fashion.  Jewelry  and  the 
like,  so  far  as  they  are  demanded  by  the  condition  of 
society  and  the  fortune  of  the  husband,  are  within  the 
rule."  In  view  of  this  approved  language,  we  cannot 
regard  the  instructions  as  erroneous. 

II.  The  assignment  brings  in  question  the  correct- 
ness of  the  eighth  and  thirteenth  instructions  given  by 
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the  court.  They  each  call  att.ention  to 
JMtro^ufns-  testimony  relative  to  the  husband's  beoom- 
S!lnSS«  ^^S  morose  and  quarrelsome,  and  of  his 
having  at  one  time  left  home  on  account  of 
intoxication.  The  correctness  of  such  instructions  could 
only  be  determined  by  reference  to  the  testimony.  We 
cannot  say  that  they  would  be  inapplicable  to  any  state 
of  facts.  The  abstract  does  not  contain  the  evidence, 
and  hence  the  assignment  cannot  be  considered. 

III.  The  only  remaining  assignment  is  as  to  the 
eighteenth  instruction.  It  is  in  words  as  follows :  '\18) 
8.  iMTozicATivQ  If  you  fiud  the  plaintiff  entitled  to  actual 

liquors: sale       _     "^  i        Tt        t  -^   .  -• 

tb husband:    damages  under  the  law,  it  is  your  duty  to 
wife:exem-    add  thereto  an  amount  as  exemplary  dam - 

plaiy  dam-  * 

a«<».  ages.    Usually  these  exemplary  damages  are 

discretionary  with  a  jury ;  that  is,  the  jury  may  allow 
them  or  not,  as  they  think  best.  In  this  case,  if  actual 
damage  is  given,  exemplary  damage  must  be  added; 
but  of  the  amount  to  be  given  you  are  the  judges, 
keeping  in  view  the  fact  that  they  are  given  as  a  punish- 
ment for  the  wrong  done,  and  as  an  example  that  may 
prevent  others  from  doing  alike  wrong."  The  objec- 
tion to  the  instruction  is  that  it  provides  for  exemplary 
damages  as  a  matter  of  right,  in  case  actual  damage  is 
found ;  the  position  of  appellants  being  that  the  entire 
question  of  exemplary  damage  is  one  for  the  jury.  That 
sach  is  the  general  rule  there  can  be  no  doubt.  It  is 
also  true  that  for  years  the  same  rule  prevailed  in  the 
nisi  prius  courts  for  the  state.  In  the  case  of  Ooode- 
nough  V.  McOrew^  44  Iowa,  670,  which  was  a  case  of 
this  character,  the  court  below  instructed  the  jury  as 
follows :  ^' The  fact  that  the  plaintiff's  husband  was  in 
the  habit  of  becoming  intoxicated  before  the  defendant 
sold  him  the  intoxicating  liquors  complained  of  is  no 
defense  to  this  action,  but  should  go  in  aggravation  of 
exemplary  damages."  The  only  question  in  that  case 
was  what  can  be  considered  in  aggravation  of  exemplary 
damages.  The  question  in  the  case  at  bar  was  not 
before  the  court.  In  delivering  the  opinion,  the  court, 
without  pretending  to  decide  such  a  question,  or  having 
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in  view  the  language  oj  the  statute,  argamentatively  gave 
the  general  rule  as  the  rule  in  this  class  of  cases.  In 
the  case  of  ^ox  v.  Wunderlich,  64  Iowa,  187,  the 
court  below  said  to  the  jury:  '^Should  you  find  that 
plaintiff  is  entitled  to  recover  actual  damages,  she  will 
be  entitled  to  exemplary  damages  as  well."  After 
quoting  the  statute  under  which  the  action  was  brought, 
this  court  used  the  following  language ;  ^'It  cannot  be 
denied  that  the  language  of  the  section  is  quite  as  broad 
as  that  of  the  instruction,  and,  in  the  opinion  of  a 
majority  of  the  court,  its  effect  is  to  create,  in  favor  of 
the  person  who  has  a  cause  of  action  under  the  section, 
a  right  to  have  exemplary  damages  assessed  against  the 
wrong-doer."  The  precise  question  must  have  met 
with  discussion  at  the  hands  of  the  court,  for  the  opinion 
indicates  that  one  of  the  judges  failed  to  concur.  That 
is  the  only  case  in  which  the  question  has  been  under 
consideration  by  the  court,  and  we  are  content  to 
announce  it  aa  authority  for  the  instruction  in  the  case 
at  bar.  Affibmeb. 


Williams  v.  Bbown, 

1.  Trespofls :  no  svu>]bncb  of  sztbnt  :  nominal  damaobs.  Ckm- 
cediDg  that  defendant  was  guilty  of  trespass  in  herding  his  cattle 
on  plaintiff's  uninclosed  and  uncultivated  prairie  land,  there  was 
so  evidence  as  to  the  extent  of  the  trespass  or  the  amount  of 
damage  done,  and  hence  a  verdict  for  more  than  nominal  dam- 
ages could  not  have  be^  sustained. 

2.  Appeal:  practice:  bkvxbsal  fob  nominal  damaobs  only. 
Although  the  district  court  erred  in  directing  a  verdict  for 
defendant  instead  of  a  verdict  for  nominal  damages  for  plaintiff, 
finch  error  is  not  a  ground  for  reversal  in  this  court.  (See  cases 
cited  in  opinion.) 

Appeal  from  Marshall  District  Court. — Hon.  John  L. 

Stevens,  Judge. 

Filed,  Januaby  24,  1889. 

Action  to  recover  for  the  wrongf  dl  occnpation  and 
use  of  land.  Upon  a  trial  to  a  jnry,  a  verdict  for 
defendant  was  entered  upon  the  direction  of  the  coart. 
Plaintiff  appeals. 
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O.  j&.  Binford  and  J".  JT.  Bradley ^  for  appellant. 

Caswell  &  Meeker^  for  appellee. 

Beok,  J. — I.  The  undlspnted  evidence  and  the 
pleadings  show  the  following  facts:  Plaintiff  owned 
1.  tbwasb:      the  land  in  question,  which  was  nninclosed 

no  evidence  •    j  tj.  •    i 

of  extent  I      and   nnoccupied.      It  was  mainly  praine. 

nominal  dam-  *  •/     x- 

ages.  Plaintiff  is  not  a  resident  of  the  state.     The 

herd  law  is  in  force  in  the  county  wherein  the  land  is 
situated.  The  defendant  herded  his  cattle  upon  the 
land ;  but  the  evidence  wholly  fails  to  show  how  long 
the  land  was  so  used  by  defendant,  how  many  cattle  he 
herded,  and  the  value  of  such  use,  or  any  other  fact 
which  would  enable  the  jury  to  estimate  the  damages, 
if  any,  which  plaintiff  sustained.  It  appears  that  other 
persons  herded  cattle  upon  the  land  during  the  time  it 
was  used  by  defendant.  Any  verdict,  except  for  nom- 
inal damages,  would  have  been  found  without  evidence, 
and  must  have  been  wholly  bused  upon  the  merest 
conjecture.  The  court  was  right  in  refusing  to  submit 
the  case  to  the  jury  for  a  verdict.  It  should  have 
directed  the  jury  to  find  a  verdict  for  a  nominal  sum,  if 
upon  the  law  and  the  facts  plaintiff  is  entitled  to  recover 
at  all,  which  we  do  not  attempt  to  decide ;  only  holding, 
for  the  purposes  of  the  case,  that,  if  plaintiff  can  recover 
at  all,  the  recovery  can  only  be  for  nominal  damages. 

II.  But  an  omission  to  award  nominal  damages, 
when  the  evidence  shows  a  right  to  recover  no  more,  is 
9L  afpkai.:        no  ground  for  setting  aside  a   judgment 

wsai^rj®"    and  granting  a  new  trial.  Norman  v.  Winch, 

nominal  dam-  _  •»■»  m-     -w 

ages  only.  65  lowa,  263  ;  Case  Threshing  Machine  Co. 
V.  Haven^  65  Iowa,  359 ;  Watson  id.  MoeUer^  63  Iowa, 
161;  Waison  v.  Van  Meter ^  43  Iowa,  76;  Wire  ». 
Foster^  62  Iowa,  114;  Insurance  Co.  o.  Findley^  69 
Iowa,  591 ;  Rowley  v.  Jewetty  56  Iowa,  492 ;  Portman 
V.  Klemishy  54  Iowa,  198. 

III.  The  question  as  to  the  liability  of  defendant 
for  herding  cattle  upon  the  nninclosed  and  unoccupied 
land  of  plaintiff  we  do  not  consider,  for  the  reason  that 
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its  decision  is  not  necessary  for  the  disposition  of  the 
case.    The  jadgment  of  the  district  coart  is 

Affirmed. 


76  to 
106  217 
106   m 

British  Ahsbioan  Assubakob  Company  v.  Neil  et  al.   m  m\ 

1.  Sureties:  ok  insurancb  agbnt's  bond:  fob  what  uajslk. 
Where  an  iDsnrance  agent  gave  a  bond  with  sureties,  in  the  midst 
of  a  month,  for  the  payment  to  the  company  of  the  premiums 
collected  by  him,  and  it  was  the  custom  to  give  customers  credit 
until  the  fivst  of  the  next  month  to  pay  the  premiums  for  policies 
issued  during  the  month,  held  that  the  sureties  were  properly 
chargeable  with  all  the  premiums  for  policies  issued  during  the 
month  in  which  the  bond  was  given,  even  though  issued  before  the 
execution  of  the  bond. 

S.  Appeal:  irbelbvant  but haemt.bss  findings.  Findings  of  fact, 
in  a  cause  tried  to  the  court,  which  are  not  relevant  to  any  issue 
in  the  case,  but  which  yet  work  no  prejudice,  are  no  ground  for 
reversal. 

8.  Sureties:  on  insurance  agent's  bond  :  fob  what  liabus.  An 
msurance  agent  accepted  a  county  warrant  for  premium  on  a 
policy,  but  the  company  refused  to  accept  it  of  him,  but  did  not 
cancel  the  policy.  Afterwards  the  agent  pledged  the  warrant,  but 
the  company  redeemed  it  and  credited  the  agent  with  the  difference 
between  the  amount  paid  in  redemption  and  the  value  of  the  war- 
rant. Held  that  the  sureties  on  the  agent's  bond  were  properly 
charged  with  the  amount  paid  for  its  redemption. 

4.  Appeal :  findings  of  ooubt  :  eyidencb  to  sustain.  The  findings 
of  a  court  in  a  law  case  have  the  effect  of  a  verdict,  and  will  not 
be  set  aside  for  want  of  evidence  to  support  them  unless  they  are 
ao  against  the  proof  as  to  raise  a  presumption  of  passion  or  prej- 
udice. 

ff.  Appeal :  OBJEcmoNS  not  raised  below.  An  appellant  who  has 
taken  no  exception  in  the  court  below  to  any  ruling  there  made 
cannot  be  heard  to  object  in  this  court. 

Appeal  from  Marshall  District  Court — Hon.   S.    M. 

Wbavee,  Judge. 

Filed,  Januaby  24,  1889. 

Action  npon  a  bond  given  by  defendant  Neil  and  his 
sureties,  the  other  defendants,  to  secure  the  proper  per- 
formance of  his  duties  and  obligations  as  an  agent  of 
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plainti  ff ,  and  the  payment  of  all  snms  of  money  received 
by  him  for  plaintiff.  One  of  the  points  of  contention 
was  as  to  the  liability  of  the  sureties  on  account  of  a 
county  warrant  for  seventy-five  dollars,  taken  by  the 
agent  for  a  premium,  which  the  company  refused  to 
accept,  and  which  the  agent  pledged  for  a  loan  of  fifty 
dollars  to  himself.  Afterwards,  on  the  termination  of 
the  agency,  the  company  redeemed  the  warrant,  collected 
it,  and  credited  the  agent  with  twenty -five  dollars.  The 
cause  was  tried  without  a  jury,  and  upon  findings  of 
facts  and  law  a  judgment  was  rendered  for  plaintiff. 
Defendants  appeal. 

J,  M.  Parker y  for  appellants. 

W.  W.  Miller^  for  appellee. 

Beck,  J. — 1.    The  facts  as  found  by  the  district 
court  are  these :    The  defendant  Niel,  having  for  several 

years  been  agent  for  plaintiff,  with  the  other 
*  inauranoe*      defendants  executed   the  bond  in  suit  to 

&ffdit*s  bond  * 

for  what  *  sccure  the  correct  discharge  of  his  duties 
as  agent.  Prior  to  the  execution  of  the  bond 
Neil  had  given  plaintiff  another  bond  for  the  same  pur- 
pose as  the  present  bond.  Prior  t  o  the  execution  of  the 
bond  in  suit,  Neil  had  issued  policies,  collecting  a  part 
of  the  premiums,  and  apart  remaining  uni>aid.  It  was 
in  accord  with  the  custom  of  the  business  to  give  custo- 
mers credit  until  the  first  of  the  month  following  the 
issuance  of  their  policies.  Neil  continued  business  after 
the  bond  was  given,  and  received  moneys,  for  which  he 
failed  to  account,  though  remitting  for  a  part  of  the 
business.  The  district  court  held  that  the  plaintiff  could 
not  apply  remittances,  made  by  N  eil  for  business  done 
before  the  first  day  of  the  month  in  which  the  bond  was 
executed,  to  arrearages  for 'business  done  before  that 
date,  except  that  money  collected  after  that  date  on 
account  of  business  of  the  preceding  month  should  be 
applied  to  such  arrearages ;  that  is,  the  sureties  are  only 
bound  to  make  good  Neil's  default  as  to  liabilities  and 
defaults  for  and  on  account  of  business  beginning  with 
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the  first  of  the  month  in  which  the  bond  was  executed ; 
ihey  cannot  be  held  for  past  defaults  and  arrearages.  In 
oar  opinion  these  rales  of  law  are  correct.  The  defend- 
ants ought  to  be  charged  with  the  business  for  the  whole 
of  the  month  in  which  the  bond  was  given,  for  the  reason 
that  under  the  customs  of  the  business  the  money  was 
not  due  therefor  until  the  first  day  of  the  next  month. 
The  business  was  really  of  the  month  succeeding  the 
month  in  which  the  bond  was  executed.  It  was  then 
completed,  and  the  money  was  due  therefor. 

II.  The  first  and  second  findings  of  facts  are  com- 
plained of  as  being  immaterial  and  irrelevant,  and  not 
2  AmAL'        predicated  upon  any  issue  in  the  case.    The 

£^^*^"*  findings  relate  to  the  agent's  employment  by 
findings.  plaiutiflp,  and  the  time  he  was  so  employed, 
and  the  fact  that  he  had  before  given  a  bond  which 
remained  in  force  till  about  the  time  the  bond  in  suit 
was  given.  If  it  be  admitted  that  these  facts  are  not 
presented  by  any  issue  in  the  case,  they  are  matters 
which  seem  to  show  the  relations  of  the  parties,  and  the 
beginning  of  the  liability  of-  the  sureties.  No  possible 
prejudice  could  have  resulted  to  defendants  from  these 
findings. 

III.  As  we  understand  counsel's  argument,  other 
objections  are  directed  against  the  findings  of  the  court 

on  the  ground  that  they  are  not  sufficiently 
insaranoe       supportcd   by   the   evideucc.     We  do  not 

ftgent  8  bond : 

for  what        Understand  counsel  to  maintain  that,  if  the 

IIMUi6« 

findings  of  facts  be  correct,  as  a  matter  of 
law  aU  the  conclusions  as  to  defendants'  liability  are 
erroneous.  It  may  be  that  counsel  can  be  understood 
to  maintain  that  as  a  matter  of  law  defendants  cannot 
be  held  liable  on  account  of  a  county  warrant  which  he 
took  for  a  premium,  and  plaintiff  refused  at  first  to 
accept  it.  But  after  the  agent  got  into  trouble  and  had 
pledged  the  warrant,  the  plaintiff  received  it,  and  cred- 
ited the  agent  with  the  balance  realized  on  it.  Plaintiff 
did  not  cancel  the  policy  upon  which  the  county  wiurant 
was  paid  as  premium.  It  could  surely  change  its  deter- 
mination not  to  accept  it.    The  business  pertained  to 
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the  time  for  which  defendants  are  liable.  We  see  no 
prejudice  resulting  to  defendants  by  the  plaintiff's 
finally  accepting  the  county  warrant.  Indeed,  they  were 
benefited  by  the  act.  The  plaintiff  could  have  declined 
to  accept  the  warrant.  The  agent  was  bound  to  pay  it 
money,  and  could  not  x>ay  in  choses  in  action  or  other 
property.  If  plaintiff  had  not  accepted  the  warrant, 
the  defendants  would  have  been  liable  for*  the  balance 
realized  on  it. 

ly.    Counsel  complain  that  the  findings  of  facts  by 
the  court  are  not  supported  by  the  evidence.    These 

findings  have  the  force  and  effect  of  a  verdict. 

4   Appxal  * 

'  findings  of      and  will  not  be  set  aside  unless  they  are  so 

^'tl^   a^;ainst  the  proof  as  to  raise  a  presumption 

of  passion  or  prejudice.    We  think  it  cannot 

be  said  that  the  findings  are  not  sufficiently  supported 

by  the  evidence.    Indeed,  we  think  they  are  in  accord 

with  the  preponderance  of  the  proof. 

y.    It  appears  that  plaintiff  appealed.    This  is  not 
shown  by  the  abstract,  but,  as  counsel  on  both  sides 
6  apfbal:        admit   it,    we    are    probably   justified    in 
SSt*^^'      regarding  it  as  a  fact.    But  as  we  find  no 
below.  exceptions  by  the  plaintiff  to  any  ruling  or 

finding  of  the  court  below,  it  cannot  urge  objections  in 
this  court.  Plaintiff  ought  to  have  taken  some  steps  to 
call  the  attention  of  the  court  below  to  the  rulings  to 
which  objections  are  made,  to  the  end  that  the  alleged 
errors  could  have  been  reviewed,  and,  if  found,  corrected 
in  the  court  below.  But  nothing  of  that  kind  was  done. 
We  cannot,  therefore,  review  the  case  on  plaintiff's 
appeaL    The  judgment  is  on  both  appeals 

Affirmed. 
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[The  following  opinions  were  retained  on  petitlonB  for  rehearing, 
and  did  not  oome  into  my  hands  in  time  for  insertion  in  their 
chronological  order.— Reporteb.] 


BuBBOUGHS  V.  Ellis  et  al. 

Mortgage :  forbclosubb  fob  note  due  :  decree  PBasBBViNa  uen 
AS  TO  THOSE  NOT  DUB.  The  petition  for  the  foreclosure  of  a  mort- 
gage as  to  one  of  the  notes  which  was  due— the  others  not  being 
due — ^recited  the  facts  as  to  the  notes  secured  by  the  mortgage,  and 
gave  their  dates,  their  amount,  and  the  time  when  they  would 
become  due ;  and  the  prayer  of  the  petition  demanded  a  judgment 
for  the  amount  due,  "  and  foreclosure  of  said  mortgage  for  amount 
of  such  judgment,  and  for  sale  of  said  real  estate  on  special  execu- 
tion ;"  and  the  original  notice  followed  the  prayer  of  the  petition* 
The  entry  on  the  calendar  was  as  follows :  "In  default ;  personal 
service  on  both  defendants;  judgment  against  defendants  for 
amount  of  one  note  and  attorney's  fees,  and  decree  of  foreclosure 
as  prayed."  At  the  close  of  the  decree  as  it  was  entered  up  it  was 
ordered  that  plaintiff's  lien  upon  said  real  estate  for  the  notes  not 
then  due  should  be  preserved.  The  property  was  sold,  and 
redeemed  by  defendants'  grantees,  who  sought  to  have  the  order 
preserving  the  lien  as  to  notes  not  yet  due  expunged,  as  not  being 
warranted  by  the  petition  and  original  notice,  nor  by  the  calendar 
entries  of  tiie  judge.  But  hM  that  such  objeotions  were  not  well 
taken,  and  that  the  order  was  a  proper  one  to  make  in  snoh  a  case. 

Appeal  from   PottawcMamie   District   Court. — Hok. 

H.  E«  Dbemeb,  Judge. 

Piled,  May  14,  1888. 

This  is  an  appeal  by  the  plaintiff  from  an  order 
made  by  the  court  below  changing  the  record  entry  of  a 
decree  for  a  foreclosure  of  a  mortgage  upon  certain  real 

estate.    The  facts  appear  in  the  opinion. 
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2).  C.  Bloomer^  for  appellant. 

Walter  L  Smithy  for  appellees. 

RoTHROOK,  J. — The  facts  involved  in  the  contro- 
versy are  not  the  subject  of  dispute.  It  appears  that 
the  plaintiff  was  the  holder  of  a  mortgage  given  to 
secure  the  payment  of  several  promissory  notes.  When 
one  of  the  notes  became  due  he  commenced  a  suit  for 
the  foreclosure  of  the  mortgage.  No  appearance  nor 
defense  was  made  thereto.  A  default  was  entered,  and 
a  judgment  was  rendered  on  the  note  that  was  due,  and 
at  the  end  of  the  decree  it  was  ordered  that  the  plain- 
tiff's lien  upon  said  real  estate  for  the  notes  not  then 
due  should  be  preserved.  The  property  was  sold  at 
sheriff's  sale  for  the  amount  of  the  judgment.  The 
grantees  of  the  defendants  in  the  foreclosure  redeemed 
from  the  foreclosure  sale,  and,  in  the  name  of  the 
defendants,  moved  the  court  to  expunge  from  the  record 
the  provision  preserving  the  mortgage  lien  so  far  as  it 
secured  the  notes  not  due.  If  the  ruling  of  the  court 
below  should  be  sustained,  the  effect  would  be  to  cut  off 
and  destroy  the  mortgage  lien,  as  held  in  Escher  v. 
Simmons^  64  Iowa,  269.  But  we  do  not  think  the 
ruling  of  the  court  on  the  motion  can  be  sustained.  A 
number  of  reasons  are  advanced  by  counsel  for  appellees 
in  support  of  the  ruling  of  the  court.  It  is  claimed  that 
the  petition  for  foreclosure  did  not  authorize  the  reserva- 
tion of  a  lien  for  the  notes,  and  that  the  original  notice 
in  the  action  was  insufficient  for  thkt  purpose.  We 
think  this  claim  is  not  supported  by  the  record.  The 
petition  recited  the  facts  as  to  the  notes  secured  by  the 
mortgage,  and  gave  their  dates,  their  amount,  and  the 
time  when  they  would  become  due ;  and  the  prayer  of 
the  petition  demanded  a  judgment  for  the  amount  due, 
^*  and  foreclosure  of  said  mortgage  for  amount  of  such 
judgment,  and  for  sale  of  said  real  estate  on  special 
execution.'*  The  original  notice  followed  the  prayer  of 
the  petition.  We  think  that  under  this  prayer  for 
relief  it  would  have  been  competent  for  the  court  to 
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have  continued  the  cause  as  to  the  notes  not  due,  in 
accordance  with  the  rule  in  McDoweU  v.  Lloyd^  23 
Iowa,  448 ;  and  there  ought  to  be  no  question  as  to  the 
right  to  preserve  the  lien  in  the  decree  of  foreclosure, 
and  drop  the  case  fro  m  the  docket.  The  proceedings, 
so  far  as  they  aflFect  the  rights  of  the  parties,  are  not 
different  from  what  they  would  have  been  if  the  court 
had  retained  the  cause  on  the  docket  until  the  deferred 
notes  became  due.  It  is  true,  as  claimed  by  counsel  for 
appellees,  that  a  party  cannot  have  successive  foreclos- 
ures of'  the  same  mortgage  lien ;  but  this  rule  has  no 
application  where  the  right  to  foreclose  for  notes  not 
yet  due  is  expressly  reserved  by  the  decree  of  the  court, 
and  this  court  ha^  never  determined  that  this  may  not 
be  done. 

It  is  claimed  that  the  decree  as  prepared  and 
recorded  was  not  authorized  by  the  entry  on  the  judge's 
calendar.  The  entry  on  the  calendar  was  in  these 
words:  ^' In  default;  personal  service  on  both  defend- 
ants ;  judgment  against  defendants  for  amount  of  one 
note  and  attorney's  fees,  and  decree  of  foreclosure  as 
prayed."  It  appears  that  the  record  entry  of  the  decree 
had  not  been  signed  by  the  judge  when  the  motion  to 
expunge  part  of  the  decree  was  made.  It  is  conceded 
by  counsel  that  the  signature  of  the  judge  to  the  record 
is  a  directory  provision  of  the  law,  and  that  the  decree 
is  ox>erative  without  such  signing.  But  it  is  contended 
that  the  provision  in  the  decree  reserving  the  lien  as  to 
the  notes  not  due  is  repugnant  to  the  petition  and 
original  notice.  We  have  found  that  there  is  no  such 
repugnance.  It  is  also  claimed  that  the  reservation  was 
not  authorized  by  the  entry  of  the  judge  upon  his  calen- 
dar ;  and  that  the  decree  may  be  amended  at  any  time 
before  it  is  signed  by  the  judge.  It  is  well  understood 
that  these  minutes  made  by  the  judge  are  in  the  most 
general  form.  They  are  intended  as  a  direction  to  the 
clerk  in  making  up  the  record.  They  are  never  made 
in  detail.  We  think  there  is  no  conflict  between  the 
minutes  and  the  decree.  We  do  not  determine  what 
the  effect  would  be  if  there  were  such  conflict.     The 
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clerk  was  reqaired  to  examine  the  i>etitioii  or  other  files 
to  determine  what  the  plaintiff  claimed,  and,  having 
done  so,  he  was  f  ally  warranted  in  making  the  reserva- 
tion contained  in  the  decree.  We  think  the  order  of 
the  district  coart  must  be 

Bevebssd. 
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il29    685  . 

Deed :  desobifhon  :  bbfugnant  classes  :  8CBROUin>nTa  gibcum- 
8TANCB3.  E.  owned  the  north  part  of  lot  8,  and  his  wife  the  south 
part  thereof,  and  also  a  part  of  lot  7.  They  both  died,  leaving  the 
lands  to  their  son's  J.  and  Z.  Afterwards  Z.,  as  the  heir  of  his 
mother,  conveyed  *'  the  undivided  half  of  lot  8  and  a  part  of  lot 
7,"  and  then  followed  a  description  by  metes  and  bounds,  which 
included  a  portion  of  lot  7,  and  only  that  part  of  lot  8  which  his 
mother  had  owned.  J.  also,  but  not  as  his  mother's  heir,  made  a 
like  deed  to  the  same  grantee.  Afterwards  J.,  the  surviving  heir, 
conveyed  that  portion  of  lot  8  which  his  father  owned  at  the  time  of 
his  death.  Hdd  that  the  land  described  in  this  last  deed  was  not 
included  in  the  deeds  previously  mentioned,  although  they  described 
the  land  as  .'*  lot  8  and  part  of  loc  7,"  instead  of  "  parts  of  lots  7  and 
8,**  but  that  it  descended  to  the  surviving  heir,  and  remained  in 
him  until  conveyed  by  the  last-named  deed.  In  reaching  this 
construction  other  surrounding  circumstances  are  considered,  for 
which  see  opinion. 

Appeal  from  Des  Moines  J>isiric6  Court— Kon. 
Charles  H.  Phelps,  Judge. 

Filed,  Septehbek  4,  1888. 

This  is  an  action  in  equity  by  which  the  plaintiff 
seeks  to  quiet  the  title  in  him  to  a  tract  or  sub-division  of 
land.  There  was  a  decree  for  the  defendant  and  the 
plaintiff  appeals. 

A.  H.  Stutsman,  for  appellant. 

Hedge  <ft  Blythe^  for  appellee. 
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RoTHBOOK,  J. — I.  The  land  in  controversy  is  part 
of  lot  8,  in  Wade's  sabdi vision  of  certain  land  in  the 
city  of  Burlington.  Lot  8  of  said  subdivision  is 
bounded  on  the  east  by  the  Mississippi  river.  Lot  7  of 
the  subdivision  adjoins  lot  8  on  the  west.  The  two  lots 
are  not  of  the  same  dimensions.  Lot  8  extends  further 
north  than  lot  7,  and  the  land  in  controversy  is  in  that 
part  of  lot  8  which  extends  north  of  an  extension  of 
the  north  line  of  lot  7  to  the  river.  Both  parties  claim 
under  a  line  of  conveyance  originating  with  E.  H.  Ives 
as  grantor.  It  appears  that  in  March,  1862,  Ives  made 
a  conveyance  to  Ann  B.  Evans.  The  land  conveyed  was 
described  as  follows  :  '^  Part  of  lots  seven  and  eight, 
*  *  *  commencing  eight  rods  west  of  the  southeast 
comer  of  lot  seven ;  thence  north  twenty  rods ;  thence 
east  to  the  Mississippi  river ;  thence  down  said  river  to 
the  southeast  corner  of  lot  eight ;  thence  west  to  the 
place  of  beginning, — containing  8^  acres,  more  or  less." 
It  will  be  readily  observed  that  this  conveyance  did  not 
include  that  part  of  lot  8  which  extended  north  of  lot 
7,  and  that  such  was  the  intention  of  the  parties  is  made 
manifest  by  the  fact  that,, in  1863,  Ives  conveyed  to  J.  N. 
Evans  all  that  part  of  lot  8  not  before  that  time  sold. 
This  last  conveyance  included  the  land  in  controversy. 
J.  N.  Evans  and  Ann  B.  Evans,  the  grantees  in  the 
above-named  conveyances,  were  husband  and  wife. 
They  died  intestate,  leaving  J.  C.  Evans  and  Z.  B.  Evans 
their  only  heirs.  In  March,  1866,  Z.  B.  Evans,  who 
described  himself  as  heir  at  law  of  Ann  B.  Evans, 
made  a  conveyance  to  Andrew  Geiger.  The  deed 
described  the  land  conveyed  as  '^the  undivided  half 
of  lot  8,  and  part  of  lot  7,  *  *  *  commencing  eight 
rods  west  of  the  southeast  corner  of  lot  7 ;  thence  north 
twenty  rods ;  thence  east  to  the  Mississippi  river ;  thence 
down  the  river  to  the  southeast  corner  of  lot  eight; 
thence  west  to  the  place  of  beginning, — containing 
3^  acres."  In  May  of  the  same  year,  J.  C.  Evans  con- 
veyed the  undivided  half  of  the  same  land  to  Geiger. 
The  description  of  the  land  in  the  two  deeds  is  identical. 
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J.  C.  Evans  did  not  in  his  deed  describe  himself  as  an 
heir  at  law  of  Ann  B.  Evans.  In  1873,  Geiger  made  a 
conveyance  to  certain  grantees,  in  which  the  land  con- 
veyed was  described  as  lot  8  and  part  of  lot  7,  followed 
with  the  identical  description  by  metes  and  bounds 
and  quantity  of  land  as  the  other  deeds  above  referred 
to. 

The  plaintiff  claims  title  under  the  grantees  from 
Geiger,  and  the  defendant  claims  title  under  a  convey- 
ance from  J.  C.  Evans,  the  surviving  heir  of  Ann  B. 
Evans  and  J.  N.  Evans ;  and  the  question  to  be  deter- 
mined is  whether  the  land  in  controversy  passed  to  the 
plaintiff's  grantors  by  the  conveyances  above  set  out. 
If  it  did  not  pass,  it  remained  in  the  heirs  of  J.  N. 
Evans,  and  a  conveyance  from  them  to  the  defendant 
invested  the  defendant  with  the  title.  It  is  purely  a 
question  of  the  proper  construction  of  the  description 
in  the  deeds.  The  plaintiff  does  not  ask  a  correction  of 
the  deeds  on  the  ground  of  mistake.  He  insists  that^ 
by  the  very  language  of  the  description,  the  land  in 
dispute  was  conveyed  to  his  grantors.  It  is  conceded 
that  the  title  to  the  land  in  dispute  was  conveyed  by  Ives 
to  J.  N.  Evans,  and  that  it  had  not  before  that  been  con- 
veyed to  Ann  B.  Evans.  But  it  is  claimed  by  appellant 
that  because  the  deeds  from  the  subsequent  owners 
described  the  land  as  ^Mot  eight  and  part  of  lot  seven," 
instead  of  ^'  part  of  lots  seven  and  eight,"  the  whole  of 
lot  8  was  conveyed,  notwithstanding  that  in  the  subse- 
quent part  of  the  description  by  metes  and  bounds,  and 
in  the  quantity  of  land  conveyed,  part  of  lot  8  was 
expressly  excluded.  It  is  to  be  observed  that  these 
provisions  of  the  deeds  are  repugnant  to  each  other. 
But  when  we  consider  the  circumstances  surrounding  the 
parties  at  the  time  the  conveyances  were  made,  we  think 
the  particular  description  by  metes  and  bounds,  which 
expressly  excludes  the  north  part  of  lot  8,  should  be 
regarded  as  the  land  intended  to  be  conveyed  by  the 
grantors.  In  the  conveyance  from  Z.  B.  Evans  he 
described  himself  as  the  heir  of  Ann  B.  Evans.  He 
must  have  therefore  intended  to  convey  the  land  he 
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inherited  from  Ann  B.  Evans,  and  not  that  which  he 
inherited  from  his  father,  J.N.  Evans.  It  is  true  that 
in  the  conveyance  of  J.  C.  Evans  he  is  not  described  as 
the  heir  of  Ann  B.  Evans.  But  he  conveyed  by  precisely 
the  same  description.  And  it  appears  that  Z.  B.  Evans 
attended  to  the  business  of  making  the  sale  for  himself, 
and  for  his  brother  J.  C.  Evans,  It  further  appears  that 
the  defendant  has  had  part  of  the  land  fenced  since 
1881,  the  time  of  his  purchase,^  and  no  adverse  claim 
was  made  until  the  plaintiff  acquired  his  alleged  title, 
in  December,  1886,  and  commenced  this  suit  in  February, 
1887.  We  are  aware  of  the  rule  that  it  is  proper  to 
consider  the  circumstances  surrounding  the  parties  in 
construing  the  description  in  conveyances,  for  the  pur- 
pose of  arriving  at  the  intention  of  the  parties ;  but,  of 
course,  these  circumstances  must  be  considered  in  con- 
nection with  the  language  to  be  construed.  Taking 
these  elements  into  consideration,  we  conclude  that  the 
district  court  correctly  held  that  the  land  in  controversy 
was  not  conveyed  to  the  plaintiff's  grantors. 

Affirmed. 


MiLLEB  V.  The  Minnesota  &  Northwestern  Railway 

COMPANT. 

Bailroads:  conbtbuction  under  contract:  neouoemt  operation 
OF  construction  train  :  LIABIUTT.  A  Contractor  agreed  to  lay 
defendant's  track  at  the  rate  of  a  certain  number  of  miles  per 
month,  defendant  "to  furnish  all  motive  power  and  cars,  and 
operate  the  construction  trains."  One  of  the  contractor 's  employes 
was  killed,  as  alleged,  by  the  too  rapid  running  of  a  construction 
train.  Held  that  defendant  was  not  liable,  because,  from  the 
nature  and  terms  of  the  contract,  it  did  not  have  control  of  the 
construction  trains,  though  the  train  men  were  retained  on  its 
pay-roU  and  received  their  wages  from  it. 

Appeal  from  Dubuque  District  Court, — Hon.  C.   F. 

Couch,  Judge. 
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Miller  v.  The  Mmneeota  &  N.  W.  Ry.  Co. 


Filed,  Septembbb  6,  1888. 

Action  to  recover  damages  for  injuries  to  Joseph 
Miller,  the  plaintiff's  intestate,  which  resulted  in  his 
death.  The  injary  was  caused  by  a  construction  train 
upon  which  the  deceased  was  riding,  and  which,  it  is 
aUeged,  was  so  negligently  oi>erated  that  it  spread  the 
rails,  left  the  track,  and  partially  turned  over,  and  in 
consequence  thereof  Miller  was  killed.  There  was  a 
trial  by  a  jury,  and  a  verdict  and  judgment  for  plaintiff, 
and  defendant  appeals. 

Fouke  &  Lyon  and  Lusk  &  Bunn^  for  appellant. 

Henderson^  Hurd^  Daniels  <6  Kiesel,  for  appellee. 

RoTHROOK,  J., — The  train  by  which  the  deceased 
was  killed  was  a  track-layers '  construction  train.  The 
road  was  unfinished  at  the  place  of  the  accident.  The 
rails  were  not  spiked  to  all  of  the  ties ;  and  as  the  train, 
which  consisted  of  cars  heavily  loaded  with  steel  rails 
and  other  construction  materials,  was  being  backed  to 
the  end  of  the  track,  the  rails  in  the  track  spread,  the 
train  was  derailed,  and  Miller,  who  was  riding  on  one  of 
the  cars  loaded  with  rails,  was  killed.  A  material  ques- 
tion in  the  case  is,  was  the  defendant  in  any  event 
liable  in  damages  for  the  alleged  negligence  claimed  to 
be  the  cause  of  the  casualty  ?  The  question  arises  upon 
a  contract  between  the  defendant  company  and  a  part- 
nership known  as  Harris  &  Co.,  which  contract  is  as 

follows : 

'*St.  Paul,  Minn.,  July  9,  1886. 

"A.   B.   &iclcn€2/^   Esq.^  President  Minnesota  A 

Northwestern  Railway  Company^  St.  Paul^  Minnesota. 

Dear  Sir:    The  undersigned  hereby  propose  to  lay 

as  much  track  as  you  may  require  on  the  Dubuque  & 

Northwestern  Railway,  from  the  end  of  the  present 

track  near  Durango,  westward,  commencing  about  the 

20th  of  August  next,  and  laying  at  the  rate  of  not  less 

than  thirty-five  (36)  miles  per  month.     Also  to  lay  what 

track  you  may  require  on  the  line  of  the  Minnesota  & 
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Northwestern  Railroad,  between  Chicago  and  the  janc- 

tion  with  the  Illinois  Central  Railroad  near  Freeport, 

commencing  immediately  after  completing  the  work  on 

the  Dnbnqne  &  Northwestern  Railway,  above  specified, 

at  the  rate  of  not  less  than  thirty-five  (36)  miles  per 

month,  to  lay  snch  track  in  good  workman-like  manner 

at  sub-grade,  and  to  handle  all  material,    including 

loading  and  unloading  rails  and  ties  that  are  delivered 

during  the  time  we  are  laying  track,  at  and  for  the  sum  of 

two  hundred  and  twenty-five  (|336)  dollars  per  mile,  with 

an  extra  allowance  of  twenty  ($30)  dollars  for  each  split 

switch  and  frog,  and  fifteen  (|16)  dollars  for  each  stub 

switeh  and  frog.    You  to  furnish  all  motive  power  and 

cars  and  operate  the  construction  trains ;  we  to  furnish 

all  tools  and  machinery  and  labor  necessary  to  lay  said 

track.    This  price  to  cover  all  royalty  for  the  use  of 

machines.   Paymente  to  be  made  on  the  15th  day  of  each 

calendar  month  for  all  work  done  during  the  previous 

month,  reserving  ten  per  cent.  (10  per  cent.)  until  all 

of  said  work  is  completed. 

^^  Harris  &Co., 

"By  Geo.  P.  Harris.'* 

"This  proposition  is  accepted.     M.  &  N.  W.  R.  R.  Co. 

"By  A.  B.  Stiokney,  President." 

Under  this  contract  the  appellant  furnished  a 
construction  train  with  a  crew  to  operate  it,  and  Harris 
&  Co.  proceeded  with  the  work  of  track-laying.  The 
plaintiff's  intestate  was  an  employe  of  Harris  &  Co., 
engaged  in  laying  down  the  rails  on  the  track.  At  the 
time  of  the  accident  by  which  Miller  was  killed,  he  was 
riding  to  the  front,  to  his  work,  and  was  seated  on  a 
platform  car  loaded  with  rails.  Harris  &  Co.  were  made 
defendants  in  the  action,  but  they  obtained  an  order  for 
a  separate  trial  in  the  district  court.  It  is  not  claimed 
by  counsel  for  the  plaintiff  that  the  appellant  is  liable 
by  reason  of  any  negligence  in  attempting  to  run  the 
train  over  an  insufficient  and  unsafe  track.  It  is 
conceded  that  the  manner  in  which  the  track  was  laid 
waa  a  matter  not  under  the  control  of  the  appellant,  and 
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that  it  is  not  liable  for  any  negligent  acts  of  Harris  & 
Co.  But  it  is  claimed,  nnder  the  above  contract  and 
the  evidence  in  the  case,  that  the  defendant  is  liable  for 
the  negligent  conduct  of  its  engineer  in  running  the  train 
over  an  unfinished  track  at  a  dangerous  rate  of  speed, 
without  keeping  a  lookout  ahead.  This  question  is  to 
be  determined  mainly  by  a  construction  of  the  said 
written  contract.  '  It  will  be  observed  that  the  construc- 
tion train  was  under  the  absolute  control  of  Harris  & 
Co.  There  is  no  dispute  as  to  the  correctness  of  this 
proposition,  so  far  as  the  general  direction  of  the  work  to 
be  done  by  the  train  was  concerned.  This  is  necessarily 
implied  from  the  fact  that  the  contract  requires  Harris 
&  Co.  to  handle  all  material,  and  to  load  and  unload  the 
same  as  required  for  the  work.  They  were  bound  by 
the  contract  to  lay  the  track  at  the  rate  of  thirty-five 
miles  per  month,  and  to  do  their  work  they  must  of 
necessity  have  had  the  control  of  the  train.  They 
could  direct  it  to  be  placed  at  any  desired  point  on  the 
road  to  load  or  unload,  direct  it  when  to  start  on  a  trip, 
and  when  and  where  to  stop,  and  the  number  of  trips. 
All  of  this  seems  to  be  conceded  by  counsel  for  appellee ; 
but. they  claim  that  the  train-men  were  not  under  the 
control  of  Harris  &  Co.  as  to  the  speed  with  which  the 
train  was  to  be  run  over  the  road,  and  as  to  the  care 
with  which  the  same  was  to  be  managed  while  in 
motion.  There  is  no  evidence  that  the  defendant,  by 
any  direct  act,  retained  any  control  over  the  train  and 
its  crew.  On  the  contrary,  as  it  was  at  work  in  con- 
structing a  road,  it  was  not  running  under  any  time 
card,  nor  by  the  di  rection  of  any  train-dispatcher  of  the 
defendant.  The  fact  that  the  engineer,  fireman,  brake- 
men  and  conductor,  who  composed  the  train-crew,  were 
retained  upon  the  defendant's  pay-rolls,  and  received 
their  wages  from  the  defendant,  does  not  tend  to  show 
that  the  defendant  retained  any  control  of  the  move- 
ments of  the  train.  The  furnishing  of  the  train  and  the 
payment  of  the'  train *men  was  part  of  the  considera- 
tion pa  id  by  the  defendant  to  Harris  &  Go.  for  laying 
the  trac  k. 
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Counsel  for  appellee  claim  that,  tinder  the  clause  of 
the  contract  requiring  the  defendant  to  ^^  operate  the 
construction  train,"  the  control  of  the  train  crew  as  to 
the  rate  of  speed  at  which  the  train  should  be  run,  and 
the  care  and  vigilance  to  be  exercised  by  the  engineer, 
was  not  given  to  the  contractors.    This  ^we  think  was 
giving  the  word  "operate,"  as  used  in  the  contract,  a 
much  more  extended  significance  than  is  authorized  by 
the  contract.    It  is  not  used  in  the  general  sense  com- 
mon to  all  the  acts  necessary  to  the  use  of  a  railroad  by 
moving  trains  over  it.    The  whole  scope  of  the  contract 
shows  that  it  is  used  in  the  restricted  sense  that  the 
necessary  force  was  to  be  furnished  to  move  the  train 
over  the  road  at  such  times  as  directed  by  the  con- 
tractors,  Harris  &  Co.;    and  to  limit  the  control  of 
Harris  &  Co.,   so  as   to  allow  the    train-men  or  the 
defendant  to  determine  how  fast  or  how  slow  the  train 
must  be  run,  finds  no  warrant  in  the  contract.     Suppose 
that  the  train-men  should  have  persisted  in  running  the 
train  so  slow  as  to  seriously  impede  the  progress  of  the 
work,  or  that  they  should  have  run  so  fast  as  to  endanger 
the  safe  carriage  of  the  materials,  there  can  be  no  doubt 
that  Harris  &  Co.  had  the  power  to  require  them  to 
move  the  train  at  a  proper  rate  of  speed.    As  we  con- 
strue this  contract,  the  defendant  is  not  liable  for  the 
damages  occasioned  by  the  death  of  plaintiff's  intes- 
tate, and  the  court  should  have  so  instructed  the  jury. 
The  rule  is  well  established, — indeed,  it  is  fundamental,    tr 
— ^that  where  an  independent  contractor  is  employed 
to  construct  a  building,  or  to  perform  any  other  work, 
and  the  employer  reserves  no  control  as  to  the  manner 
of  performance,  the   employer   is  not  liable  for  the 
contractor's  negligence.     Kellogg  v.  Payne^  21  Iowa, 
576 ;  Callahan  v.  Burlington  &  M.  R.  By.  Co. ,  23  Iowa, 
662 ;   Wood  v.  Ind.  District  of  Mitchell^  44  Iowa,  27. 
And  to  the  same  effect,  and  as  somewhat  bearing  upon 
the  facts  in  this  case,  see   Wood  v.  Cobby  13  Allen,  58 ; 
Kimball  V.  Cushman,  103  Mass.  194,  and  tlitte  v.  Hepub. 
Vol.  Ry.  Co.,  19  Neb.  620. 

The  Dubuque  & .  Northwestern  Railway  Company 
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and  the  Mi  nnesota  Loan  &  Debenture  Company  were 

made  parties  defendant.    The  court,  on  their  motion, 

directed  a  verdict  for  them.    The  plaintiff  appeals  from 

this  order  of  the  court.     The  cause  must  be  affirmed 

upon  this  appeal.     It  does  not  appear  that  either  of 

said  defendants  had  any  control  over  the  train,  nor  the 

laying  of  the  track.     The  judgment  of  the  district  court 

upon  plaintiff's  appeal   will   be   affirmed,   find  upon 

defendant's  appeal  it  will  be 

Reversed. 


The  Littleton  Savings  Bank  et  al.  v.  The  Osceola 

Land    Company    et   al. 

1.  Appeal:  Noncs:  FnJNam  clerk's  ofbicb.  The  statate  requir- 
ing Dotice  of  appeal,  after  service,  to  be  filed  in  the  clerk  s  office  ia 
directory  merely,  and  a  failure  to  file  it  does  not  affect  the  appeal 
which  has  been  taken  by  the  proper  service  of  the  notice. 

2.  : :  0ERVICB  ON  ABSIONBE  OF  JUDOMBNT.  Where  a  judg- 
ment creditor  assigns  his  judgment  by  writing  filed  in  the  clerk's 
office,  but  notice  thereof  is  not  served  on  the  opposite  party,  the 
notice  of  appeal  must  be  served  on  him,  and  not  on  his  assignee, 
as  the  latter  is  not  by  the  assignment  made  a  party  to  the  acticm. 

3.  Meohanio'B  Lien :  no  contkact  with  owneb  of  land.  H.,  W. 
and  S.  had  agreed  to  organize  a  corporation,  but  it  was  not  <ngan- 
ized  until  some  months  later.  Meanwhile  H.,  by  arrangement 
with  the  others,  purchased  land  in  his  own  name  and  erected  a 
building  thereon,  all  of  which  became  the  property  of  the  corpora- 
tion after  its  organization.  Hdd  that  he  was  not  entitled  to  a 
mechanic's  lien  upon  the  property  on  account  of  the  improvements 
made  thereon  by  him,  because  they  weve  not  made  under  any 
contract  with  the  owner  of  the  land,  as  the  statute  requires. — ^the 
title  of  the  land  at  the  time  being  in  himself,  and  the  corporation 
not  yet  having  any  legal  existence.  But  hdd,  further,  th^  he  was 
entitled  to  judgment  against  the  corporation  for  the  expenditures 
made  by  him  for  its  use  and  benefit. 

Appeal  from  Clark  District  Court. — Hon.  R.  C. 

Henky,  Jadge. 

Filed,  September  6,  1888. 


SUPPLEMENT.  661 


The  Littleton  Sav.  Bk.  ▼.  The  Osceola  Land  Co. 


Action  to  foreclose  a  mortgage  on  real  estate 
executed  by  the  Osceola  Land  Company.  B.  L.  Harding 
was  made  a  defendant,  and  he  filed  a  cross-petition, 
claiming  a  mechanic's  lien  on  the  mortgaged  property. 
Decree  foreclosing  the  mortgage  and  establishing  the 
mechanic's  lien,  which  was  declared  to  be  the  superior 
hen,  and  the  plaintiffs  appeal. 

M.  L.  Temple  and  W.  M.   Wilson^  for  appellants. 

KavffmanA  Ouernsey^  for  Harding. 

Oatchy  Connor  &  Weaver,  for  land  company. 

MUchell  &  Dudley,  for  Clark  County  Bank. 

Sesvebs,  C.  J. — L     Before  considering  the  merits 
of  this   controversy,    we   are  required    to    determine 
1  AppBAi-        whether  an  appeal  has  been  taken.    The 
to  oklrr/"^  notice  of  appeal  was  duly  served  on  the 
office.  proper  parties  and  clerk,  but  was  not  filed 

in  the  ofl9ice  of  the  latter  until  more  than  six  months 
after  the  decree  was  entered  of  record,  and  it  is  insisted 
that  such  filing  is  an  essential  prerequisite.  It  is  pro- 
vided by  statute  that  ^^an  appeal  is  taken  by  the  service 
of  a  notice  in  writing  on  the  adverse  party,  his  agent  or 
attorney,  *  *  *  and  also  upon  the  clerk  of  the  court 
wherein  the  proceedings  were  had,  stating  the  appeal 
from  the  same.  *  *  *"  Code,  sec.  3178.  This 
having  been  done,  it  follows  th^t  the  appeal  was  duly 
and  properly  taken.  The  statute  in  express  terms  so 
provides.  It  is  true  that  it  is  provided  by  statute  that 
the  notice  must  be  ^^  returned  immediately  after  service 
to  the  office  of  the  clerk."  Id.  sec.  3214.  This  statute 
is  directory,  and,  if  not^  the  appeal  taken  by  the  service 
of  the  notice  is  in  no  respect  affected  thereby. 

On  the  same  day  on  which  the  decree  was  entered 
B.  L.  Harding  assigned  his  interest  therein  to  Nellie  L. 

8  . .      Harding,  trustee,  and  such  assignment  was 

•  g^^jn  •^  filed  in  the  clerk's  office.     But  this  did  not 
jmUpment.      make  said  assignee  a  party  to  the  action. 
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or  make  it  essential  that  she  should  be  served  with 
notice  of  appeal.  Before  she  could  become  a  party  to 
the  action  so  as  to  become  entitled  to  service  of  notice  of 
appeal,  she  must  have  been  made  so  by  some  order  of 
the  court.  Appellants  were  not  bound  to  take  notice  of 
such  assignment,  and  it  was  never  served  on  them. 

II.    The  pleadings  are  voluminous,  but  it  is  not 
deemed  essential  to  refer  to  them  with  particularity,  for 

the  reason  that  the  right  of  appellants  to  a 
lien:  no  con-  foreclosure  of  the  mortgage  is  not  ques- 
owner  of  tioued  ;  and  the  material  questions  we  are 
called  upon  to  determine  are  whether  the 
defendant  Harding  is  entitled  to  a  mechanic's  lien,  and, 
if  not,  whether  he  is  entitled  to  a  judgment  against  the 
land  company.  In  January,  February  and  March,  1882, 
Mr.  Harding  purchased  the  real  estate  described  in  the 
mortgage  upon  which  he  seeks  to  establish  a  mechanic's 
lien,  and  the  same  was  conveyed  to  him  in  the  -months 
above  stated.  In  June,  1882,  the  mortgage  sought  to  be 
foreclosed  was  executed  by  the  Osceola  Land  Company 
to  the  American  Mortgage  and  Investment  Company,  to 
secure  certain  bonds  executed  by  the  land  company  to 
the  amount  of  twenty  thousand  dollars,  which  bonds 
belong  to  the  appellants.  The  articles  of  incorporation 
of  the  Osceola  Land  Company  puri)ort  to  be  signed  at 
Osceola,  Iowa,  in  March,  1882,  and  acknowledged  by 
two  of  the  incorporators  on  the  fourteenth  day  of  June, 
1882,  at  Boston,  Massachusetts,  and  by  the  other 
incorporators  a  few  days  thereafter  in  Iowa.  It  satis- 
factorily appears,  we  think,  that  the  articles  were 
prepared  in  Boston  about  June,  1882,  and  dated  back ; 
but,  be  this  as  it  may,  the  incorporation  known  as  the 
"Osceola  Land  Company  "  was  not  formed  until  June, 
1882.  The  incorporators  were  B.  L.  Harding,  W.  W. 
Wick  and  H.  N.  Smith.  Harding  was  president,  and 
Wick  secretary,  of  the  company.  As  early  as  March, 
1882,  the  erection  of  a  building  on  the  mortgaged 
premises  by  Mr.  Harding  was  commenced.  Whether 
he  was  then  acting  for  himself  or  for  some  one  else, 
is  possibly  a   controverted    queBtion.      At   that  time 


SUPPLEMENT.  663 


The  Littleton  Sav.  Bk.  v.  The  Osceola  Land  Co. 

the  account  for  which  he  claims  a  mechanic's  lien 
commences.  In  January,  1883,  Harding  conveyed  the 
mortgaged  premises  to  the  Osceola  Land  Company. 
In  July,  1886,  he  filed  in  the  clerk's  office  a  statement 
under  oath  claiming  a  mechanic's  lien  ''under  a 
contract  with  the  Osceola  Land  Company,"  and  that 
he  commenced  under  such  contract  to  ''  furnish  material 
and  labor  for  said  bailding  on  or  about  the  first  day  of 
April,  1882."  As  to  the  facts  above  stated  we  think 
there  is  no  serious  controversy.  The  appellants  contend 
that  Harding  is  not  entitled  to  a  mechanic's  lien 
uix>n  several  grounds,  among  which  is  that  no  contract 
with  the  owner  of  the  land  has  been  established,  either 
express  or  implied.  That  it  is  essential  that  there 
should  be  such  a  contract  is  expressly  provided  by 
statute.  McClain's  Code,  p.  696,  sec.  3.  We  do  not 
understand  counsel  for  appellee  to  claim  otherwise. 

At  the  time  Harding  states  he  entered  into  the 
contract,  in  the  statement  filed  claiming  a  lien,  the 
Osceola  Land  Company  had  not  then  been  formed,  and 
was  not  then  in  existence,  and  therefore  did  not  own 
the  land,  unless  Harding  held  the  legal  title  as  trustee 
for  such  company,  as  possibly  counsel  for  appellee 
cont-ends.  But  it  is  difficult  to  see  how  a  proposed 
corporation  not  yet  formed  can  hold  an  equitable  title 
to  real  estate.  It  is  clear,  therefore,  that  Harding 
could  not  have  made  a  contract  with  or  furnished 
materials  under  one  made  with  such  company.  At  the 
time  it  is  claimed  the  contract  was  made,  Harding 
owned  the  land,  and  he  does  not  claim  the  lien  under 
any  contract  made  with  himself.  Such  a  claim  would  be 
preposterous.  We  understand  the  contention  of  counsel 
for  the  appellee  Harding  substantially  to  be  that,  prior 
to  the  organization  of  the  land  company,  the  promoters 
of  the  corporation  and  enterprise,  Smith,  Wick  and 
Harding,  determined  to  purchase  the  land,  construct 
the  building  and  then  organize  the  corporation,  and 
make  the  requisite  conveyance  and  transfer  to  it ;  and 
that  in  pursuance  of  this  purpose  the  legal  title  was 
taken  in  the  name  of  Harding,  and  that  he  became  a 
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trastee  for  a  corporation  not  yet  formed ;  that  it  was 
agreed  that  Smith  should  own  all  the  stock  in  the 
corporation,  which  it  will  be  conceded  he  did.     Neither 
Harding  nor  Wick  owned  any  stock,  although  they 
acted  as  president  and  secretary  of  the  corporation. 
Counsel  for  the  appellee  further  claim  that  the  contract 
was  made  with  Smith  as  one  of  the  promoters,  who 
alone  was  pecuniarily  interested  in  the  corporation,  and, 
as  the  latter  has  accepted  the  conveyance  of  the  real 
estate  and  building,   and  is  receiving  the  rents   and 
profits  and  enjoying  all  the  benefits,  it  should  pay 
Harding  all  money  actually  expended  by  him.    Conced- 
ing all  this  to  be  true,  the  question  remains,  is  Harding 
entitled  to  a  mechanic's  lien  t  which  does  not  and  cannot 
exist  because  of  any  equities  which  may  exist  between 
the  parties,   but  because  the  statute  so  provides.     It 
therefore  cannot  be  recognized  or  established,  except 
under  the  provisions  of  the  statute.     We  do  not  find 
any  sufficient  evidence  that  the  real  estate  was  conveyed 
to  Harding  as  trustee  for  any  one ;  and  it  is  not  claimed, 
and  is  not  true,  that  Smith  ever  owned  either  the  l^;al 
or  equitable  title  to  the  land  or  building,  which  are 
owned  by  the  land  company,  and  it  is  entitled  to  and  is 
receiving  the  rents  and   profits  thereof ;  and  we  find 
under  the  evidence  that  Harding  has  expended  the 
amount  found  due  him  by  the  district  court  in  purchas- 
ing the  land  and  erecting  the  building,  and  we  think, 
under  the  facts  disclosed  in  the  record,  that  Harding  is 
entitled  to  recover  such  amount  of  said  company.    We 
do  not  deem  it  material  to  state  the  reasons  upon  which 
our  conclusion  is  based,  further  than  to  say  it  is  based 
upon  the  equitable  principle  that  Harding  has  expended 
money  for  the  benefit  and  use  of  the  company,  with  its 
knowledge,  as  we  think  we  are  required  to  find  under 
the  evidence. 

It  has  not  seemed  to  us  that  it  is  essential  we  should 
determine  whether  certain  attorneys  had  the  right  to 
appear  for  the  land  company,  because  we  are  unable  to 
see  that  any  practical  benefit  would  result  should  we  do 
so.    So  much  of  the  decree  of  the  district  court  as  gives 
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Harding  a  meclianic's  lien  will  be  reversed.  The 
appellants  are  entitled  to  the  first  lien,  and  the  Clark 
Connty  Bank  to  the  second,  and  Harding  is  entitled  to 
judgment  for  the  amonnt  fonnd  due  him  by  the  district 
court)  and  he  must  pay  the  costs  of  this  appeal. 

Modified  and  Affirmed. 


Lynn  v,  Mobse. 

The  Same  v.  Wells. 

The  Same  v.  Mitchell, 

1.  Tax  Sale  and  Deed:  defbctiyb  deed:  who  uatqihestion. 
Section  897  of  the  Code,  providing  that  no  person  ahaU  be  permitted 
to  question  a  tax  title  unless  be  or  his  grantors  had  title  to  the 
property  at  the  time  of  the  tax  sale,  applies  to  cases  where  there 
are  formal  defects  in  the  tax  deed. 

2.      :     ACmON  TO  SET  A8n>E :      CONDITION  :     TITLE  OF  PLAINTIFF : 

LOST  DEED  :  EVIDENOB  TO  SUPPLY.  Plaintiff  brought  these  actions 
to  set  aside  tax  deeds,  and  was  required  first  to  show  title  in  him- 
self or  his  grantors  when  the  tax  sales  were  made.  ( Code,  sec. 
897.)  The  chain  of  his  title  ran  back  unbroken  for  more  than 
thirty  years  to  one  Mrs.  M.,  but  there  was  no  deed  of  record  to  her 
from  T.,  who  entered  the  land.  Plaintiff,  however,  claimed  that 
such  a  deed  had  been  made  but  lost,  and  he  showed  that  there  was 
found  among  T.'s  papers  a  contract  for  the  sale  of  land  in  Adams 
county,  Iowa,  by  T.  to  M.,  for  six  hundred  and  forty  dollars,  of 
which  two  hundred  dollars  had,  according  to  the  agreement,  been 
paid,  and  three  hundred  and  forty  dollars  were  to  be  paid  in  two 
weeks  and  a  deed  made.  This  was  dated  May  8, 1856.  The  deed  from 
H.  was  dated  August  21,  1856.  T.  lived  ten  years  after  this  agree- 
ment, but  neither  he  nor  his  administratrix  nor  his  heirs  ever 
afterwards  claimed  title  to  the  land  in  question,  but  such  title  was 
claimed  by  M.  and  his  grantees,  who  alone  paid  the  taxes  during 
aU  those  years.  Held  that  this  evidence  was  sufficient  to  establish 
the  execution  of  the  deed  from  T.  to  M.  ;  and,  since  the  deed  by 
Mrs.  M.  was  a  warranty  deed  in  the  usual  form,  in  which  she  and 
her  husband  united  in  the  granting  clause  and  covenant  and 
acknowledged  receipt;of  the  consideration,  held,  further,  that  it 
was  immaterial  whether  T.  conveyed  to  Mrs.  M.  or  her  husband. 
And  held,  further,  that  though  but  three  hundred  dollars  had  been 
paid  by  M.  under  the  agreement,  that  pajrment  would  have  given 
M.  and  his  grantees  the  right  to  redeem  from  tax  sales.  (See cases 
cited  in  opinion.) 
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8.      :    :    :    PAYMENT  OF  TAXES  DUB  BY  FLAIOTIFF  : 

PLEADING :  WAIVER :  APPEAL.  Before  a  party  can  maintain  an 
action  to  set  aside  a  tax  deed,  he  must  show  title  in  himself,  and 
also  "  that  all  taxes  dae  upon  the  property  have  been  paid'*  by 
himself  or  his  grantors.  (Code,  sec.  897.)  The  fact  of  such  pay- 
ment must,  therefore,  be  stated  In  the  petition ;  from  which  it 
must  be  inferred  that  the  taxes  contemplated  are  those  due  when 
the  action  is  commenced,  and  not  those  which  may  fall  due  subse- 
quently ;  and  it  has  often  been  held  that  the  provision  does  not 
apply  to  taxes  paid  by  the  tax-sale  purchaser.  ( See  cases  cited  in 
opinion.)  But  where  the  petition  does  not  allege  the  payment  of 
taxes  by  plaintiff,  and  no  objection  is  made  on  that  account  in  the 
trial  court,  none  can  be  raised  on  appeal  in  this  court. 

4.      :     NOTICE  TO  REDEEM  *.    WRONO  INITIALS  OF  NAME  OF  PERSON 

TO  WHOM  TAXED.  Where  land  was  taxed  to  JIf.  F.  G.  for  the  year 
in  which  notice  to  redeem  was  published,  and  such  notice  was 
addressed  to  N,  F.  C.  and  J.  H.  L.,  held  that  it  was  insufficient. 
( See  cases  cited  in  opinion.)  And  the  fact  that  the  auditor  had 
written  the  name  of  J.  H.  L.  in  pencil  opposite  the  description  of 
the  land,  but  not  in  the  column  ruled  for  the  names  of  owners,  did 
not  make  the  notice  good. 

5. :     DEED   TO   OWNER*S  ATTORNEY  :      BAD   FAITH  :     ACTION   TO 

REDEEM.  A.  &  T.  were  attorneys  for  L.  in  the  foreclosure  of  a 
mortgage  on  the  land  in  question.  They  bought  the  land  f  or  L.  at 
the  foreclosure  sale,  and  when  the  sheriff's  deed  was  made  they 
sent  it  to  L.  with  a  statement  of  the  taxes  then  due  and  unpaid  on 
the  land  for  the  preceding  year.  But  the  land  had  been  sold  for 
taxes  some  years  before,  and  they  were  at  the  time  attorneys  for 
the  holder  of  the  certificate  of  sale  for  the  purpose  of  publishing 
notice  to  redeem ;  but  they  did  not  inform  L.  of  this  lien  npon  the 
land.  Afterwards  the  certificate  was  assigned  to  T.,  and  he  pro- 
cured a  tax  deed,  and  quitclaimed  to  M.  Held  that  it  was  the  duty 
of  A.  &  T.  to  inform  L.  of  the  tax  sale,  and  that,  having  failed  in 
that  duty,  T.  could  not  acquire  a  good  tax  title  as  against  him  ; 
and  that  M.,  taking  by  a  mere  quitclaim  deed,  could  take  no  better 
title  than  T.  had. 

6. :  NOTICE  TO  REDEEM  :    UNSIGNED  AFFIDAVIT  OF  SERVICE.      An 

affidavit  of  service  of  notice  to  redeem  from  tax  sale  is  not  com- 
plete, and  is  of  no  effect,  unless  signed  by  the  affiant.  (See 
Crenshaw  v.  Taylor,  70  Iowa,  886.)  And  where,  after  filing  such 
affidavit,  the  affiant  claims  that  it  is  sufficient,  and  denies  the  right 
to  redeem  when  the  owner  seeks  to  do  so  by  paying  the  necessary 
amount,  the  affiant  cannot  then  cure  the  defect  by  filing  a  prop- 
erly signed  affidavit  and,  after  the  lapse  of  ninety  days  thereafter, 
take  a  valid  deed  thereunder. 

Appeals  from  Adams  District  Court. — Hon.   R.   C. 

Henby,   Judge. 
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Filed,  Septeeber  6,  1888. 

The  plaintiff  in  the  three  cases  claims  to  be  the 
owner  in  fee-simple  of  the  south  half  of  the  northeast 
quarter,  and  the  north  half  of  the  southeast  quarter,  of 
section  10,  township  71,  range  84,  and  seeks  to  redeem 
the  same  from  certain  tax  sales  under  which  defendants 
daim  title.  This  land  was  purchased  from  the  govern- 
ment by  James  C.  Taylor,  in  1866.  Plaintiff's  title  is 
claimed  to  be  derived  from  Taylor  through  a  number 
of  judicial  proceedings  and  conveyances,  which 
need  not  be  described  at  length.  The  unquestioned 
conveyances  on  which  he  relies  commence  with  a 
warranty  deed,  executed  by  Sarah  D.  Moeller  and 
husband  to  John  Gerard,  dated  August  21,  1866.  He 
claims  that  a  deed  for  this  land  was  made  by  Taylor 
to  Mrs.  Moeller  in  1866,  which  was  never  recorded, 
and  is  now  lost.  The  tax  sales  in  question  were  made 
on  the  second  day  of  October,  1882,  for  the  taxes  of 
1881,  and  treasurer's  deeds  were  subsequently  issued 
under  those  sales.  Defendant  Morse  received  one 
of  these  deeds  for  the  northeast  quarter  of  the  south- 
east quarter  of  said  section,  defendant  Wells  received 
one  for  the  southeast  quarter  of  the  northeast  quarter, 
and  the  grantor  of  defendant  Mitchell  received  one  for 
the  remainder  of  the  land  in  controversy.  Each 
defendant  asked  to  have  his  title  quieted  as  against 
plaintiff.  Defendant  Mitchell  makes  the  treasurer  of 
Adams  county  a  party,  to  his  cross-petition,  and  asks 
that  he  be  required  to  execute  a  new  deed  to  cure 
the  alleged  defects  in  the  first  one.  The  three  cases 
were  tried  together  in  the  district  court.  The  plaintiff 
was  denied  relief  in  each  case,  and  decrees  rendered 
in  favor  of  defendants,  as  prayed.  The  treasurer  of 
Adams  county  was  directed  to  execute  and  deliver  to 
defendant  Mitchell  a  new  deed  for  the  land  claimed  by 
him,  to-wit :  The  southwest  quarter  of  the  northeast 
quarter,  and  the  northwest  quarter  of  the  southeast 
quarter  of  said  section.  The  plaintiff  in  each  case 
appeals. 
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H.    O.    Van   Vorhis   and    Maxwell  &  Dale^    for 
appellant. 

A,  L.  Wells  and  W.  0.  Mitchell^  for  api)6llee8. 

Robinson,   J.— I.    The   first   question   which    we 
need  to  consider  is  the  right  of  plaintiff  to  attack  the 

title  of  defendants.  Section  897  of  the 
deed:defeo-  Code  provides  that  "no  person  shall  be 
who  may  '  permitted  to  question  the  title  acqnired  by 
a  treasurer's  deed  without  first  showing 
that  he,  or  the  person  under  whom  he  claims  title,  had 
title  to  the  property  at  the  time  of  the  sale,  or  that  the 
title  was  obtained  from  the  United  States,  or  this  state, 
after  the  sale."  Ax)pellant  insists  that  there  are  certain 
formal  defects  in  the  treasurer's  deeds,  and  that  in  con- 
sequence the  provision  quot^  does  not  apply.  But  it 
was  decided  otherwise  in  Bowers  t).  Hallock^  71  Iowa, 
218.  No  actual  possession  of  the  premises  is  claimed 
on  the  part  of  plaintiff,  nor  any  of  his  grantors.  His 
right  is  measured  by  his  title  and  the  constructive 
possession  it  would  give.  It  would  be  necessary,  there- 
fore, for  him  to  prove  a  title  or  interest  in  himself,  even 
though  that  part  of  section  897  in  question  were  not  in 
force. 

II.     We  do  not  deem  it  necessary  to  set  out  the 
several  links  in  plaintiff's  alleged  title.     It  is  enough  to 

.    ^       say  that  in  our  opinion  he  is  authorized  to 

oon^tioi?**    question  defendant's  title,  if  he  has  shown 
title  of  piin.  a  transfer  of  title  to  or  interest  in  the  land 

tUf :   lost 

Jj^  ^jww^o®  from  Taylor  to  Mrs.  Moeller  or  her  husband. 
On  the  ninth  day  of  October,  1857,  a  decree 
was  rendered  by  the  district  court  of  Adams  county  to 
correct  an  error  in  the  name  of  the  grantee  from  the 
United  States.  It  is  not  shown  when  the  action  in 
which  the  decree  was  rendered  was  commenced;  but 
from  the  fact  that  the  decree  corrected  the  same  error 
in  the  name  of  the  grantee  of  other  lands,  which  are 
shown  to  have  been  sold  by  Taylor  in  February,  1866, 
it  is  evident  that  the  proceedings  were  not  hostile  to 
the  title  claimed  by  appellant.    Taylor  died  intestate 
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in  1866.     His  widow  qualified  as  the  administratrix  of 
his  estate,  and  died  in  1885.    Taylor  left  four  children 
surviving  him,  all  of  whom  seem  to  have  been  of  age  at 
the  time  of  his  death.     Some  of  them  certainly  were. 
After   1866   neither   Taylor,    nor   his    administratrix 
widow,  nor  children,  ever  made  any  claim  to  the  land 
in  controversy,  so  far  as  is  shown,  the  decree  aforesaid 
alone  excepted ;  nor  did  they  pay  any  taxes  thereon. 
All  the  taxes,  commencing  with  those  of  1866  up  to  and 
including  those  of  1879,  were  paid  by  the  grantees  of 
Moeller  and  wife.     Several  mortgages  were  given  by 
different  grantees  in  plaintiff's  chain  of  title  and  fore- 
closed, the  premises  sold,  and  sheriff's  deed  given.     It 
thus  appears  that  for  more  than  thirty  years  Taylor  and 
his  widow  and  heirs  made  no  claim  to  this  land,  and 
that  during  nearly  all  of  that  time  the  Moeller  grantees 
were  paying  taxes,  and  asserting  ownership  by  various 
instruments  which  were  of  record.    After  the  death  of 
the  widow  in  1886,    Mrs.    Morton,   a  daughter,   was 
appointed  administratrix  of  her  estate,   and  by  that 
means   became   possessed    of   the  papers   of   Taylor. 
Among  these  was  one  which  she  says  was  an  agreement 
between   her   father,   James  C.    Taylor,    and    W.    F. 
Moeller,  for  the  sale  of  land  in  Adams  county  for  six 
hundred  and  forty  dollars,  of  which  three  hundred  dollars 
had,  according  to  the  agreement,  been  paid.   This  paper 
was  not  found  till  1887,   after  the  commencement  of 
these  actions.    A  letter  written  by  attorneys  who  had 
seen  this  instrument  was  introduced  by  agreement  as 
evidence,  and  described  it  as  follows  :  *'' An  article  of 
agreement  between  James  C.  Taylor  and  W.  F.  Moeller 
for  the  sale  of  the  land  in  question,  on  which  three 
hundred  dollars  were  paid  and  the  balance  of  three  hun- 
dred and  forty  dollars  remains  unpaid.     The  agreement 
is  dated  May  3,  1866.    Under  the  agreement  the  three 
hundred  and  forty  dollars  was  to  be  paid  in  two  weeks, 
at  which  time  a   deed  was  to  be  made."    The  state- 
ment of  the  amount  unpaid  evidently  refers  to  the  con- 
tents of  the  agreement,  and  not  to  any  fact  known  to 
the  attorneys. 
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W.  P.  Moeller  died  in  1877.  Sarah  D,  Moeller 
testifies  that  she  has  no  knowledge  of  the  land  in  qaes- 
tion,  nor  of  the  deed  to  Gerard,  but  that  she  had  money 
which  her  husband  told  her  he  had  invested  in  her 
name  in  Iowa  land  ;  that  he  dealt  largely  in  Iowa  land 
in  1866;  and  that  she  signed  papers,  at  his  request, 
without  knowing  their  contents.  We  are  justified  by 
the  evidence  in  concluding  that  the  agreement  between 
Taylor  and  Moeller  was  signed  by  both  parties.  The 
fact  that  it  was  so  signed,  and  that  it  was  in  the  posses- 
sion of  one  of  them,  is  evidence  that  it  had  taken  effect 
by  delivery,  and  that  the  three  hundred  dollars  therein 
named  were  paid.  But  it  is  a  custom  generally  known 
for  such  an  agreement  to  be  delivered  in  the  first 
instance  to  the  purchaser  to  be  by  him  returned  to  the 
grantor  when  the  deed  is  made.  These  facts,  and  the 
further  facts  that  the  final  payment  was  to  be  made  two 
weeks  after  the  instrument  was  dated,  that  Taylor  lived 
ten  years  after  the  making  of  the  agreement  without 
asserting  any  claim  to  the  land,  and  that  his  widow  and 
children  made  no  claim  to  it,  and  that  Moeller  and  wife 
conveyed  the  land  within  four  months  of  the  date  of 
the  agreement)  and  that  their  grantees  alone  asserted 
title  adverse  to  Taylor  after  that  time,  satisfy  us  that 
the  terms  of  the  agreement  were  fulfilled,  and  a  con- 
veyance made  by  Taylor  to  Moeller  or  wife.  Even 
though  but  three  hundred  dollars  had  been  paid  under 
the  agreement,  that  payment  would  have  given  Moeller 
and  his  grantees  the  right  to  redeem  from  tax  sales. 
Adams  t).  Beetle*  19  Iowa,  68 ;  Rice  ©.  Nelson^  27  Iowa, 
151 ;  Ellsworth  v.  Low^  62  Iowa,  178.  Appellant 
claims  that  Taylor  conveyed  the  land  to  Mrs.  Moeller. 
Whether  he  conveyed  it  to  the  husband  or  wife  is  not 
material.  The  deed  to  Gerard  was  a  warranty  deed  in 
the  usual  form,  and  both  husband  and  wife  unite  in  the 
granting  clause  and  covenant  and  acknowedge  receipt 
of  the  consideration.  At  least  the  abstract  .shows 
nothing  to  the  contrary,  and  justifies  that  conclusion. 
All  the  interest  of  the  husband  was  therefore  conveyed. 

III.     Appellees  rely  in  part  upon  a  quitclaim  deed 
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made  since  the  commencement  of  these  actions  by  Mrs. 
Anna  Keed,  alleged  to  be  a  daughter  of  Taylor.  The 
only  interest  claimed  for  Mrs.  Reed  is  sach  as  she 
acquired  by  reason  of  being  an  heir  to  Taylor.  We 
have  found  that  he  had  no  interest  in  this  land  at  his 
death,  hence  none  was  conveyed  by  Mrs.  Reed. 

lY.    Appellees  insist  that  appellant  is  not  entitled 
to  maintain  these  actions,  for  the  reason  that  he  has  not 

paid  all  the  taxes  due  upon  the  land.    The 

payineiit^*  actious  wcro  commouced  on  the  twenty-third 
pi^i^t  ^  day  of  September,  1886.  At  that  time  the 
waiver: '       secoud  installment  of  the  taxes  on  the  land 

api>eaL 

claimed  by  Morse  was  unpaid.  It  was  paid 
by  him  on  the  thirtieth  day  of  October,  1886.  The  first 
installment  of  the  taxes  of  1886  was  paid  by  Morse, 
April  28,  1887,  and  the  second  installment  was  unpaid 
at  the  date  of  the  trial,  to-wit,  June  8,  1887.  All 
the  taxes  on  the  land  claimed  by  Wells  were  paid 
when  the  action  against  him  was  commenced,  but  the 
taxes  of  1886  were  allowed  to  become  delinquent,  and 
were  paid  by  Wells  June  6,  1887.  The  taxes  for  1885, 
on  the  land  claimed  by  Mitchell  were  not  paid,  and  the 
land  was  sold  for  these  taxes  on  the  third  day  of  Janu- 
ary, 1887.  It  is  not  shown  that  the  taxes  of  1886  are 
paid.  It  is  claimed  by  appellant  that  the  requirements 
of  the  statute  are  answered  by  showing  that  the  taxes 
have  been  paid  by  some  one  at  the  date  of  trial ;  also 
that,  if  this  be  not  true,  appellees  have  waived  the  right 
to  object  that  appellant  failed  to  pay  taxes  due  when 
the  actions  were  commenced.  Before  plaintiff  can 
question  the  tax  titles  of  defendants  he  is  required  to 
show  title  in  himself,  and  also  ''that  all  taxes  due  upon 
the  property  have  been  paid  by  such  person  or  the  per- 
son under  whom  he  claims."  Code,  sec.  897.  This 
provision  does  not  apply  to  taxes  paid  by  the  tax- sale 
purchaser.  Taylor  v.  Ormsby^  66  Iowa,  111 ;  Adams  v. 
BurdicJCj  68  Iowa,  668.  The  question  now  presented  for 
our  determination  was  considered  in  Adams  v.  Burdick^ 
but  not  decided.  The  statute  requires  the  plaintiff  to 
state  in  his  petition  facts  sufficient  to  entitle  him  to 
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make  the  redemption  sought.  He  is  required  to  show 
title  in  himself,  and  the  payment  of  taxes,  before  he  can 
question  the  tax  title.  The  payment  of  taxes  is,  then, 
a  material  fact,  and  should  be  alleged  in  the  petition. 
This  being  true,  it  seems  to  us  that  the  taxes  contem- 
plated are  those  due  when  the  action  to  redeem  is 
commenced,  and  not  those  which  may  fall  due  subse- 
quently. Payment  of  all  taxes  due  was  not  alleged  in 
the  i)etition.  But  no  objection  was  made  to  the  omission 
by  demurrer  or  answer,  and,  so  far  as  we  have  discov- 
ered, the  objection  is  made  for  the  first  time  in  this 
court.  The  statute  provides  that  a  defect  of  this  kind, 
when  not  objected  to  by  demurrer  or  answer,  shall  be 
deemed  waived.  Code,  sec.  2660.  Hence  it  is  now  too 
late  for  appellees  to  urge  the  objection. 

y.    The  land  claimed  by  Morse  and  Wells  was 
listed  in  the  treasurer's  office  for  the  taxes  of  1884  in  the 

4  .  ^Q^j^    name  of  N.  P.  Olaypool.    For  the  taxes  of 

^SlTSftlais  l^S  i*  ^^  listed  by  the  assessor  in  the 
5iSS?to'  name  of  M.  P.  Olaypool.  The  notice  of 
whom  taxed,  ^j^^  expiratiou  of  the  time  for  redemption 
as  to  the  Wells  tract  was  published  in  July,  1886,  and 
that  as  to  the  Morse  tract  was  published  in  September 
of  the  same  year.  The  notices  were  directed  to  ''Lyman 
&  Co.,  N.  H.  Claypool,  and  John  H.  Lynn."  This  was 
not  sufficient.  They  should  have  been  directed  to 
"M.  P.  Claypool."  I^ller  v.  Butler,  72  Iowa,  730; 
HiUyer  r>.  Farneman^  66  Iowa,  228.  But  it  is  said  that 
the  anditor  of  Adams  county  corrected  the  assessor's 
book  in  June  of  1886,  by  writing  opposite  the  descrip- 
tions of  the  land  in  controversy  the  name  of  John  H. 
Lynn.  If  it  be  conceded  that  the  auditor  had  the  power 
to  make  such  a  correction,  it  is  evident  that  he  did  not 
accomplish  it  in  this  case.  The  name  was  written  in 
I)encil,  for  the  convenience  of  the  auditor  in  writing  up 
the  anual  tax-list.  It  was  not  placed  in  the  colnmn  for 
owners'  names,  but  across  several  columns  ruled  for 
other  purposes. 

yi.    Appellant  urges  two  grounds  of  objection  to 
the  tax  deed  under  which  Mitchell  claims.    The  first  is 
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that  it  was  acquired  by  Mitchell's  grantor, 
''  '^w*s1utor-  Towner,  in  violation  of  his  duties  as  attor- 
Kth'  taction  ney  for  plaintiff,  and  the  second  is  that  the 
to  redeMn.  pjQQf  qJ  service  of  the  notice  of  expiration 
of  the  time  for  redemption  is  defective.  The  facts  in 
regard  to  the  first  ground  appear  to  be  that  the  law  firm 
of  Anderson  &  Towner,  of  which  Mitchell's  grantor  was 
a  member,  was  employed  by  plaintiff  to  foreclose  a 
mortgage  on  the  land  in  dispute.  The  mortgage  was 
foreclosed,  the  land  sold,  and  on  the  nineteenth  day  of 
June,  1886,  a  sheriff's  deed  therefor  was  issued  to  plain- 
tiff. It  was  forwarded  to  plaintiff's  attorney  in  Ohio  on 
the  next  day.  In  the  letter  transmitting  the  deed 
Anderson  &  Towner  wrote  as  follows:  ^'The  taxes  on 
the  land  for  this  year  are  (28.85,  if  paid  before  July  1, 
'86.  *  *  *  What  will  Lynn  take  for  the  land  I  Has 
he  got  title  to  the  whole?"  A  draft  was  sent  to 
Anderson  &  Towner  for  the  amount  named.  They 
returned  it  July  3,  1885,  for  correction.  It  does  not 
appear  when  it  was  again  received  by  them,  but  the  tax 
receipt  was  dated  on  the  day  they  returned  the  draft. 
At  the  time  of  this  transaction  they  were  the  attorneys 
of  the  holder  of  the  tax-sale  certificate  for  the  land 
claimed  by  Mitchell,  for  the  purpose  of  obtaining  a  tax 
deed,  and  on  or  about  the  eighth  day  of  July,  1885, 
published  notice  of  the  expiration  of  the  time  for 
redemption.  At  a  subsequent  date  the  certificate  was 
assigned  to  Towner,  and  a  treasurer's  deed  was  issued  to 
him.  After  obtaining  the  deed,  he  conveyed  his  interest 
in  the  land  to  Mitchell  by  quitclaim  deed.  The  amount 
of  taxes  reported  to  plaintiff  was  not  due  on  the  four 
forty-acre  tracts,  but  on  three  of  them,  the  taxes  on  the 
other  having  been  paid  previously  by  the  holder  of  the 
tax-sale  certificate.  The  taxes  due  were  for  1884,  and 
not  for  1886.  It  is  claimed  for  Mitchell  that  Anderson 
&  Towner  were  under  no  obligation  to  disclose  the  real 
condition  of  the  land  as  to  tax  sales ;  that  they  received 
no  compensation  for  that  service  ;  and  that  the  informa- 
tion given  was  strictly  true  as  to  the  land  covered  by  the 
Vol.  76-48 
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receipt  except  as  to  the  year.  But  they  were  employed 
and  paid  to  render  services  which  resulted  in  procuring 
for  plaintiff  a  sheriff's  deed  for  all  this  land.  They 
knew  that  plaintiff  desired  to  perfect  and  protect  the 
title  thus  acquired,  and  it  was  their  duty  to  inform  him 
as  to  all  tax  liens  of  which  they  had  knowledge.  If  this 
duty  was  not  included  in  the  foreclosure  proceedings  it 
was  assumed  by  them,  and  they  were  entitled  to  com- 
pensation' for  services  rendered,  whether .  demand  was 
made  for  it  or  not.  They  must  have  known  of  the.  tax- 
sale  lien  when  they  reported  the  amount  of  taxes  due, 
and  should  have  reported  it.  It  may  be  that  their 
failure  to  do  so  resulted  from  a  division  of  labor  between 
the  members  of  the  firm,  which  caused  an  overlooking 
of  the  facts,  but  whether  the  omission  was  the  result  of 
an  oversight  or  an  evil  intent  is  not  material  for  the 
purposes  of  this  case.  It  operated  as  a  fraud  upon 
plaintiff,  and  no  member  of  the  firm  could  afterwards 
reap  a  benefit  from  it  by  taking  title  in  himself. 
Mitchell  is  chargeable  with  notice  of  defects  in  his 
grantor' s  title. 

The    second    ground    of   plaintiff's   objection   to 
Mitchell's  title  is  that  the  proof  of  service  of  notice  of 

the  expiration  of  time  for  redemption  was 

'  toredeem :     not  slgucd.    The  treasurer  was  not  author- 

SaviTof  aer-    ized  to  executo  a  deed  for  the  land  until 

ninety  days  after  the  filing  in  his  office  of 
an  affidavit  proving  due  service  of  the  notice.  An 
affidavit  is  not  complete  unless  signed  by  the  affiant. 
Crenshaw  n.  Taylor^  70  Iowa,  386.  Hence  the  proof  of 
service  was  insufficient.  But  Mitchell  claims  that  this 
defect  was  cured  by  the  filing  of  new  proof  of  service, 
and  the  expiration  of  the  required  ninety  days  there- 
after, without  the  payment  by  plaintiff  of  the  amount 
required  to  redeem.  The  answer  to  this  is  that  Mitchell 
has  at  all  times  denied  plaintiff's  right  to  redeem. 
Before  commencing  his  action,  plaintiff  endeavored  to 
effect  an  amicable  redemption  by  paying  to  Mitchell  the 
amount  to  which  he  would  be  entitied  in  case  of 
redemption  ;   but  the  latter  refused  to  accept  it,  and 
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pTOi>o8ed  to  contest  the  right  of  plaintiff,  claiming  great 
advantage  over  him.  The  only  remedy  left  to  plaintiff 
was  an  equitable  action  in  the  district  court.  That  he 
brought,  and  tendered  to  Mitchell  the  amount  to  which 
he  was  entitled,  but  the  tender  was  refused.  We  con- 
clude that  appellant  is  entitled  to  redeem  each  tract  of 
land    in    controversy    upon    payment    of   the   proper 

amounts. 

Reversed. 


Chase    v.     The    Bublinoton,    Cedar    Bapids    & 

Northern  Railway  Company. 

1.  Bailroads:  dyjuby  to  <*GAB-CATcmEB** :  inbtbuctions  not 
8UFFI0HBNTLY  OOMFRBHENSIVB.  Plaintiff,  while  in  defendant's 
employ  as  a  *'  car-catcher,"  was  injured  while  climbing  upon  a  car 
belonging  to  another  company.  The  defendant  claimed  that  plain- 
tiff'a  injuries  resulted  from  the  defective  construction  of  the  car, 
or  from  the  darkness,  or  from  both,  and  that,  since  defendant 
was  not  responsible  for  either,  it  was  not  liable,  and  it  asked  the 
court  to  instruct  to  that  effect.  But  Jield  that  the  instructions 
were  properly  refused,  because  they  ignored  the  fact  that,  if  plain- 
tiff act^  with  proper  care  on  his  part,  and  the  accident  was  due 
to  the  negligence  of  another  employe,  which  caused  the  car  to  be 
thrown  onto  a  tract  which  was  not  clear,  then  defendant  would  be 
liable. 

2.      :    :    DUTY    TO    CLIMB   BY    8AFEB    OF    TWO    LADDERS: 

iNSTBUCrnoN.  Plaintiff,  while  in  the  performance  of  his  duty  as 
defendant's  "  car-catcher,*'  was  climbing  upon  a  moving  car  by 
means  of  a  ladder  at  the  end  thereof,  and  he  was  injured  by  the 
collision  of  his  car  with  another  on  the  same  track.  An  instruc- 
tion to  the  effect  that  plaintiff  should  have  chosen  the  safer  of  the 
two  ladders  at  the  ends  of  the  car  was  properly  refused,  because 
(1)  there  was  no  evidence  that  there  was  a  ladder  in  good  repair  at 
the  other  end  ;  and  (2)  it  cannot  be  said  as  matter  of  law  that  it 
was  his  duty  to  inspect  both  ends  of  the  car  to  ascertain  where  the 
ascent  could  be  made  with  the  greatest  safety,  in  view  of  the  facts 
that  the  car  was  moving,  that  the  night  was  dark,  and  that  prompt- 
ness of  action  on  his  part  was  necessary. 

8.     : :  EVIDENCE  :  Carlisle  life  tables.    In  an  action 

for  a  permanent  injury,  the  Carlisle  life  tables  were  properly 
admitted  in  evidence  to  show  plaintiff 's  expectancy  of  life.  (See 
opinion  for  cases  followed,  distinguished  and  overruled.) 
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4.     : : :  OHANCBs  FOE  PROMOTION.    In  an   action 

by  a  railroad  employe  for  a  permanent  injury,  he  may  show  his 
skill  and  capacity  both  before  and  after  the  injury,  and  any  special 
damage  of  which  the  injury  was  the  proximate  cause  ;  but  he  may 
not  show,  in  aggravation  of  damages,  that  promotions  are  made, 
and  wages  increased,  in  the  business  in  which  he  was  injured, 
without  at  least  showing  that  he  was  in  the  line  of  direct  promo- 
tion. (Brown  v.  Chicago,  R.  L  <S:  P.  Ry.  Co.,  64  Iowa,  656, 
fcUovoed;  Bdair  v.  Chicaao  <fc  N.  W.  Rv.  Co.,  43  Iowa,  676. 
distinguished. ) 

Appeal  from  Poweshiel^  District  Court — Hon.  W.  E. 

Lewis,  Judge. 

Filed,  September  7,  1888. 

Action  to  recover  for  damages  sustained  by  plain- 
tiff, and  alleged  to  have  been  caused  by  negligence  on 
the  part  of  defendant.  The  cause  was  tried  to  a  jury, 
and  a  verdict  returned  in  favor  of  plaintiff  for  $12,600. 
A  motion  for  a  new  trial  was  overruled,  and  a  judgment 
rendered  in  favor  of  plaintiff  for  the  amount  of  the 
verdict.     Defendant  appeals. 

S.  K.  Tracy ^  for  appellant. 

Scott  &  Clute^  for  appellee. 

Robinson,  J.— The  plaintiff  was  employed  by 
defendant  in  its  yards  at  Cedar  Rapids,  in  the  business 
of  switching  cars.  He  received  the  injury  of  which  he 
complains  on  the  night  of  the  thirty-first  day  of  Augast, 
1887,  while  engaged  in  the  line  of  his  duties.  The 
switching  crew  of  which  he  was  a  member  consisted  of 
the  foreman,  under  whose  directions  the  switching  was 
done,  the  engineer  and  fireman,  and  plaintiff  and 
another  person,  who  were  known  as  ^'car-catchers."  In 
addition  to  these  men  there  was  an  employe  whose  duty 
it  was  to  throw  the  switches.  It  was  the  duty  of  the 
foreman  to  check  the  train,  to  cut  off  the  cars,  and  to 
inform  the  switch-thrower  as  to  the  tracks  on  which  he 
wished  them  placed.  It  was  the  duty  of  the  car- 
catchers  to  ride  the  cars  cut  off  by  the  foreman  until  their 
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destination  was  reached,  to  prevent  their  doing  damage,  to 
coaple  them  to  other  cars  when  necessary,  and  to  notify 
the  switch-thrower  when  the  cars  failed  to  clear  other 
tracks.  It  was  the  business  of  the  switch-thrower  to  throw 
the  switches  under  the  direction  of  the  foreman,  to  see 
that  the  cars  thrown  onto  one  track  should  clear  all 
others,  and,  when  the  track  upon  which  the  foreman 
desired  to  switch  a  car  was  clear  for  that  purpose,  to 
give  notice  of  that  fact.  At  the  time  of  the  accident  the 
car-catcher  employed  with  plaintiff  had  taken  charge 
of  a  '^  cut,"  and  was  engaged  in  making  a  coupling  before 
the  cars  had  ceased  to  move.  A  car  was  cut  by  the 
foreman,  which  it  was  the  duty  of  plaintiff  to  ride.  It 
was  thrown  onto  a  track  next  to  the  one  where  his 
companion  was  engaged  in  coupling,  and  plaintiff  com- 
menced climbing  up  the  forward  ladder  to  reach  the  top 
of  the  car.  When  he  was  part  way  up,  his  car  collided 
with  the  rear  car  of  the  ^'  cut"  on  the  next  track.  This 
had  not  been  thrown  far  enough  from  the  switch  to  ^lear 
the  car  of  plaintiff,  and  the  result  was  that  plaintiff  was 
caught  between  the  cars  of  the  two  cuts  in  such  a 
manner  that  his  right  leg  was  broken  and  permanently 
disabled. 

I.  The  plaintiff  was  injured  while  attempting  to 
reach  the  top  of  a  car  of  the  Chicago,  Rock  Island  & 
1  raimioads:  I*8X3ifio  Railway  Comi)any.  The  evidence 
ji^oiyto  '  tends  to  show  that  all  box-cars  of  that 
JSJg^^n,  company  are  furnished  with  ladders  at  the 
riOTS^^'oom-  ®^ds,  while  all  similar  cars  of  defendant 
prehendTe.     j^g^y^  ^j^^  ladders  ou  the  sides  ;  also  that  the 

accident  would  have  been  less  likely  to  happen  in  day- 
light. It  is  contended  by  appellant  that  the  injuries  to 
plaintiff  resulted  from  the  position  of  the  ladder^  which 
he  was  climbing,  or  from  the  darkness,  or  f  rom  both 
causes  combined ;  and  that,  since  defendant  was  not 
responsible  for  either  cause,  it  is  not  liable  in  this 
action,  and  that  the  court  erred  in  refusing  to  give 
certain  instructions  to  that  effect.  The  instructions 
asked  and  refused  ignore  the  fact  that,  if  plaintiff  acted 
with  proper  care  on  his  part,  and  the  accident  was  due 
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to  the  negligence  of  another  employe,  which  caused  the 
car  of  plaintiff  to  be  thrown  onto  a  track  which  was  not 
clear,  then  defendant  would  be  liable. 

n.     The  defendant  asked  the  court  to  give  to  the 
jury  an  instruction  as  follows :    ^^  If  you  find  from  the 

evidence  that  there  was  a  ladder  on  each 

'  duty  tooifanb  end  of  this  car,  then  it  was  his  duty  to 

by  safer  of 

taBtru^on" '  ^^^P*  *^®  Safer  course  in  getting  upon  this 
%  car ;  and  if  he  would  have  escaped  injury 

by  getting  upon  the  rear  ladder,  then  it  was  his  duty  to 
adopt  the  safer  way  of  doing  the  work ;  and  if  he  did 
not  do  so,  and  was  injured  in  consequence  thereof,  then 
he  cannot  recover."  The  refusal  of  the  court  to  give 
this  instruction  is  assigned  as  error.  The  evidence  did 
not  warrant  the  giving  of  this  instruction.  It  was  not 
shown  that  there  were  two  ladders  in  good  order  on  the 
car  in  question.  The  plaintiff  stated  that  there  was  no 
means  of  getting  on  the  car  excepting  the  one  he  used, 
and  the  evidence  tended  to  show  that  it  was  customary 
and  proper  for  the  car-catcher  to  use  the  ladder  which 
he  could  first  reach.  Certainly  it  cannot  be  said  as  a 
matter  of  law  that  it  was  his  duty  to  inspect  both  ends 
of  the  car  to  ascertain  where  the  ascent  could  be  made 
with  greatest  safety,  in  view  of  the  facts  that  the  car 
was  moving,  that  the  night  was  dark,  and  that  prompt- 
/*3ss  of  action  on  his  part  was  necessary. 

ni.    Appellant    complains   of   the  ruling  of  the 
court  below,  which  admitted  in  evidence  the  Carlisle 

8. : .      tables  to  show   plaintiff's   expectancy  of 

Silirie  me     life,  and  cites  Nelson  n.  Uhicayo^  R.  L  & 
^^^'*-  P.  Ry.  Co.,  38  Iowa,  564,  and  Simonson  v. 

Chicago^  R.  I.  &  P.  Ry.  Co.^  49  Iowa,  88,  in  support  of 
its  position.  But  the  case  first  named  was  overruled  in 
Knapp  V.  Sioux  Oity  <fe  Pac.  Ry.  Co.,  71  Iowa,  41, 
and  the  next  case  is  not  in  conflict  with  the  one  last 
cited.  The  injury  to  plaintiff  is  shown  to  be  permanent, 
and  it  was  therefore  proper  to  show  his  expectancy  of 
life. 

lY.     The  district  court  permitted  the  plaintiff  to 
show,  against  the  objections  of  defendant,  that  there 
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4, . .      was  a  line  of  promotioii  in  the  business  in 

fbTp^S?**  which  he  was  engaged  when  injured ;  that 
**^-  the  grade  next  to  the  one  held  by  plaintiff 

was  switoh-thrower,  without  increase  of  pay ;  that  the 
next  grade  was  that  of  yard-master,  with  a  salary  of  one 
hundred  dollars  per  month ;  and  that  the  next  was  that 
of  train-master,  with  a  further  increase  of  salary. 
Appellant  complains  of  the  admission  of  this  evidence, 
and  we  think  with  sufScient  cause,  The  plaintiff  was 
leceiving  12.07  for  each  night's  service,  and  was  working 
every  night.  While  it  may  be  conceded  that  the 
evidence  shows  that  plaintiff  is  unfitted  to  discharge  the 
duties  of  the  glides  named  by  reason  of  his  injuries,  yet 
it  does  not  show,  nor  tend  to  show,  that  he  had  any 
reason  to  expect  promotion.  Certainly  it  is  not  shown 
that  he  failed  to  receive  it  in  consequence  of  his 
injuries.  It  is  not  shown  that  he  was  qualified  to 
receive  promotion.  The  damages  which  plaintiff  sought 
to  prove  by  the  evidence  in  question  were  not  pleaded, 
and  were  of  a  speculative  and  remote  character. 
Counsel  for  appellee  insist  that  the  evidence  was  admis- 
sible, and  cite  Belair  v.  Chicago  &  N.  W.  Ry.  Co.^ 
43  Iowa,  676,  in  support  of  their  view.  Some  of  the 
language  of  the  opinion  in  that  case  gives  color  to  their 
claim,  but  what  was  there  said  in  regaM  to  the  matter 
now  under  consideration  was  at  most  in  the  nature  of 
dictum.  Our  conclusion  in  this  case  is  in  accordance 
with  the  ruling  in  Brown  v.  C  hicago,  JR.  I.  &  P.  By. 
Co.9  64  Iowa,  656.  See,  also.  Brown  v.  Cummings^  7 
Allen,  507.  In  cases  like  this  it  is  proper  to  show  the 
skill  and  capacity  of  the  person  injured,  both  before 
and  after  the  injury  was  received,  and  any  special 
damage  of  which  the  injury  was  the  proximate  cause ; 
but  it  would  be  contrary  to  well-established  and 
approved  rules  of  law  to  permit  the  injured  person  to 
show  in  aggravation  of  damages  that  promotions  are 
made,  and  wages  increased,  in  the  business  in  which  he 
was  engaged  when  injured,  without  at  least  showing 
that  he  was  in  the  direct  line  of  promotion.    Whether 


680  SUPPLEMENT. 


BuUiss  y.  The  Chicago,  M.  &  St.  P.  By.  Ck>. 

he  need  show  more  than  that  is  a  question  not  involved 
in  this  case. 

Y.  Other  questions  discussed  by  counsel  are  of 
such  a  nature  as  not  to  require  further  consideration,  in 
consequence  of  the  disposition  we  make  of  the  case. 

For  the  error  pointed  out,    the  judgment  of  the 

district  court  is 

Reversed. 


70    8Q8 


BuLLiss  V.  The  Chicago,  Milwaukee  &  St.  Paul 

Railway  Company. 


1.     Eridenoe:  obo68-bza]iination.    The  defendant  cannot 

his  defense  by  the  cross-examination  of  plaintiff  *s  witnesses  as  to 
matters  not  raised  by  their  examination  in  chief.  (See  opinion  for 
iUustration.) 

2. :  WEiaHT  OF :  QUESTION  FOB  JURY.    In  anaction  by  plaintiff 

for  the  destruction  of  her  hay,  her  husband  testified  that  he  put  up 
the  hay,  and  one  stack  of  it  for  **  himself  individuaUy."  field  that 
a  finding  of  the  jury  that  all  the  hay  belonged  to  plaintiff  was  not 
necessarily  against  the  weight  of  the  evidence,  as  it  was  their  duty 
to  consider  the  whole  of  the  evidence,  and  not  that  of  the  husband 
alone. 

8.  Trespass:  what  is  hot:  hay  made  on  anotheb^s  land.  One 
who  enters  upon  land  under  a  mere  parol  license,  and  expends 
labor  in  making  hay  thereon,  is  not  a  trespasser,  but  is  entitled  to 
recover  for  the  destruction  of  the  hay.  (CJompare  Murphy  v.  Sioux 
City  <fc  Poo.  Ry.  Co,,  56  Iowa,  473.) 

4.  Negligenoe :  pleading  and  evidbnoe  :  instbuotionb.  Where  the 
petition  charged  that  defendant  n^ligently,  by  means  of  fire  from 
its  locomotive  engine,  set  out  the  fire  which  did  the  damage 
complained  of,  and  no  motion  was  made  for  a  more  specific  state- 
ment as  to  the  negligence,  hM  that  the  court  was  authorized  and 
required  to  submit  to  the  jury  any  and  all  questions  as  to  negli- 
gence which  the  evidence  tended  to  establish.  (Babcock  v.C  hieago 
A  N.  W.  Ry.  Co.,  72  Iowa,  197,  distinguUhed.) 

Appeal  from  Hancock  District  Court. — Hon.  J.  B. 

Clelakd,  Judge. 

Filed,  September  8,  1888. 
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Action  to  recover  damages  caused  by  fire  set  ont 
by  an  engine  on  defendant's  road.  Trial  by  jury. 
Verdict  and  judgment  for  plaintiff,  and  tbe  defendant 
appeals. 

Oeo.  E.  Clarke^  for  appellant. 

a.  J.  W.  Bloomy  for  appellee. 

Seevers,  G.  J. — I.  The  plaintiff  is  a  married  woman, 
and  her  husband  was  a  witness  in  her  behalf,  and  gave 

evidence  tending  to  show,  ks  the  plaintiff 
'  orom-ezami-    claims,  that  shc  owucd  the  hay  that  was 

anaon.  _ 

burned ;  and  on  cross-examination,  that  he 
had  put  up  all  the  hay,  and  one  stack  for  himself  indi- 
vidually ;  that  he  worked  for  the  plaintiff,  and  received 
therefor  his  board,  clothes  and  spending  money. 
Thereupon  the  defendant  sought  to  show  by  the  witness, 
in  substance,  the  terms  and  conditions  of  the  contract 
between  him  and  his  wife.  Objections  to  the  questions 
asked  were  made  and  sustained,  and  in  so  doing  the 
defendant  insists  that  the  court  erred.  The  defendant 
pleaded  that  the  plaintiff  was  not  the  owner  of  the 
property  destroyed^  and  was  not  the  real  party  in 
interest.  The  object  of  the  proposed  evidence  was  to 
establish  this  issue.  We  are  of  the  opinion  that  this 
could  not  be  done,  on  cross-examination  of  the  plain- 
tiff's witness,  to  any  greater  extent  than  was  allowed. 
Of  course  it  was  competent  for  the  defendant  to  estab- 
lish such  fact  by  the  introduction  of  evidence  in  its  own 
behalf,  but  not,  we  think,  in  the  manner  attempted. 

II.  It  is  urged  that,  because  the  plaintiff 's  husband 
testified  on  cross-examination  that  he  put  up  one  stack 

^ .^,-ht    ^'  ^^y  *^'  "himself  individually,"  and  as 

for  i*^        *^®  3^'y  found  all  the  hay  belonged  to  the 

plaintiff,  it  necessarily  follows  that  the 
verdict  is  against  the  weight  of  the  evidence ;  but  we  do 
not  think  this  is  so.  It  was  for  the  jury  upon  the  whole 
evidence  to  say  to  whom  the  hay  or  any  portion  of  it 
belonged,  and  we  are  unable  to  say  that  the  verdict  is 
not  sufficiently  supported  thereby. 
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III.  The  land  upon  which  the  grass  was  grown  and 
the  hay  cut  did  not  belong  to  the  plaintiff,  but  was  the 

TBMPA80  •      property  of  Mrs.  Ellen  A.  Ives.    Brockway 
Sf*made*on  *  Elder,  acting  as  her  agents,  in  writing 
i^^hert       authorize^  the  plaintiff  to  enter  ui>on  the 
land    for    the    purpose   of    making   hay. 
Another  person,  claiming  to  act  for  Mrs.  Ives,  authorized 
Brockway  &  Elder  to  make  the  arrangement,  but  there 
was  no  evidence  introduced  tending  to  show  that  he  had 
authority  in  writing  from  Mrs.  Ives  to  so  act.    But  there 
was  evidence  tending  to  show  that  Mrs.  Ives  ratified  and 
confirmed  what  Brockway  &  Elder  did.     We  are  there- 
fore of  the  opinion  that  the  plaintiff  was  not  a  trespasser, 
but  entered  into  possession  under  at  least  a  parol  license, 
and,  having  expended  labor  in  making  the  hay,  she  is 
entitled  to  recover,  under  the  ruling  in  Murphy  v.  Sioux 
City  &  Pac.  Ry.  Oo..  65  Iowa,  473. 

IV.  The  petition  states  that  the  defendant  negli- 
gently, by  means  of  fire  from  its  locomotive  engine,  set 

4.  nbolxobkoi  :  ^^^  *^®  ^^®  >  ^^^  *^®  court  iustructed  the 
eJidBwJe^*  ]^ry»  i^  substance,  that  if  the  employes  of 
inatniotioiii.  ^he  defendant  in  charge  of  the  engine  were 
competent  and  skilful,  and  the  engine  was  proi)erly 
operated,  and  the  engine  was  properly  equipped,  their 
verdict  should  be  for  the  defendant.  It  is  urged  that 
there  was  no  charge  in  the  petition  that  the  employes 
of  the  defendant  were  unskilful,  and  therefore  it  was 
improper  to  submit  to  the  jury  the  question  as  to  their 
skilfulness.  It  will  be  observed  that  the  negligence 
stated  in  the  petition  is  exceedingly  general.  No  partic- 
ular negligence  is  stated,  and  therefore  it  was  competent 
for  the  plaintiff  to  prove  any  kind  of  negligence  caused 
by  the  operation  of  the  engine,  whether  by  the  employes 
or  otherwise.  Possibly  the  defendant  could,  by  motion, 
have  compelled  the  plaintiff  to  state  with  greater  -pax- 
ticularity  the  negligence  relied  on,  but  the  statement  in 
the  petition  authorized  and  required  the  court  to  submit 
to  the  jury  any  and  all  questions  the  evidence  tended  to 
establish.    This  is,  we  think,  a  clear  distinction  between 
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this  case  and  Babcock  v.  Chicago  &  N.  W.  By.  Co.,  72 
Iowa,  197,  becanse  the  statements  of  negligence  in  the 
petition  in  the  latter  case  are  materially  different. 

Afeibmed. 


Hawk  v.  Banghabt. 


76    683' 
128     46 


1.  Sednotion:  abtificb:  what  a  MouinB  to  :  question  for  juby. 
Plaintiff  was  only  about  fifteen  years  old,  and  a  domestic  in 
defendant's  family.  Defendant,  after  caresses  and  kisses  and  love- 
making,  kept  up  for  some  months,  finally  had  sexual  intercourse 
with  her,  which  was  often  repeated.  Held,  in  an  action  for  seduc- 
tion, that  if  this  preliminary  conduct  was  calculated  to  overcome 
the  will  of  a  person  of  her  years  and  experience,  and  was  intended 
to  create  in  her  mind  a  fondness  for  him,  and  it  actually  did  have 
that  effect,  and  if  under  that  influence  she  yielded  her  person  to 
him,  this  amounted  to  an  *'  artifice  *'  within  the  meaning  of  the  law, 
and  that  the  question  as  to  the  sufficiency  of  the  evidence  to  estab- 
lish that  fact  should  have  been  submitted  to  the  jury. 
[Sebyers,  C.  J.,  dissenting.] 

■ 

2.     :  damages:    loss  OF  social  standing:   bvidencs.     In  an       ^ 

action  for  damages  for  seduction,  loss  of  social  standing  in  general 
may  probably  be  considered  in  estimating  the  damages,  but  the  fact 
that  individual  acquaintances  have  refused  to  recognize  the  plain- 
tiff, as  a  result  of  the  seduction,  cannot  be  shown  for  that  or  any 
other  puriKxse. 

Appeal  from  Jasper  District   Court. — Hon.    David 

Ryan,  Jadge.' 

Piled,   September  8,  1888. 

AoTioK  for  the  recovery  of  damages  for  seduction. 
At  the  close  of  plaintiff's  evidence,  the  court  directed 
the  jury  to  return  a  verdict  for  defendant,  and  entered 
judgment  on  the  verdict  returned  in  obedience  to  that 
direction.    Plaintiff  appeals. 

Alanson,  darh,  for  appellant. 

Winslow  <fe  Yarnum,  for  appellee. 

Reed,  J. — I.  At  the  time  of  her  alleged  seduction 
plaintiff  was    but    fifteen  years  old.     Defendant  is  a 
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married  man,    about  forty-two  years  old, 
artifloe :  what  and  she  was  employed  as  a  domestic  m  his 

atnonnts  to :  ^     */ 

questtonfor  family.  As  plaintiff's  testimony  is  the 
only  evidence  given  on  the  trial  in  support 
of  the  allegations  of.  the  petition,  and  the  principal 
question  in  the  case  is  whether  upon  it  she  was  entitled 
to  have  the  case  submitted  to  the  jury,  we  set  it  out  as 
it  is  contained  in  the  abstract.  It  is  as  follows :  ''I 
went  to  his  house  to  work  on  the  eighth  of  March,  1886, 
and  remained  there,  with  the  exception  of  about  one 
month,  until  the  first  of  November  following.  When 
I  was  at  Mr.  Bangharf  s,  in  his  family,  defendant  got 
so,  if  I  came  around  him,  he  was  always  pulling  me 
down  on  his  lap,  and  hugging  and  k  issing  me,  and  finally 
I  got  so  I  really  cared  for  him.  It  got  to  happen  quite 
frequently,  and  commenced  about  three  months  after  I 
first  went  there.  My  duties  while  there  required  me  to 
make  the  fires  in  the  kitchen  stove,  first  thing  in  the 
morning.  While  at  his  home  I  slept  on  a  lounge  in  the 
kitchen.  About  a  month  after  this  kissing  and  hugging 
began,  something  further  was  attempted.  It  was  a 
daily  occurrence.  I  finally  became  so  that  I  cared  for 
him.  I  went  out  to  make  the  fire  one  morning,  and  the 
defendant  always  helped.  All  the  balance  of  the  family 
were  in  bed.  It  was  about  sun-up.  The  fire  was  made 
in  the  summer  kitehen,  about  ten  feet  from  the  house. 
When  I  stooped  down  to  light  the  mateh  he  sat  down 
behind  me,  and  when  I  started  to  get  up  he  pulled  me 
down  on  his  lap  and  tormented  me  awhile,  and  then 
threw  me  down  on  the  fioor,  and  had  sexual  intercourse 
with  me,  and  then  let  me  go.  I  told  him  to  quit  and  he 
said  nothing.  I  did  not  raise  any  kind  of  an  outery.  I 
submitted  to  him  in  that  way  because  he  had  been  pre- 
tending to  make  love  to  me  so  long  that  I  really  loved 
him.  The  reasons  why  I  submitted  to  him  as  I  did 
were  because  he  had  fiattered  me  and  kissed  me  so  many 
times,  and  pretended  to  make  love  to  me,  that  he  had 
got  me  so  I  liked  him.  He  had  sexual  intercourse  with 
me,  I  guess  a  dozen  times,  and  the  result  was  I  got 
in  a  family  way.'* 
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The  material  inquiry  is  whether  this  testimony  had 
any  tendency  to  prove  that  plaintiff  was  induced  by 
any  seductive  influence,  within  the  meaning  of  the  law, 
to  submit  her  person  to  defendant's  embraces.  If  it  did, 
she  clearly  had  the  right  to  have  the  verdict  of  the  jury 
upon  it.  It  has  often  been  held  that  to  establish  a 
charge  of  seduction  it  must  be  made  to  appear  that  the 
intercourse  was  accomplished  by  Bome  artifice  or  decep- 
tion. Something  more  than  a  mere  appeal  to  the  lust 
or  passion  of  the  woman  must  be  shown  before  the  law 
will  inflict  the  penalty  prescribed  for  that  crime,  or 
afford  her  a  remedy.  Oover  ij.  Dill^  8  Iowa,  337 ;  Delvee 
V.  Boardman^  20  Iowa,  446 ;  Brovm  v.  Kingsley^  38 
Iowa,  220 ;  Staie  v.  Haven^  43  Iowa,  181 ;  Baird  v. 
Boehner^  72  Iowa,  318.  It  was  contended  that  the 
evidence  had  no  tendency  to  bring  the  case  within  this 
rule ;  that  with  the  most  favorable  construction  in 
plaintiff's  favor  of  which  it  is  fairly  capable,  it  did  not 
tend  to  show  either  artifice  or  deception,  but,  on  the 
contrary,  showed  merely  a  yielding  to  gross  solicitation. 
But  we  think  that  view  cannot  be  sustained.  The  evi- 
dence had  some  tendency,  we  think,  to  show  that 
defendant,  by  his  caresses  and  flatteries,  first  acquired 
an  influence  over  her  by  means  of  which  he  afterwards 
accomplished  his  purpose.  It  may  be  that  the  virtue  of 
a  pure  woman  of  mature  years  would  have  been  alarmed 
by  his  flrst  approaches.  Plaintiff,  however,  was  but  a 
child  in  years.  She  had  the  passions  of  a  woman,  but 
lacked  the  judgment  and  discretion  which  come  only 
with  age  and  experience.  If  the  means  made  use  of  by 
defendant  were  calculated  to  overcome  the  will  of  a 
person  of  her  years  and  experience,  and  were  intended 
to  create  in  her  mind  an  affection  for  him,  and  they 
actually  did  have  that  effect,  and  if  under  that  influ- 
ence she  yielded  her  person  to  him,  this  amounted  to  an 
'^artiflce"  within  the  meaning  of  the  law.  And  the 
question  as  to  the  sufficiency  of  the  evidence  to  establish 
that  fact  was  for  the  jury. 

II.    The  court  excluded  certain  evidence  offered  by 
plaintiff  to  prove  that  individual  acquaintances  with 
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whom  she  had  associated  bef oie  the  oconr- 

'  agcMi':  loss' of  rence  in  qaestion  had  refused  to  lecoffnize 

big :  671-        her,  or  hold  any  social  intercourse  with  her 

since  her  condition  of  pregnancy  became 

known.    That  the  loss  of  social  standing,  which  results 

from  an  injury  of  that  character,  is  a  proper  matter  to 

be  considered  in  estimating  the  damage,  is  probably  trua 

But  the  effect  upon  individual  members  of  society  cannot 

be  shown  for  that  or  any  other  purpose.    Some  are 

inclined  to  look  with  charity  and  forbearance  upon  the 

victim  of  such  a  wrong,   while  others  treat  her  with 

indifference  or  contempt.    The  loss  of  social  standing, 

however,  is  the  uniform  result.    This  loss  is  matter  of 

common  knowledge,  and  may  be  taken  notice  of  by  the 

jury  without  proof.    But  the  treatment  of  neither  of 

the  classes  of  individuals  can  be  inquired  into.    For  the 

error  in  withdrawing  the  case  from  the  jury,  the  judg- 

memt  will  be 

Bevbrssd. 

Seevebs,  C.  J.,  dissenting  on  the  first  point. 


1. 


The  State  v.  Webbeb. 

Uquor  Nuisances :  indicticbntb  :  fobxeb  acquittal  :  CHAiiaB 
OF  STATOTBS.  Prior  to  April  8, 18S6,  the  pimiBhmeiit  for  keeping  a 
liquor  nnisanoe  was  a  fine  not  exceeding  one  thousand  doUarB,  bat 
no  mitiimnm  wBB  prescribed.  ( Code,  sec.  1628,  as  amended  by 
chap.  148,  Laws  of  1884)  On  the  eighth  of  April,  1886,  chapter  66, 
Laws  of  1886  took  effect,  by  which  the  penalty  for  the  same  offense 
was  a  fine  not  exceeding  one  thousand  doUars  and  not  less  than 
three  hundred  dollars.  After  the  taking  effect  of  the  latter  statute, 
two  indictments  were  found  against  defendant,  in  both  of  which, 
in  substantially  the  same  language,  he  was  charged  with  keeping 
a  liquor  nuisance,  but  in  the  first  one  the  time  was  laid  prior  to 
April  8, 1886,  and  in  the  second  one  it  was  laid  after  that  time.  He 
was  first  tried  on  the  second  one,  and  acquitted.  Hdd  that  this 
acquittal  was  not  a  bar  to  the  prosecution  on  the  first  one.  The 
change  of  the  statute,  and  the  proyision  that  it  should  not  affect 
the  prosecution  of  offenses  committed  under  the  former  statute, 
takes  the  case  out  of  the  general  rule  that  the  state  is  not  confined 
in  its  proof  to  the  specific  time  charged  in  the  indictment. 
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3.       :  BY   FBB80N    HOLDING  PEBIOT :  EVIDBNGB  OF  INTBMT.     One 

who  holds  a  permit  to  sell  intoxicating  liquors  for  certain  purposes, 
but  who  keeps  such  liquors  in  his  pl^ce  of  business  with  intent  to 
sell  them  for  unlawful  purposes,  is  guilty  of  keeping  a  nuisance  ; 
and  the  fact  that  he  sells  for  unlawful  purposes  is  evidence  that  he 
keeps  such  liquors  with  unlawful  intent. 

Appeal  from    Polk    District    Court. — Hoir.    Josiah 

Given,  Judge. 

Filed,  Septembeb  10,  1888. 

The  defendant  was  convicted  of  the  crime  of 
nuisance  by  the  verdict  of  a  jury,  and  the  court  pro- 
nounced a  judgment  against  him,  imposing  a  fine  of  one 
thousand  dollars,  and  costs  of  the  prosecution.  Defend- 
ant api)eals. 

TT.  8.  SicIcmoTij  for  appellant. 

A.  J.  BaJcer^  Attorney  General,  for  the  State. 

Reed,  J. — The  grand  jury  returned  two  indictments 
against  defendant,  in  one  of  which  he  was  accused  of 
.     keeping  and  maintaining  a  building  or  place 
Sdi^enu-    '^  which  he  kept  intoxicating  hquors  with 
'**"uftui  •      intend  to  8^11  the  same  contrary  to  law,  and 
Bootes**'      *^  which  he  sold  such  liquors  contrary  to 
law,  and  it  was  alleged  that  the  offense  was 
committed  on  the  first  day  of  July,  1886,  and  on  divers 
other  days  between  that  and  the  sixth  of  April,   1886. 
The  other  indictment  is  in  substantially  the  same  lan- 
guage, with  the  exception  that  the  offense  is  charged  to 
have  been  committed  on  the  ninth  day  of  April,  1886, 
and  on  divers  other  days  between  that  and  the  finding 
of  the  indictment,  which  was  June  23, 1886.     Defendant 
was  first  tried  on  this  last-named  indictment,  and  was 
acquitted.     He  then  pleaded  that  judgment  of  acquittal 
in  bar  of  the  other  indictment,  but  the  district  court 
sustained  a  demurrer  to  the  plea,   and  on  the  trial, 
excluded  the  record  of  the  judgment  of  acquittal,  which 
defendant  offered  in  evidence. 
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The  punishment  prescribed  for  the  crime  of  nuisance 
during  the  time  covered  by  the  terms  of  the  indictment 
under  which  defendant  was  convicted  was  a  fine  not 
exceeding  one  thousand  dollars,  but  no  minimum  was 
prescribed.  Code,  sec.  1643,  as  amended  by  chapter 
143,  Laws  20th  Gen.  Assem.  On  the  eighth'  of 
April,  1886,  an  amendatory  act  took  effect,  under  which 
the  penalty  for  the  offense  is  a  fine  not  exceeding  one 
thousand  dollars,  and  not  less  than  three  hundred  dol- 
lars (chapter  66,  Laws  21st  Gen.  Assem. )»  and 
that  statute  was  in  force  during  the  time  covered  by  the 
terms  of  the  other  indictment.  In  State  v.  MeyeUs^  74 
Iowa,  499,  we  held  that  an  indictment  was  good  which 
was  found  after  the  amendatory  act  took  effect,  and  by 
its  terms  covered  a  period  both  before  and  after  that, 
and  we  sustained  a  conviction  un  der  such  indictment, 
on  the  ground  that  the  proof  showed  the  offense  to  have 
been  committed  before  the  taking  effect  of  that  statute, 
and  the  punishment  imposed  was  that  prescribed  by  the 
statute  in  force  when  it  was  committed, — the  fine 
imposed  by  the  judgment  being  less  than  three  hundred 
dollars.  The  thirteenth  section  of  the  act  repeals  all 
acts  and  parts  of  acts  inconsistent  with  its  provisions. 
However,  it  contains  the  following  proviso,  viz. :  *•  This 
repeal  shall  not  affect  any  act  doue,  or  right  accruing  or 
accrued,  or  which  has  been  established,  nor  any  action 
or  proceeding  commenced  before  the  time  this  repeal 
takes  effect ;  nor  any  offense  committed  or  penalty  or 
forfeiture  incurred ;  and  any  suit  or  proceeding  pending 
when  the  repeal  takes  effect,  or  thereafter  brought,  for 
any  offense  committed,  or  for  recovery  of  a  forfeiture  or 
penalty  incurred,  prior  thereto,  shall  be  maintained  and 
prosecuted  under  the  law  as  in  force  prior  to  the  taking 
effect  of  this  act."  By  this  provision  the  power  is 
retained  to  punish  for  an  offense  against  the  statute  as 
it  existed  before  the  rex>ealing  act  took  effect,  even 
though  the  indictment  is  not  found  until  afterwards ; 
and  it  has  not  been  denied  that  it  is  within  the  power  of 
the  general  assembly  to  make  such   provision.    The 
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present  indictment  charges  an  offense  committed  nnder 
the  former  statute.  By  its  terms  the  charge  is  confined 
to  the  period  before  the  repeal.  It  is  equally  clear  that 
the  other  indictment  charges  an  offense  nnder  the  statute 
of  1886,  for  by  its  terms  it  covers  the  i)eriod  after  that 
statute  took  effect.  In  determining  whether  a  prosecu- 
tion is  barred  by  the  judgment  under  a  former  indict- 
ment, the  test  is  whether,  if  what  is  set  out  in  the 
second  indictment  had  been  proven  under  the  first,  there 
could  have  been  a  conviction.  1  Bish.  Crim.  Law,  sec. 
1052.  Under  this  rule  it  is  very  clear,  we  think,  that 
the  acquittal  under  the  former  indictment  is  not  a  bar 
to  the  prosecution  under  this.  As  the  defendant  is 
accused  specifically  of  an  offense  against  the  former 
statute,  he  could  be  subjected  only  to  such  punishment 
as  it  prescribes.  He  could  not  be  convicted  under  that 
charge  upon  evidence  that  he  had  committed  the  pro- 
hibited acts  after  the  statute  was  repealed,  but  such  acts 
were  punishable  alone  under  the  present  statute.  And 
the  like  is  true  of  the  former  indictment.  It  charged 
an  offense  under  the  present  statute,  and  defendant 
could  be  convicted  and  punished  only  under  its  provis- 
ions. He  could  not  have  been  convicted  upon  proof  of 
acts  committed  before  its  enactment.  The  change  in  the 
statute  takes  the  case  out  of  the  general  rule,  that 
the  state  is  not  ordinarily  confined  in  its  proof  to  the 
specific  time  or  date  charged  in  the  indictment.  While 
it  may  not  have  been  necessary  for  the  state  to  allege 
8i)ecifically  in  the  indictment  that  the  offense  was  com- 
mitted wUle  the  former  statute  was  in  force,  but  might 
have  shown  that  fact  by  the  proof,  as  we  held  in  State 
V.  JReyeUSy  supra^  yet  as  it  did  make  that  averment,  and 
thus  indicated  which  of  the  statutes  it  was  proceeding 
under,  and  which  penalty  it  was  seeking  1to  enforce,  it 
would  be  confined  in  its  proof  to  the  time  when  that 
statute  was  in  force. 

The  defendant  proved  that  he  held  a  permit  from 
the  board  of  supervisors  for  the  saler  of  intoxicating 
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8.  —  j^bywsT-   liquors  covering  the  time  specified  in  the 
permitted-    indictment.    There  was  evidence,  however, 

aence  of  '  ' 

Intent.  wMch  justified  the  jury  in  finding  that  he 

made  sales  of  liquors  in  his  place  of  business  for 
purposes  not  authorized  by  his  permit.  It  was  con- 
tended that  one  holding  such  permit  is  not  subject  to 
the  punishment  prescribed  for  the  crime  of  nuisance, 
even  though  he  sells  for  an  unlawful  purpose,  but  that 
he  is  liable  only  for  such  penalties  as  are  prescribed  for 
specific  sales  for  unlawful  purposes,  such  as  the  for- 
feiture of  his  permit,  and  the  forfeitures  prescribed  for 
sales  to  minors  and  intoxicated  persons,  and  persons  in 
the  habit  of  becoming  intoxicated.  The  law,  we  think, 
is  clearly  otherwise.  The  crime  of  nuisance  is  defined 
by  section  1643,  as  amended  by  the  act«  referred  to 
above.  It  declares  that  in  case  of  violation  of  the  three 
preceeding  sections,  the  building  in  which  the  business 
is  conducted  shall  be  deemed  a  nuisance,  which  may 
be  abated,  and  the  person  keeping  the  same  shall  be 
deemed  gnilty  of -nuisance,  and  upon  conviction  be 
subjected  to  the  punishment  prescribed.  Section  1542 
forbids  the  keeping  of  intoxicating  liquors  with  intent 
to  sell  the  same  contrary  to  law.  Under  these  provis- 
ions there  can  be  no  question  that  one  holding  a  i>ermit, 
but  who  keeps  intoxicating  liquors  in  his  place  of  busi- 
ness with  intent  to  sell  them  for  unlawful  purposes,  is 
guilty  of  that  offense.  And  the  fact  that  he  sells  for 
unlawful  purposes  is  evidence  of  the  intent  with  which 
he  keei)S  such  liquors.  We  find  no  error  in  the  record, 
and  the  judgment  will  be 

Affikmbd. 
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Public  Landa:  coNFUcmNa  claims  under  swamp-land  and  bail-    ^  l^ 

BOAD     OBANT:      DECISION     OF     LAND     COMMISSIONER  :      RIGHT     OF      95    719 

APPEAL.    It  safficiently  api>ear8  from  the  evidence  in  this  case  ^ 

(see  opinion)  that  there  was  on  file  in  the  ofiBloe  of  the  commiasicnier 
of  the  general  land-office  a  claim  that  the  land  in  question  was 
included  in  the  swamp-land  grant  of  September  28, 1860,  and  that 
such  claim  was  regarded  by  the  commissioner  bs  prima  facie  suffi- 
cient. The  county  had  conyeyed  the  land  to  D.  as  swamp  land, 
and  D.  had  conveyed  to  S.,  and  these  deeds  were  of  record  in  the 
proper  county.  S.  had  also  deeded  to  defendant,  but  the  deed  was 
not  of  record.  Afterwards  the  Dubuque  and  Sioux  City  Bailroad 
Company  claimed  the  land  under  act  of  congress  of  May  15,  185((. 
The  commissioner  of  the  general  land-office,  upon  what  evidence 
does  not  appear,  decided  that  the  ]an<t  was  not  swamp  land,  but 
that  it  inured  to  the  said  railroad  company,  and  plaintiff  claims 
under  said  company.  Held  that  this  decision  was  not  conclusive 
upon  the  defendant  and  those  under  whom  she  claimed,  because 
they  were  given,  and  had,  the  right  to  appeal ;  and  while  it  appears 
that  they  did  not  appeal,  it  was  incumbent  upon  plaintiff  also,  in 
order  to  bind  defendant  by  that  decision,  to  prove  that  notice  of 
the  right  to  appeal  was  given  to  those  claiming  under  the  swamp- 
land grant ;  which  he  has  failed  to  do.  Consequently  defendant's 
primorfacie  title  ia  not  overcome. 

2.     :  GHARAcnER  OF  LAND  :  BVIDBNCE :  TIME.    Whether  the  land 

in  question  passed  under  the  swamp-land  grant  depends  upon  its 
character  when  that  act  was  passed,  and  evidence  of  its  character 
at  the  time  of  the  trial  of  this  action  was  properly  excluded. 

8.  SridenoeMN  rebuttal:  new  issue.  Plaintiff  in  his  petition 
relied  upon  the  decision  of  the  commissioner  of  the  general  land- 
office  that  the  land  was  not  swampy,  and  did  not  allege  that  it  was 
not  in  fact  swampy.  Held  that  he  could  not  be  allowed  in  rebuttal 
to  introduce  evidence  that  it  was  not  in  fact  swampy  at  the  time 
of  the  passage  of  the  swamp-land  grant. 

Appeal  from  Webster  District  Court. — Hon.  John  L. 

Stevens,  Judge. 

Filed,  Seftembeb  10,  1888. 

Action  on  the  covenants  in  a  deed  executed  by  the 
defendant^  conveying  certain  real  estate  to  the  plaintiff. 


692  SUPPLEMENT. 


Ck>nnor8  v.  Meservey, 


The  breaches  stated  in  the  petition  are  that  the 
defendant  was  not  lawfully  seized  of,  and  did  not  have 
lawful  authority  to  sell  and  convey,  said  premises,  and 
that  the  plaintiff  was  compelled  to  purchase  the  8ux)e- 
rior  title.  The  defendant  denied  the  allegations  of  the 
petition,  and  pleaded  that  she  derived  the  title  CQUveyed 
by  her  under  the  swamp-land  grant  made  by  congress 
on  the  twenty-eighth  day  of  September,  1860,  and  the 
statute  of  limitations.  Trial  by  jury,  and  the  court 
directed  a  verdict  for  defendant,  which  having  been 
found,  judgment  was  accordingly  rendered,  and  the 
plaintiff  appeals. 

Wright  &  Farrell^  for  appellant. 

A,  N.  Botsfordy  for  appellee. 

Seevebs,  J. — The  outstanding  title  purchased  by 
the  plaintiff  was  derived  under  the  act  of  congress 
approved  May  16,  1866,  granting  lands  in  aid  of  the  con- 
struction of  railroads  in  the  state  of  Iowa.  The  material 
question  to  be  determined  is  whether  this  or  a  title 
under  the  swamp-land  grant  is  the  superior  title.  In 
considering  such  question  it  is  not  deemed  necessary  to 
state  with  particularity  the  state  and  congressional  legis- 
lation on  the  subject,  for  the  reason  that  it  is  well  known, 
and  the  effect  thereof  understood,  and  at  this  day 
cannot  be  a  subject  of  doubt.  To  maintain  the  issue  on 
his  part,  the  plaintiff  introduced  in  evidence  a  certificate 
of  the  commissioner  of  the  general  land-office,  dated 
February  18,  1879,  showing  the  land  in  controversy  to 
be  free  from  conflict,  and  that  it  had  inured  to  the 
Dubuque  &  Sioux  City  Railroad  Company,  under  the 
act  of  congress  of  May  16,  1866,  and  acts  amendatory 
thereto.  The  defendant  introduced  evidence  showing 
that  prior  to  such  certification  the  land  in  controversy 
had  been  selected  and  listed  as  swamp  land,  and  treated 
as  such  by  the  state  and  county  authorities ;  but  such 
list  was  not  verified  by  any  one.  The  surveyor  general, 
however,  on  the  twentieth  day  of  February,  1857,  certi- 
fied that  said  list  ^^  had  been  compared  with  the  field- 
notes,  plats  and  other  evidences  on  file  in  this  office. 
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and  by  the  affidavits  of  said  county  surveyor  or  state 
locating  agents  it  appears  that  the  greater  part  of  each 
smallest  legal  division  of  the  land  embraced  in  said  list 
is  swampy,  or  liable  to  overflow,  so  as  to  render  the 
same  unfit  for  cultivation,  and  is  therefore  of  the  char- 
acter contemplated  in  the  act  of  September  28,  I860.'' 
The  defendant  also  introduced  the  certificate  of  the  com- 
missioner of  the  general  land-office,  dated  December  23, 
1868,  showing  that  other  land  in  the  same  section,  town- 
ship and  range  had  been  earned  by  the  railroad  company, 
and  the  said  lands  were  duly  certified  to  it  at  that  time. 
It  further  appears  from  the  evidence  introduced  that  in 
1876  the  commissioner  of  the  general  land-office  had  on 
file  in  his  office  evidence  showing  that  the  land .  in  con- 
troversy was  claimed  under  the  swamp-land  grant,  and 
the  local  land-officers  were  notified  that  such  claim  was 
contested  under  the  railroad  grant,  and  such  officers 
were  directed  to  investigate  the  true  character  of  the 
land.  It  must  be  assumed  that  such  investigation  was 
made,  for  on  the  sixteenth  and  twentieth  days  of  April, 
1878,  the  commissioner  decided,  from  the  evidence 
furnished  him  by  the  local  land-officers,  that  the  land 
was  not  of  a  swampy  character,  and  they  were  directed 
to  notify  the  state  authorities,  and  all  other  parties 
claiming  an  interest  in  said  lands,  of  the  action  of  the 
commissioner,  and  allowed  sixty  days  from  the  service 
of  such  notice  for  an  appeal  from  such  decision.  On 
June  twenty-fourth  the  receiver  of  the  local  land-office 
notified  the  commissioner  that  no  appeal  had  been  taken, 
and  thereupon,  on  July  15,  1878,  the  commissioner  noti- 
fied such  receiver  that  the  swamp-land  claim  had  been 
rejected,  and  thereafter  the  land  was  certified  as  inuring 
under  the  railroad  grant,  as  above  stated.  There  is 
no  evidence  in  the  record  tending  to  show  that  notice  of 
the  right  to  appeal  was  given  to  any  one,  although  it 
then  appeared  of  record  in  the  recorder's  office,  in  the 
proper  county,  that  the  county  had  conveyed  the  land 
to  DuncombOi  and  he  to  Snell.  The  latter  had  also  con- 
veyed to  the  defendant,  but  the  deed  had  not  been 
recorded^  and  it  affirmatively  appears  that  no  notice  was 
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given  of  her  right  to  appeal  from  the  decision  of  the 
commissioner. 

The  material  question  is  whether  the  foregoing 
record  evidence  s\iovfs  prima  facie  that  the  land  was  of 
a  swampy  character  at  the  time  the  swamp-land  grant 
was  enacted  by  congress.  We  think  it  does.  We  are 
unable  to  see  any  material  diiBFerence  between  it  and  the 
evidence  in  Page  County  n,  Burlington  &  M,  JR.  Ry. 
Co.  J  40  Iowa,  520.  The  only  diflFerence  in  substance  is 
that  in  this  case  the  swamp-land  list,  introduced  in 
evidence,  is  not  verified  by  any  one,  but  the  certificate  of 
the  surveyor  general  shows  that  affidavits  were  attached 
thereto.  But  it  is  said  his  certificate  is  not  sufficient 
evidence  of  such  fact,  and  that  he  had  no  authority  to 
so  certify  and  determine  ;  but  we  think  he  had.  But, 
conceding  otherwise,  it  sufficiently  appears  that  there 
was  on  file  in  the  office  of  the  commissioner  a  claim  that 
the  land  in  question  was  swamp.  Such  claim  was 
regarded  as  prima  fade  sufficient ;  and  the  railroad 
company  was  required  to  contest  such  claim,  and  show 
that  the  land  was  not  of  the  character  cont^emplated  by 
the  act  of  congress  making  the  swamp-land  grant.  The 
fact  that  the  land  in  the  same  section,  township  and 
range  had  been  certified  to  the  railroad  company  as 
earned,  and  the  land  in  controversy  omitted,  creates  at 
least  a  presumption  that  it  was  then  claimed  by  proper 
evidence  then  on  file  under  the  swamp-land  grant.  This 
is  more  reasonable  than  to  suppose  it  was  omitted  by 
mistake,  when  the  railroad  company  was  afterwards 
required  to  contest  the  swamp- land  claim,  which,  as  a 
matter  of  course,  must  be  based  on  record  evidence  in 
the  office  of  the  commissioner.  Especially  is  this  true 
when  it  must  be  presumed  the  surveyor  general  did  his 
duty,  and  forwarded  the  list  certified  by  him  to  the 
commissioner.  We  have  no  knowledge  of  the  evidence 
before  the  commissioner  when  he  decided  that  the  land 
was  not  of  the  character  contemplated  by  the  act  of 
congress,  and  such  decision  cannot  be  regarded  as  con- 
cluding the  defendant,  or  those  under  whom  she  claims, 
for  the  reason  that  they  were  given,  and  had,  the  right  of 
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appeal ;  but  no  notice  of  snch  right  was  served  on  them, 
as  we  have  the  right  to  assume. «  To  make  the  commis- 
sioner's ruling  conclusive  on  the  defendant,  the  plaintiff 
should  have  introduced  evidence  showing  such  notice 
had  been  given,  in  addition  to  the  failure  to  appeal. 

The  defendant  having  made  out  a  prima-facie  case 
that  the  land  was  swampy,  it  devolved  upon  tlie  plaintiff 

J,  .  churoo.  to  show  it  was  not  of  that  character  at  the 

S?idenS?^**"'   time  the  act  of  congress  was  passed,  and  that 
*^®'  is    what    he    attempted    to    do.      When 

introducing  his  evidence  in  chief,  a  witness  was  asked, 
"  You  may  state  what  kind  of  land  this  is."  An  objec- 
tion that  the  proposed  evidence  was  immaterial  was 
properly  sustained,  for  the  reason  that  the  question  as 
asked  related  to  the  time  when  the  witness  was  examined. 
It  was  immaterial  what  the  character  of  the  land  then 
was.  The  material  question  was,  what  was  its  character 
on  the  twenty-eighth  day  of  September,  1850  \ 

Pending  arguments  on  the  motion  to  take  the  case 
from  the  jury,  and  therefore  in  rebuttal,  the  plaintiff 

''offered to  show  by  oral  evidence  that  the 
rebauai:new  land  lu  coutroversy  was  not  swamp  land, 
within  the  meaning  of  the  act  of  congress  of 
1860,  at  the  time  of  the  passage  of  the  act."  To  this  the 
defendant  objected,  because  there  was  no  such  issue, 
and  for  the  further  reason  that  it  was  not  properly 
rebutting  evidence.  The  objections  were  sustained,  as 
we  think,  properly.  It  will  be  observed,  that  the 
plaintiff  relied  on  the  decision  of  the  commissioner,  and 
not  that  the  land  was  in  fact  not  swampy ;  and  before  he 
could  introduce  evidence  tending  to  prove  such  fact,  he 
should  have  so  pleaded,  and  issue  should  have  been 
joined.  Thus,  and  only  thus,  could  the  defendant  have 
been  properly  advised  of  the  issues  she  must  be  prepared 
to  meet.  The  plaintiff  attempted  to  spring  a  new  and 
distinct  issue,  and  to  establish  it  by  introducing  evidence 
in  rebuttal.  To  have  permitted  this  would  have  given 
the  plaintiff  an  unfair  advantage,  which  cannot  be 
sanctioned  in  a  court  of  justice.  The  judgment  of  the 
district  court  is  Affirmed. 
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The  BA.NK  of  Rbinbbok  v.  Brown,  Sheriff. 

1.  statute  of  Limitations :  aotion  agaikbt  shssiff  :  wbonofci* 
BALE  OF  PB0PEBT7.  The  act  of  which  plaintiff  complains  in  this 
aotion  is  not  the  levying  upon  its  property  under  a  writ  of  attach- 
ment, but  its  sale  under  execution  issued  upon  judgment  in  the 
attachment  case.  Plaintiff  served  written  notice  of  its  owneiship 
on  defendant  after  he  had  received  the  execution.  Held  that  until 
such  notice  no  right  of  action  accrued,  and  that  the  statute  of 

limitations  did  not  sooner  begin  to  run  against  the  action. 

• 

2.  Ezeoutiona :  olaiub  of  thibd  persons  :  NonoB :  XNDEMNiFTiNa 
bond:  application  of  statute.  The  statute  (Code,  sees.  8055- 
8057)  providing  that  when  execution  is  levied  upon  personal  prop- 
erty, a  third  person  claiming^  own  the  property  may  give  notice 
in  writing  to  the  officer,  whereupon  he  may  demand  an  indemni- 
fying bond,  etc.,  applies  to  special  as  well  as  general  executioDs. 
And  in  this  case,  where  defendant,  upon  special  execution  in  an 
attachment  case,  had  levied  upon  the  property  in  question,  and 
plaintiff  duly  served  him  with  notice  of  its  ownership, — ^it  not 
being  a  party  to  the  Attachment  suit, — and  defendant  demanded  and 
procured  an  indemnifying  bond,  and  proceeded  to  sell  the  property, 
and  returned  the  proceeds  to  the  court  issuing  the  execution,  hM 
that  plaintiff  could  maintain  an  action  against  him,  the  same  as  if 
the  execution  had  been  a  general  one. 

Appeal  from  Orundy    District  Court — Hoif.  D.  J. 

Lenehan,  Judge. 
« 
Piled,  October  4,  1888. 

Action  to  recover  the  value  of  personal  property 
sold  by  defendant  by  virtue  of  a  special  execution.  A 
demurrer  to  the  petition  was  sustained.  Plaintiff 
electing  to  stand  upon  its  pleading,  judgment  was 
rendered  in  favor  of  defendant  for  costs.  The  plaintiff 
appeals. 

BoieSy  Rusted  &  Boies,  for  appellant. 

Jfathaniel  French^  for  appellee. 
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Robinson,  J. — ^This  action  was  commenced  on  the 
third  day  of  February,  1887.  The  petition  alleges  that 
on  the  thirty-first  day  of  August,  1883,  the  plaintiff 
was  the  owner  of  personal  property,  which  it  describes, 
of  the  value  of  $1,360;  that  on  that  day  the  defendant, 
by  virtue  of  a  writ  of  attachment  issued  out  of  the 
circuit  court  of  Woodbury  county,  Iowa,  in  an  action 
wherein  the  Eagle  Manufacturing  Company  was  plaintiff, 
and  W.  A.  &  W.  H.  Cottrell  were  defendants,  and  to 
him  directed,  levied  upon  and  took  possession  of  said 
property,  and  made  returns  of  said  levy  to  said  court ;  that 
judgment  was  thereafter  rendered  against  the  Cottrells  for 
$7,392.90,  and  the  lien  of  the  attachment  was  confirmed, 
and  the  proi)erty  ordered  sold  to  satisfy  the  judgment ; 
that  on  the  fifth  day  of  April,  1884,  a  special  execution 
issued,  directed  to  defendant,  and  commanding  him  to 
sell  said  property  for  the  payment  of  said  judgment ; 
that  on  the  eighth  day  of  April  defendant  levied  said 
execution  on  said  property,  and  on  the  thirtieth  day 
of  April,  1884,  the  plaintiff  served  on  him  a  notice  of 
ownership;  that  thereupon  defendant  refused  to  pro- 
ceed further  under  said  execution  unless  indemnified, 
and  that  on  the  same  day  an  indemnifying  bond,  con- 
ditioned as  provided  by  section  3056  of  the  Code,  was 
executed  and  delivered  to  him ;  that  he  thereupon  sold 
said  property  to  satisfy  said  execution,  and  returned 
the  proceeds  of  the  sale  to  the  circuit  court  of  Woodbury 
county.  The  petition  further  alleges  that  the  sale  after 
the  notice  of  ownership  was  wrongful,  and  that  defend- 
ant thereby  became  liable  to  plaintiff  for  the  value  of 
the  property,  with  interest;  that  plaintiff  was  not  a 
I)arty  to  the  action  against  the  Cottrells.  Judgment  for 
the  value  of  the  property  is  demanded.  To  this  peti- 
tion the  defendant  demurred  as  follows :  ^'  Now  comes 
the  defendant,  and  demurs  to  plaintiff's  amended  and 
substituted  petition,  because  the  same  does  not  state  any 
cause    of  action,    in  this :    ^^  Mrst^  the    levy  of  the 
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attachment  took  place  over  three  years  prior  to  the  com- 
mencement of  this  suit,  and  the  action  is  therefore 
barred  by  the  statute  of  limitations ;  second^  the  acts  of 
the  defendant  under  the  special  execution,  which  are  are 
the  only  acts  complained  of,  were  acts  which  the  law 
and  the  writ  compelled  him  to  do,  and  for  doing  which 
there  is  no  legal  liability."  The  demurrer  was  overruled 
on  the  first  ground,  and  sustained  on  the  second. 

I.  Although  the  appellee  does  not  appeal,  yet  he 
insists  that  the  first  ground  of  the  demurrer  was  good, 
1.  statutb  of     a.nd  that  the  judgment  of  the  district  court 

^^^ii^st  must  therefore  be  affirmed,  even  though  the 
^'^oi  sale  court  erred  in  holding  the  second  ground  of 
of  property,    ^j^^  demurrer  to  be  good.     It  is  urged  that 

if  a  correct  result  was  reached,  it  is  not  material  that  it 
was  based  upon  erroneous  grounds.  The  cases  of  Jeure 
V.  Perkins^  29  Iowa,  262  ;  Childs  d.  Dobbins y  61  Iowa, 
114,  and  Wetmore  v.  Mellinger^  64  Iowa,  745,  are  cited 
in  support  of  this  view,  while  the  cases  of  District  7^. 
of  Clay  V.  Independent  Dist.  of  Buchan^n^  63  Iowa, 
189,  is  referred  to  as  a  possible  authority  for  a  different 
rule.  We  do  not  find  it  neceissary  to  determine  the 
question  thus  presented.  The  act  of  which  plaintiff 
complains  is  not  the  levying  upon  the  property  under 
the  writ  of  attachment,  but  its  sale  under  the  execution. 
The  execution  was  not  received  by  defendant  until  the 
eighth  day  of  April,  1884.  Notice  of  ownership  was 
served  on  him  within  a  reasonable  time  thereafter, 
to- wit,  on  the  thirtieth  day  of  the  same  month.  No  right 
of  action  for  any  act  done  under  the  execution  could 
have  accrued  prior  to  April  8,  when  it  came  into  defend- 
ant's hands  ;  and  the  right  to  maintain  it  did  not  exist 
prior  to  the  service  of  notice  of  ownership.  It  follows 
that,  since  this  action  was  commenced  within  three  years 
from  the  time  when  the  right  of  action  accrued,  the 
ruling  of  the  district  court  on  the  first  ground  of  the 
demurrer  was  correct. 

II.  The  execution  under  which  the  sale  In  contro- 
versy  was  made  commanded  the  sale  of  specific  property 
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2.  BzBcuTioNs :   therein  described.     The  defendant  was  not 
thbdtwi^iis:  by  any  provision  it  contained  allowed  to 
demnif^inff     oxerciso  any  discretion.    It  is  insisted  that, 
cation  o?       nnder  these  f acts,  it  ia  essential  to  the  exist- 
ence of  the  courts  and  the  due  enforcement 
of  the  lAw  that  the  sheriff  be  protected  from  all  conse- 
quences which  follow  the  proper  performance  of  the 
acts  commanded  by  the  process  of  the  court.     It  is  said 
that  the  sheriff  is  merely  the  arm  of  the  court  to  execute 
what  the  court  determines ;  that  he  has  no  alternative 
but  to  obey  the  process  of  the  court,  under  pain  of 
punishment  for  failure  to  do  so.     It  is  conceded,  when 
he  has  a  discretion,  as  where  the  process  commands  him 
to  levy  upon  and  s^U  property  of  a  person  named, 
without  specifying  any  particular  property,  that  the 
rule  is  different,  and  that  in  such  case  he  would  be 
liable  for  taking  property  of  a  person  not  named  in  the 
process.      Counsel  for  appellee  refer  us  to  numerous 
authorities  in  support  of  their  position.    Among  them 
is  the  case  of  Conner  v.  Long^  104  U.  S.  228.    This  case, 
and   others  cited,  hold,  in  substance  and  effect,  that 
where  process  is  issued  by  a  court  having  jurisdiction, 
which  contains  a  direct  command  to  take  i)ossession  of 
or  sell  the  particular  property  therein  described,  and 
when  the  officer  has  no  discretion  but  to  obey,  and  in 
executing  the  process  keeps  himself  strictly  within  its 
mandatory  clause,  he  cannot  be  held  liable  for  resulting 
damage.      It   is    urged   by  appellant    that  to   apply 
that  rule  in  this  case  would  be  to  permit  the  taking  of 
private  property  without  due  process  of  law.      We 
think  this  controversy  must  be  determined  by  the  law 
of  Iowa,  as  applied  to  the  facts  in  the  case.     Section 
3056  of  the  Code  provides  that  if  an  officer,  after  the 
levy  of  an  execution  on  personal  property,  receive  a 
notice  in  writing    from  some  other  person  than  the 
execution  debtor  that  the  property  belongs  to  such 
person,  he  may  release  the  levy,  unless  a  bond  is  given, 
as  provided  in  the  next  section.     It  also  provides  that 
the  officer  shall  be  protected  from  all  liability  by  reason 
of  such  levy  until  he  receives  such  notice.    The  next 
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section  is  as  follows:  "Sec.  3066.  When  the  officer 
receives  such  notice  he  may  forthwith  give  to  plaintifE, 
his  agent  or  attorney,  notice  that  an  indemnifying  bond 
is  required.  Bond  may  thereupon  be  given  by  or  for 
the  plaintiff,  with  one  or  more  sufficient  sureties,  to  be 
approved  by  the  officer,  to  the  effect  that  the  obligors 
will  indemnify  him  against  the  damages  which  he  may 
sustain  in  consequence  of  the  seizure  or  sale  of  the 
property,  and  will  pay  to  any  claimant  thereof  the 
damages  he  may  sustain  in  consequence  of  the  seizure 
or  sale,  and  will  warrant  to  any  purchaser  of  the  prop- 
erty such  estate  or  interest  therein  as  is  sold ;  and  there- 
upon the  officer  shall  proceed  to  subject  the  property  to 
the  execution,  and  shall  return  the  indemnifying  bond 
to  the  district  court  of  the  county  in  which  the  levy  is 
made.'*  Section  3057  is  as  follows:  "If  such  bond  is 
not  given,  the  officer  may  refuse  to  levy,  or  if  he  has 
done  so,  and  the  bond  is  not  given  in  a  reasonable  time 
after  it  is  required  by  the  officer,  he  may  restore  the 
property  to  the  person  from  whose  possession  it  was 
taken,  and  the  levy  shall  stand  discharged."  These 
sections  do  not  refer  to  any  particular  kind  of  execu- 
tions. The  language  used  is  broad  enough  to  include 
special  executions,  unless  some  rule  of  construction 
requires  their  exclusion.  Appellee  insists  that  they  are 
not  included,  because  the  language  of  the  statute  does 
not  require  it,  and  for  the  further  reason  that  no 
liability  can  attach  to  the  officer  for  a  proper  service 
of  the  special  execution.  If  the  sections  quoted  were 
designed  for  the  protection  of  the  officer  alone,  there 
would  be  more  force  in  this  claim ;  but  in  our  opinion 
they  are  in  part  intended  for  the  benefit  of  interested 
property- owners.  They  point  out  a  means  by  which 
the  officer  can  be  made  liable  for  seizing  and  selling 
property  which  was  not  owned  by  the  execution  debtor. 
It  would  be  an  idle  form  to  serve  him  with  notice  if  he 
cannot  be  held  responsible  for  his  acts  when  it  is  done. 
That  he  can  be  so  made  liable  in  ordinary  cases  is  not 
disputed;  but  the  reason  for  fixing  his  liability,  and 
protecting  the  rights  of  the  property -owner,  are  just  as 


SUPPLEMENT.  701 


The  Bank  of  Reinbeck  v.  Brown,  Sheriff. 


strong  in  the  case  of  a  special  execution  as  in  any  other. 
The  order  of  the  court  issuing  the  writ  which  directs 
the  sale  of  the  attached  property  is,  to  a  great  extent, 
formal.  Oarretson  v.  ReedeVy  23  Iowa,  24,  and  cases 
therein  cited.  It  certainly  has  no  effect  as  an  adjudica- 
tion of  the  title  to  property  which  is  owned  by  some 
one  not  a  party  to  the  proceedings.  It  is  usually  based 
on  the  return  of  the  sheriff,  or  other  officer,  which  is 
presumed  to  show  that  the  writ  has  been  levied  upon 
property  of  the  defendant  subject  to  execution.  If,  as 
a  matter  of  fact,  this  return  is  false,  there  is  no  well- 
grounded  reason  for  holding  that  a  formal  order  founded 
upon  it  should  estop  the  owner  from  asserting  the  fact 
even  as  against  the  officer.  Since  the  order  for  the  sale 
of  the  attached  property  is  ordinarily  made  as  a  matter 
of  course,  and  without  any  adjudication  of  title  which 
would  bind  a  stranger  to  the  suit,  there  is  as  much 
reason  for  x)ermitting  the  own^r,  who  is  not  the  execu- 
tion debtor,  but  whose  property  was  taken  under  the 
writ  of  attachment,  to  try  the  question  of  title  with  the 
officer,  as  there  is  for  permitting  the  owner  whose 
property  was  iirst  taken  on  execution  to  do  so.  The 
real  question  to  be  determined,  in  each  case  is  the 
liability  of  the  property  taken  for  the  payment  of  the 
debt ;  and  we  think  the  provisions  of  law  to  which  we 
have  referred  were  designed  to  protect  both  classes  of 
owners,  as  well  as  the  officer  serving  the  process.  The 
case  of  Allen  v.  Wheeler^  64  Iowa,  628,  sustains  to  some 
extent  this  conclusion.  In  the  statutory  action  for  the 
recovery  of  specific  personal  property,  when  the  order 
issues  for  the  return  of  the  property  pending  litigation, 
it  requires  the  officer  to  take  the  specific  property  therein 
described,  and  delivered  the  same  to  the  plaintiff. 
Code,  sec.  3230.  In  that  case  he  has  no  more  discretion 
as  to  obeying  the  order  than  he  would  have  in  the  case 
of  a  special  execution ;  and  yet  this  court  has  held  that, 
if  the  plaintiff  in  such  an  action  was  not  in  fact  entitled 
to  the  return  of  the  property  described  in  the  order, 
the  officer  would  be  liable  in  a  similar  action.  Davis  v. 
Gamberty  57  Iowa,  239.    The  policy  of  the  law  is  the 
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same  in  all  cases,  and  is  that  the  rights  of  property  be 
fully  protected,  and  that  each  claimant  be  allowed  his 
day  in  court  before  his  rights  can  be  determined.  We 
conclude  that  the  demurrer  should  have  been  overruled 
as  to  both  grounds.  The  judgment  of  the  district  court 
is  therefore 

Bevsbssd. 


70    7031 

95    687| 

7tf  7«j  The  Dubuque  &  Sioux  City  Railway  Company  v. 

116  g86  The  Cedab  Falls  &  Minnesota    Railway 

,I2~^  Company. 

1.      Appeal:    what     CONSn>EBED:    FLBADmOB    Fn4ED    ▲FTEB   APPEAL 

TAKEN.  Upon  plaintiff's  petition  a  temporary  injunction  was 
granted,  and  at  the  next  term  of  court  defendant  appeared  and 
filed  an  answer  and  a  motion  to  vacate  the  writ.  This  motion  was 
overruled  and  defendant  perfected  this  appeal.  Afterwards  plain- 
tiff filed  an  amendment  to  its  petition,  and  in  argument  in  this 
court  relies  largely  upon  the  facts  stated  in  such  amendment,  but 
held  that  they  were  not  the  facts  on  which  the  lower  court  ruled, 
and  that  they  could  not  be  considered  here. 

8.  Injunotion:  to  vacatb  contract  and  bbstrain  actionb 
THEREON :  WHEN  NOT  GRANTED.  Plaintiff  and  defendant  entered 
into  a  contract  by  which  the  former  leased  the  road  of  the  latter 
for  forty  years  at  a  stated  sum  per  mile  per  year.  This  action  was 
brought  to  vacate  the  contract  on  the  ground  of  fraud  in  defendant 
in  procuring  it,  and  to  restrain  defendant  from  bringing  any 
actions  to  recover  installments  of  rent  due  under  it.  Held  that 
the  case  did  not  justify  the  interference  of  equity,  because  the 
fraud  complained  of  could  be  finally  adjudicated  in  one  action  at 
law  for  rent,  and  that  a  temporary  injunction  was  warranted 
neither  by  section  8388  of  the  Ckxie,  nor  by  the  usages  of  courts  of 
equity  in  such  cases. 

Appeal  from  Dvlyuque  District  Court. — Hon.   J.   J. 

Ney,  Judge. 

Piled,  October  9,  1888. 

Tflis  is  an  appeal  from  an  order  overraling  a  motion 
to  vacate  a  temporary  injunction.  The  material  facts 
are  stated  in  the  opinion. 
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Stephen  H.  Olin  and  Henderson^  Hurd^  Daniels  & 
Kiesely  for  appellant. 

John  iV-  Jeweit,  W.  J.  Knights  McCeney  A 
Q  Donnelly  Fouke  &  Lyon  and  Clarence  A.  Seward^ 
for  appellee. 

Reed,  J. — In  1866,  the  plaintiff  owned  and  was 
engaged  in  operating  a  line  of  railroad  from  Dobnque 
to  Cedar  Falls.  By  its  articles  of  incorporation  it  was 
empowered  to  build  its  railway  westward  to  the 
Missouri  river.  Defendant  also  owned  a  line  of  road 
extending  from  a  point  on  plaintiff's  road  to  Waverley, 
a  distance  of  fourteen  miles,  and  by  its  articles  was 
empowered  to  extend  the  same  to  the  north  line  of  the 
state.  On  the  twenty-seventh  of  September  of  that 
year,  the  parties  executed  a  contract  by  which  defend- 
ant leased  its  road  to  plaintiff  for  the  term  of  forty 
years  from  January  1,  1867.  By  the  terms  of  the  lease 
defendant  agreed  to  complete  the  road  to  the  state  line, 
upon  a  designated  route,  within  a  reasonable  time ;  and 
plaintiff  agreed  to  equip  and  operate  the  same  as  soon  as 
completed,  and  to  pay  as  rental  therefor  the  sum  of 
fifteen  hundred  dollars  per  mile  for  each  year,  in 
monthly  installments.  Other  provisions  of  the  lease  are 
not  material  to  the  questions  before  us,  and  need  not  be 
stated.  Soon  afterwards  plaintiff  leased  its  road  to  the 
niinois  Central  Railroad  Company  for  a  term  of  twenty 
years  ;  one  of  the  provisions  of  the  lease  being  that  the 
latter  company  should  assume  the  lease  of  defendant's 
road,  and  perform  plaintiff's  undertakings  therein. 
That  company  did  take  possession  and  operate  defend- 
ant's road  during  the  term  of  its  lease  with  plaintiff, 
which  expired  on  the  first  of  October,  1887,  and  paid 
the  rental  therefor,  except  a  few  of  the  last  installments, 
to  defendant.  Soon  after  the  termination  of  the  last- 
named  lease  plaintiff  brought  this  action,  which  is  in 
equity,  for  the  cancellation  of  the  contract  with  defend- 
ant, on  the  grounds  that  its  president  and  directors, 
who  executed  it,  were  adversely  interested  ;  that  it  had 
never  been  ratified  by  the  stockholders ;  that  the  rent 
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agreed  to  be  paid  was  excessive  ;  and  that  the  contract 
was  burdensome  and  disadvantageous  to  it ;  and  that  its 
oflSicers  had  no  power  to  bind  it  by  the  contract,  and 
that  their  act  was  a  fraud  upon  it.  In  addition  to  the 
general  prayer  for  relief,  it  asked  that  a  temporary 
injunction  issue,  restraining  defendant  from  instituting 
or  prosecuting  any  action  at  law  for  the  recovery  of  the 
installments  of  rent  as  they  should  fall  due  under  the 
terms  of  the  lease.  The  petition  was  presented  to  a 
judge  of  the  district  court,  who  made  an  order  allowing 
the  writ,  and  it  was  issued  and  served  on  defendant. 
At  the  next  term  defendant  appeared  and  answered  the 
petition.  It  also  filed  a  motion  to  vacate  the  writ.  The 
court  modified  the  order  and  writ  in  certain  respects, 
which  are  not  now  material,  and  overruled  the  motion, 
and  the  present  appeal  is  from  that  order. 

After  the  order  was  -made  and  the  appeal  perfected, 
plaintiff  filed  an  amended  petition,  in  which  the  facts 

relied  on  as  vitiating  the  contract  are  more 

'  considered:     fully  sct  out  than  iu  the  original  petition, 

&^f^      and   in    which    additional   facts    are  also 

pleaded.  The  arguments  of  counsel  for  the 
appellee,  in  so  far  as  they  relate  to  the  real  merits  of 
the  controversy,  are  based  very  largely  upon  these 
additional  facts.  But  it  is  very  manifest  that  we 
cannot  consider  those  facts  in  determining  this  apx)eal. 
Although  the  amended  petition  has  been  brought  into 
this  court,  it  constitutes  no  part  of  the  record  of  the 
case  now  before  us.  The  question  as  to  the  correctness 
of  the  order  appealed  from  must  be  determined  upon 
the  pleadings  and  proofs  as  they  stood  when  it  was 
made.  They  constitute  the  record  upon  which  the 
district  court  acted,  and  we  can  consider  nothing  else. 
The  record  is  voluminous,  and  the  case  has  been 
elaborately  and  ably  argued  by  counsel,  both  orally  and 
in  print.  Much  that  has  been  said,  however,  relates  to 
the  questions  whether  an  action  in  equity  will  lie  for 
the  cancellation  of  the  contract,  and  whether,  upon  the 
facts  alleged,  plaintiff  would  in  any  event  be  entitled  to 
that  relief.    But  we  do  not  find  it  necessary  to  go  into 
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those  questions ;  for,  as  we  cannot  consider  the  amended 
petition,  we  cannot  determine  whether  the  facts  as  there 
alleged  would,  if  proven,  entitle  plaintiff  to  a  judgment 
of  cancellation  or  not.  Besides,  this  motion  raised  the 
single  question  whether,  upon  the  facts  alleged,  plaintiff 
is  entitled  to  an  injunction  restraining  defendant  from 
prosecuting  a  suit  at  law  for  the  recovery  of  the  rent 
during  the  pendency  of  the  action,  and  the  question 
whether  any  other  relief  can  be  awarded  does  not 
necessarily  arise  under  it.  If  the  injunction  was  the 
only  relief  demanded,  perhaps  the  case  would  have 
been  otherwise ;  but,  as  other  relief  was  demanded,  the 
question  as  to  the  sufficiency  of  the  allegations  to  entitle 
plaintiff  to  that  relief  could  be  raised  only  by  demurrer. 
Coming,  then,  to  the  question  before  us,  we  have  to 
say  that  in  our  opinion  the  original  petition  does  not 
„     make  a  case  for  the  allowance  or  continu- 

oon^tand  *^^  ®^  ^^  injunction.  The  injunction 
jjgjj  prayed  for  and  allowed,  it  will  be  borne  in 
wSra^not  mi^di  is  a  temporary  writ  restraining 
granted.  defendant  merely  from  instituting  any  suit 
at  law  for  the  collection  of  the  rent  during  the  i)endency 
of  the  equity  action.  The  conditions  upon  which  a 
temporary  injunction  may  be  allowed  are  prescribed  by 
statute.  Section  8388  of  the  Code  is  as  follows : 
"  When  it  appears  by  the  petition  therefor  *  *  * 
that  the  plaintiff  is  entitled  to  the  relief  demanded,  and 
such  relief,  or  any  part  thereof,  consists  in  restraining 
the  commission  or  continuance  of  some  act  which  would 
produce  great  or  irreparable  injury  to  the  plaintiff,  or 
when  during  litigation  it  appears  that  defendant  is 
doing  or  threatens  or  is  about  to  do  *  *  *  some  act 
in  violation  of  plaintiff's  rights  respecting  the  subject 
of  the  action,  and  tending  to  render  the  judgment 
ineffectual,  a  temporary  injunction  may  be  granted  to 
restrain  such  act."  There  are  other  provisions,  it  is 
true ;  but  they  relate  to  special  cases,  and  that  section 
prescribes  the  general  rule  on  the  subject.  Under  the 
provision,  to  warrant  the  allowance  of  the  writ  some  act 
Vol.  7ft-46 
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mnst  be  done  or  threatened  which  would  produce  great 
or  irreparable  injury  to  the  plaintiff,  and  is  in  violation 
of  his  right  respecting  the  subject  of  the  action,  or  which 
would  tend  to  render  ineffectual  any  judgment  he  might 
recover  in  the  proceedings.  In  other  words,  it  must  be 
shown  that  the  writ  is  essential  for  the  preservation  or 
protection  of  some  right  of  the  plaintiff  with  reference 
to  the  subject  of  the  action.  Now,  the  relief  demanded 
generally  by  plaintiff  is  the  rescission  or  cancellation  of 
the  contract  upon  the  ground  of  the  fraudulent  purposes 
of  itsof&cers  when  they  entered  into  it,  and  that  the 
steps  necessary  to  bind  the  corporation  have  never  been 
taken.  It  is  proper  to  say,  however,  that  this  latter 
ground  has  not  been  insisted  upon  in  this  court,  but  the 
sole  reliance  has  been  upon  the  former.  To  entitle 
plaintiff  to  that  relief  it  must  establish,  not  only  the 
fraud  alleged  in  the  inception  of  the  contract,  but  that 
it  has  surrendered,  or  offered  to  surrender,  the  property ; 
for  it  appears,  by  the  averments  of  the  petition,  that  it 
has  been  in  possession  since  the  termination  of  the  lease 
to  the  Illinois  Central  Company.  But  it  is  averred  that, 
when  plaintiff  discovered  the  fraud,  which  was  after  the 
termination  of  the  last-named  lease,  it  declared  its  elec- 
tion to  terminate  the  contract,  and  tendered  back  the 
property.  For  the  purposes  of  the  case,  then,  it  is 
conceded  ( although  not  determined )  that  by  the  aver- 
ments it  shows  itself  entitled  to  that  relief.  But  the 
facts  relied  upon  are  available  in  defense  of  an  action  at 
law  on  the  contract  for  the  enforcement  of  the  rent«  It 
would  be  a  good  defense  in  such  an  action  that  the 
contract  was  voidable  because  of  fraud  in  its  inception, 
and  that  the  one  against  whom  it  was  sought  to  be 
enforced  had,  upon  discovery  of  the  fraud,  sought  to 
rescind  by  returning  or  offering  to  return  what  he  had 
received  under  it.  The  institution  or  prosecution  of  a 
suit  at  law,  then,  would  not  produce  any  great  or 
irreparable  injury  to  plaintiff  ;  nor  would  it  be  a  viola- 
tion of  his  right  relating  to  the  subject  of  the  action ; 
nor  render  ineffectual  the  judgment  he  may  recover  in 
it.    The  case,  upon  its  facts,  is  within  the  holding  of 
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this  court  in  Smith  v,  STiorty  11  Iowa,  628.  It  is  not 
governed  by  Stewart  v.  Johnston,  44  Iowa,  436; 
Brigham  v.  White,  Id.  677,  and  the  other  cases  in  this 
court  which  hold  that,  when  frand  is  the  grwoam^  of 
the  petition,  the  injunction  will  not  be  dissolved  upon  a 
mere  denial  of  the  allegations  of  fraud,  but  will  be 
continued  until  the  final  determination  of  the  issue.  In 
each  of  those  cases  the  continuance  of  the  injunction 
was  necessary  for  the  preservation  of  the  rights  claimed 
by  the  plaintiff  in  the  subject  of  the  action.  Nor  can 
the  order  be  sustained  upon  the  ground  that  the  injunc- 
tion prevents  a  multiplicity  of  suits.  A  single  action 
by  defendant  npon  the  contract  will  determine  the 
whole  question  of  its  right  to  recover  the  rents.  The 
judgment  in  such  an  {iction,  if  against  defendant,  would 
be  a  complete  bar  to  any  other  action  by  it  for  the 
enforcement  of  the  same  right,  and  it  is  not  averred 
that  it  has  or  claims  any  other  right  than  that.  We 
have  based  our  ruling  principally  upon  the  provision  of 
section  3388 ;  but,  independently  of  statute,  the  rule  is 
the  same.  Courts  of  equity  will  not  interfere  to  restrain 
an  action  at  law,  when  the  defense  may  be  used  in  the 
action  of  law  itself  without  resort  to  equity.  1  High, 
Inj.,  sec.  89 ;  1  Pom.  Eq.  Jur.,  sec.  221 ;  2  Story,  Eq. 
Jur.,  sec.  882.  We  think  the  order  overruling  the 
motion  to  vacate  was  an  abuse  of  the  legal  discretion  of 
the  court,  and  it  will  be  Beversed. 


Hubenthal  v.  Kennedy  et  aZ. 

1.  Patent  Bights :  sale  of  ucbnse  to  usb  in  obbtadv  tbrhitoby  : 
coNBTBUcmoN  OF  coNTRACTr.  Defendants  sold  to  plaintiff  an  undi- 
vided half  interest  in  the  right  to  use  a  certain  patented  machine 
in  certain  territory,  but  reserved  the  right  to  make  the  machine 
itself.  The  right  sold  was  transferable,  and  there  was  an  arrange- 
ment between  the  parties  that  they  should  proceed  to  make  sales 
of  the  right  of  the  territory  owned  in  common  by  them,  and  that 
they  should  account  to  each  other  for  the  proceeds  in  proportion 
to  the  interest  held  by  each.  Held  that  defendants  were  not 
bound  to  account  to  plaintiff  for  the  profits  on  machines  sold  by 
them  in  the  territory  to  persons  who  had  already  purchased  the 
right  to  use  them* 
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3.  The  Same.  In  such  case  plaintiff  sold  the  right  to  use  the 
machine  in  a  certain  county,  and  took  the  vendee's  notes  therefor. 
He  also,  at  the  same  time,  sold  to  the  vendee,  for  cash,  one  of  the 
machines  which  he  purchased  of  the  manufactiu'ers,  warranting  it 
for  quality  and  capacity.  In  an  action  on  the  notes  the  vendee  set 
up  a  counter-claim  for  a  breach  of  the  warranty,  and  recovered 

-  thereon.  Held  that  the  sale  of  the  machine  was  not  a  matter  of 
common  interest  between  plaintiff  and  defendants,  and  that,  in  an 
accounting  between  them,  plaintiff  was  not  entitled  to  an  allow- 
ance for  the  costs  and  expenses  of  litigation  as  to  the  counter-claim. 

8.  Partnership :  contbact  of  individual  pabtner.  A  contract 
made  by  one  partner  by*  which  he  does  not  assume  to  bind  anyone 
but  himself,  cannot  be  held  to  bind  the  firm,  though  relating  to 
the  business  in  which'  the  firm  is  engaged. 

4.  Appeal :  action  fob  AOCOUNTiKa :  tbial  db  novo.  The  fact  that 
an  equitable  action  for  an  accounting  is  tried  by  a  referee  does  not 
take  away  the  right  of  trial  de  novo  on  appeaL 

5.  Interest:  fboh  what  time  computed:  dates  not  shown  on 
TBIAL.  Although  interest  was  due  plaintiff  from  the  dates  of  the 
several  sales  made  by  defendants,  yet,  since  plaintiff  has  faUed  to 
show  those  dates,  he  was  properly  allowed  interest  only  from  the 
date  of  the  action. 

Appeal  from  Keokuk  Superior  Court. — Hon.  Hekkt 

Bank,  Jr.,  Judge. 

Piled,  October  9,  1888. 

This  is  an  action  in  equity  for  an  accounting.  By 
agreement  of  the  parties  the  cause  was  sent  to  a 
referee,  who  reported  his  finding  of  facts  and  conclu- 
sions of  law,  to  which  all  of  the  parties  filed  exceptions. 
The  conclusion  of  the  referee  was  that  plaintiff  was 
entitled  to  recover  the  sum  of  $7,142.26,  with  interest 
from  the  date  of  the  commencement  of  the  suit.  The 
superior  court  overruled  the  exceptions,  and  entered 
judgment  for  that  amount.  Both  parties  appeal, 
defendants^  appeal  being  first  perfected. 

JameB  H.  Anderson  and  George  B.  Edmunds^  for 
api)ellant  Dickinson. 

Hughes  &  Sarikin^  for  Kennedy. 

2).  F.  Miller y  Jr.y  and  Frarik  Hagerman^  for 
appellee. 
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Beed,  J. — The  defendant  L.  B.  Kennedy  was  the 
inventor  of  a  machine  for  the  maniifactnre  of  brick,  and 
had  obtained  a  patent  therefor.  He  and  defendant 
Dickinson  were  the  owners  in  common  of  the  right 
covered  by  the  patent  for  the  state  of  Minnesota  and  the 
territory  of  Dakota.  On  the  the  twenty -fourth  of  July, 
1883,  they  sold  an  interest  in  the  right  to  plsdntiJff,  and 
executed  to  him  an  instrument  of  conveyance,  the 
material  part  of  which  is  as  follows:  *'*  *  *  I  do 
hereby  grant  and  convey  unto  the  said  Charles  Huben- 
thal license  under  said  patent  to  use  said  E^ennedy's 
brick-machine,  within  the  state  of  Minnesota  and 
territory  of  Dakota,  for  one  undivided  one-half  interest 
in  the  state  of  Minnesota  and  territory  of  Dakota, 
excepting  in  this  sale  all  territory  previously  sold,  as 
-per  accompanying  list,  for  the  sole  use  and  behoof  of 
Charles  Hubenthal,  and  his  legal  representatives,  for 
the  full  term  of  said  patent ;  this  license  to  be  transfer- 
able in  whole  or  in  part,  and  to  include  the  use  of  said 
brick-machine  in  said  territory  only,  and  not  outside 
thereof.  Under  this  license  the  exclusive  right  of 
making  said  machine  is  hereby  reserved  from  the 
license,  and  retained  by  the  said  Kennedy  and  Dick- 
inson." Plaintiff  alleges  that  there  was  an  arrangement 
between  the  parties  that  they  should  proceed  to  make 
sales  of  the  right  in  the  territory  owned  in  common  by 
them,  and  that  they  should  account  to  each  other  for 
the  proceeds  in  proportion  to  the  interest  held  by  each, 
i.  e.j  that  for  all  sales  made  by  him  he  wai^  to  account 
to  each  of  the  defendants  for  one-fourth  of  the  proceeds, 
and  for  all  sales  made  by  them  they  were  to  account  to 
him  for  one-half  of  the  proceeds.  His  complaint  is 
that  they  have  made  a  number  of  sales  of  territory  ; 
also,  that  they  have  sold  a  large  number  of  the 
machines  in  the  territory,  upon  which  they  have 
received  a  royalty,  but  that  they  have  neglected  and 
refused  to  account  to  him  for  any  portioii  of  the  pro- 
ceeds. The  allegation  as  to  the  agreement  is  admitted 
in  the  pleadings,  but  the  other  allegations  are  denied. 
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The  evidence  shows  that  the  following  sales  of  territory 
were  made :  (1)  Hennepin  and  Anoka  connties,  Minn. ; 
and  the  townships  of  Plainview  and  Elgin,  in  Wabasha 
connty,  Minn. ;  (2)  Pembina,  Grand  Forks,  Taill,  Cass, 
Barnes,  Stntsman,  Burleigh,  and  Morton  counties, 
Dak. ;  (3)  Clay  county,  Minn. ;  (4)  Polk  county,  Minn.; 
(6)  Walsh  county,  Dak. ;  (6)  Tardright,  West  St 
Paul,  Minn. ;  (7)  Ramsey  county,  Minn.  It  also  sliows 
V  that  defendant  sold  a  number  of  machines  in  the  terri- 
tory, for  which  they  received  prices  in  excess  of  the 
cost  of  manufacture,  such  excess  being  denominated 
royalty.  But  the  sales  were  all  to  persons  who  had 
previously  made  purchases  of  territory  or  yard  rights, 
and  the  conveyances  or  licenses  executed  to  them  were 
in  the  same  form  as  that  given  to  plaintiff.  The  referee 
found  that  the  first  six  sales  enumerated  above  were 
made  by  defendants,  and  that  they  were  liable  to 
account  to  plaintiff  for  one-half  the  proceeds.  He  also 
found  that  they  were  not  liable  on  the  sales  of  machines, 
and,  as  stated  above,  the  judgment  is  based  upon  these 
findings. 

I.    The  first  question  arising  on  plaintiff 's  appeal  is 
as  to  the  correctness  of  the  finding  that  defendants  are 

not  liable  to  account  to  him  for  the  proceeds 

SfS^nse  to    ^*  machines  sold  by  them  in  the  territory. 

g»Jno«rtain  We  are  of  the  opinion  that  the  holding  is 

ofoonSSwt"  "g^*-  I*  follows,  necessarily,  we  think, 
from  the  character  of  the  right  involved  and 
the  contract  of  the  parties.  The  right  acquired  by 
plaintiff  under  his  contract  is  a  license  to  use  the 
patented  article  ( and,  perhaps,  to  sell  it ),  in  the  terri- 
tory named,  and  that  right  is  transferable.  The  same 
right,  except  as  to  the  extent  of  territory  in  which  it 
might  be  exercised,  was  acquired  by  each  of  the  subse- 
quent purchasers.  But  the  right  to  make  the  article 
was  reserved  to  defendants.  Now,  when  they  sold  a 
machine  to  one  who  had  already  acquired  the  right  to 
use  it,  they  conferred  no  additional  right  as  to  its  use 
upon  him.  The  excess  of  the  price  charged  over  and 
above  the  cost  of  manufacture,  then,  was  in  no  sense  a 
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royalty,  although  the  parties  so  denominated  it.  It  was 
a  mere  profit  derived  from  the  sale  of  the  machine. 
Royalty  is  a  tax  or  daty  paid  to  the  owner  of  a  patent 
for  the  privilege  of  mannf aoturing  or  nsing  the  patented 
article.  Under  his  contract  plaintiff  was  entitled  to 
sharo  in  the  proceeds  of  the  sale  of  the  right  to  use  the 
machine  in  the  territory.  A  sale  of  a  machine,  which 
also  carried  that  right  with  it,  would  no  doubt  have 
been  within  the  agreement,  and  would  have  entitled 
him  to  a  share  of  the  proceeds  of  the  right ;  but  the 
mere  sale  of  a  machine  which  did  not  carry  such  right 
would  not  be  within  it,  and  that  is  the  character  of  the 
sales  in  question. 

II.    The  sale  of  Ramsey  county,  Minnesota,  was 
made  by  plaintiff.    At  the  same  time,  and  as  part  of  the 

same  transaction,  he  sold  to  the  purchaser  a 
machine.  The  price  of  the  machine  was 
paid  at  the  time  of  the  purohase,  but  the  purchaser  gave 
his  notes  for  the  price  agreed  to  be  paid  for  the  county 
right.  Plaintiff  subsequently  brought  suit  on  the  notes, 
and  the  purchaser  pleaded  a  counter-claim  upon  an 
alleged  breach  of  a  warranty  made  in  the  sale  of  the 
machine,  upon  which  he  recovered  the  amount  paid  for 
the  machine.  Plaintiff  purohased  that  machine  from 
the  manufacturer,  who  was  engaged  in  making  the 
machines  for  defendants.  The  purchase  was  made 
under  an  agreement  between  him  and  Kennedy,  to  the 
effect  that  he  should  place  it  on  exhibition  at  a  fair  or 
exx>osition  to  be  held  at  Minneapolis,  for  the  purpose  of 
advertising  it  in  Minnesota.  Plaintiff  paid  the  exi)enses 
incurred  in  transporting  the  machine,  and  exhibiting  it 
at  the  fair,  and  he  claimed  that  he  should  be  credited 
with  one-half  of  that  expense  ;  also,  with  one-half  of  the 
cost  and  expense  of  the  litigation.  The  judgment 
allowed  him  a  credit  for  the  first  item,  but  denied  the 
other.  He  complains  of  the  rejection  of  the  one  item, 
and  Dickinson  complains  of  the  allowance,  as  against 
him,  of  the  other  item.  The  litigation,  it  will  be 
observed,  grew  out  of  the  sale  of  the  machine  by  plain- 
tiff.    The  purchaser  claimed  that,  in  making  the  sale,  he 
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gave  a  warranty  of  its  quality  and  cai)acity,  and  that 
there  had  been  a  failure  of  that  warranty.  Now,  while 
the  parties  may  have  had  a  common  interest  in  the  right 
to  use  the  article  in  that  territory,  that  was  the  extent 
of  defendants'  interest,  and  plaintiff  had  authority  to 
bind  them  only  with  reference  to  it.  The  quality  and 
capacity  of  the  machine  is  a  matter  entirely  distinct 
from  the  right  to  use  it.  The  warranty,  then,  was  a 
mere  personal  undertaking  by  plaintiff.  Defendants 
were  in  no  manner  bound  by  it ;  and,  as  the  litigation 
was  for  the  enforcement  of  rights  arising  under  that 
contract,  it  is  clear  that  defendants  are  in  no  manner 
answerable  for  the  costs  and  expenses  incurred  therein. 

III.  As  stated  above,  plaintiff  purchased  the 
machine  which  he  exhibited  at  Minneapolis,  in 
8.  pabtnebship:  P^irsuauce  of  an  arrangement  between  him 

Sdi^ma'  *^^  Kennedy,  and  the  latter  agreed  to  pay 
partner.  oue-half  of  the  expenses  which  should  be 
incurred  in  that  enterprise.  We  think  the  judgment, 
in  so  far  as  it  holds  Dickinson  liable  for  any  portion  of 
those  expenses,  is  erroneous.  Kennedy  did  not  assume 
to  bind  any  one  but  himself  by  his  agreement,  but  it  was 
a  mere  personal  arrangement  between  him  and  plaintiff. 
If  it  should  be  conceded  that  he  and  Dickinson  were 
partners,  still,  as  he  did  not  assume  to  contract  for  the 
firm,  it  was  not  bound  by  the  agreement.  It  is  proper 
to  remark  in  this  connection  that,  while  it  is  alleged  in 
the  petition  that  the  defendants  were  partners,  they 
were  sued  individually.  They  also  answered  separately, 
and  each  appealed  from  the  judgment,  and  each  may 
urge  any  objection  to  it,  so  far  as  it  affects  him,  whether 
such  objection  is  available  to  the  other  or  not. 

IV.  The  referee  found,  and  the  judgment  deter- 
mines, that  the  first  six  sales  enumerated  above  were 
made  by  defendants.  The  evidence  shows  that  some  oi 
those  sales  were  in  fact  made  by  one  J.  A.  Boyd,  while 
others  were  made  by  one  Dow.  The  finding  was  that 
those  parties  acted  as  agent  for  defendants  in  making 
the  sales.    It  was  contended  that  this  latter  finding  is 


SUPPLEMENT.  713 


Hubenthal  ▼.  Kennedy, 


contrary  to  the  evidence.  The  question  is  rendered 
important  by  the  fact  that  Boyd  has  received  the  pro- 
ceeds of  the  sales,  bnt  has  failed  to  account  for  much 
the  larger  part  of  them.  If  the  finding  thal^he  was  their 
agent  alone  is  con^ct,  the  conclusion  that  they  are 
answerable  to  plaintiff  for  the  portion  of  the  proceeds  to 
which  he  is  entitled  under  the  agreement  follows  neces- 
sarily ;  for,  in  that  case,  the  rights  of  the  parties  are  the 
same  as  though  defendants  had  made  the  sales  in  person, 
and  had  personally  received  the  proceeds.  It  would 
not  be  profitable  to  set  out  at  length  the  evidence  bear- 
ing on  this  question.  We  deem  it  sufftcient  to  say  that 
we  have  examined  it  with  care,  and  in  our  opinion  the 
finding  of  the  referee  is  sustained  by  a  clear  preponder- 
ance of  the  testimony ;  and,  in  reaching  that  conclusion, 
we  have  not  regarded  the  finding  as  having  the  force  of 
a  si>ecial  verdict,  as  counsel  for  plaintiff  contended  we 
4.  afpial:  should,  but  have  regarded  the  case  as 
2SSl?untfng :  triable  de  novo.  The  fact  that  it  was  tried 
trial  doDovo.  bclow  to  a  referee  does  not,  in  our  opinion, 
affect  the  question  as  to  the  manner  of  trial  in  this 
court.  We  think,  also,  that  the  judgment  as  to  its 
amount,  except  in  the  particular  named,  is  sustained  by 
the  evidence. 

Y.    The  judgment  allows  plaintiff  interest  on  the 
amount  found  due  him  from  the  date  of  the  institution 
6.  iHTBiusT :      ^'  t*^®  s^i*-     I*  ^^^  contended  that  interest 
SSe  wS*      should  have  been  allowed  from  the  date  of 
SStSoTO*?n  til©  several  sales.    As  plaintiff  was  to  receive 
^'^'  one-half  of  the  proceeds  of  the  sales,  he 

doubtless  would  be  entitled  to  interest  on  the  various 
sums  from  the  time  they  came  into  the  hands  of  defend- 
ants, or,  rather,  of  their  agent.  But  those  dates  are 
not  shown.  It  was,  therefore,  impossible  to  compute 
the  interest,  and  under  that  state  of  facts  it  can  be 
allowed  only  from  the  commencement  of  the  suit.  On 
the  appeal  of  defendant  Dickinson  the  judgment  will  be 
modified  by  reducing  it  to  the  extent  of  $102.26, — ^that 
being  the  amount  erroneously  awarded  against  him  on 
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account  of  the  expense  incurred  in  exhibiting  the 
machine  at  Minneapolis.  In  other  respects  it  will  be 
affirmed. 

Modified  and  Affibmed. 


Foster  et  al.  v.  Hinson  et  al. 

1.  Jury  Trial:  right  to:  amendment  after  order  fob  trial  to 
COURT :  discretion  of  court.  When  a  cause  is  set  down  for  trial 
to  the  court  without  a  jury,  and  no  exceptions  are  taken  thereto, 
it  must  be  presumed,  in  the  absence  of  any  showing  to  the  contrary, 
that  it  is  done  with  the  consent  of  all  partieSf  and  if  amend- 
ments are  afterwards  filed  and  new  parties  brought  in,  and  the 
situation  is  so  changed  that  some  of  the  jMuties  desire  a  jury  trial, 
they  are  not  then  as  a  matter  of  right  entitled  to  it,  but  it  is  a 
question  for  the  'sound  discretion  of  the  court ;  and  this  court  will 
not  interfere  with  the  exercise  of  such  discretion  unless  it  is  made 
to  appear  that  it  has  been  abused. 

2.  Practice:  settino  day  for  trial:  discretion  of  court: 
WAIVER.  The  proper  and  efficient  conduct  of  the  business  before 
trial  courts  absolutely  dem^ds  that  a  large  discretion  be  reposed 
in  them  in  regard  to  the  assigning  of  causes  for  trial,  and  the 
exercise  of  such  discretion  will  not  be  interfered  with  unless  it 
appears  that  a  wrong  has  been  done  or  a  right  invaded.  But  error, 
if  it  be  conceded,  in  setting  a  cause  for  trial  on  a  certain  day  is 
waived,  when  it  is  afterwards  set  for  an  earlier  day,  and  no  objec- 
tion is  made  to  such  order. 

8.  Continuance:  absence  of  witness:  dhjobncb.  After  this 
cause  had  been  set  down  for  trial  on  a  certain*  day,  defendants 
saw  one  of  their  witnesses,  and  he  agreed  to  be  present  at  the 
trial,  but  he  was  not  subpoenaed,  and  he  failed  to  appear.  Hidd 
that  this  was  not  such  diligence  as  entitled  them  to  a  continuance 
on  account  of  his  absence. 

4.  Evidenoe:  incompetent:  admission,  on  trial  to  court, 
subject  to  objection  :  presumption  as  to  prejudice.  In  a  law 
action  tried  to  the  court,  where  evidenoe  objected  to  is  admitted 
**  subject  to  the  objection,*'  and  it  appears  to  this  court  that  the 
objection  was  weU  taken,  it  will  yet  be  presumed,  in  the  absence 
of  a  contrary  showing,  that  the  court  did  not  consider  the  evidenoe, 
and  that  the  error  was,  therefore,  without  prejudice.  (JSicsU  u. 
JSigman^  70  Iowa,  406,  followed ;  WUliama  v,  Soutier,  7  Iowa,  435 ; 
distinguished.) 
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6b  Pleading :  inoonsistbmt  olaius  in  DiFBtexNT  oounts.  A  plain- 
tifl  may  in  the  same  aotioiiy  in  different  oonnts,  join  a  olaim  to 
recover  rent  of  real  estate  under  an  implied  contract,  and  also  a 
claim  for  damages  for  the  wrongful  occupation  of  the  same  real 
estate  for  the  same  time.  In  this  case  the  first  olaim  was  set  up  id  the 
original  petition^  and  the  second  one  in  an  amendment.  (See  Code, 
sec.  2680,  and  Jack  v.  Dea  Moines  db  Ft,  Z>.  By,  Co,,  49  Iowa, 
«37.) 

6.  Former  Adjudication:  utIb  to  bbal  estatb.  In  an  action  to 
recover  for  rent  and  for  the  wrongful  occupation  of -real  estate, 
defendants  could  not  question  plaintiffs'  titlet  because,  in  former 
actions,  defendants  assailed  the  same  title  and  were  defeated,  and 
as  to  them  that  matter  was  adjudicated.  (See  cases  cited  in 
opinion.) 

Appeal  from    Des    Moines    District    Court. — Hon. 

Chables  H.  Phelps,  Judge. 

Filed,  Ootobeb  9,  1888, 

C.  L.  Poor^  for  appellants. 

John  C.  Power,  for  appellees. 

Seevers,  C.  J. — In  May,  1886,  Eeziah  Foster,  one 
of  the  plaintiffs,  commenced  this  action,  and  claimed  in 
her  petition  that  she  was  the  owner  of  the  undivided 
one-third  part  of  certain  real  estate,  and  that  defendants 
had  occupied  the  same  with  her  knowledge  and  consent ; 
and  the  relief  asked  was  that  she  recover  of  the  defend- 
ants the  rental  value  thereof.  The  defendants  answered 
this  petition  in  June,  1886,  and,  among  other  things, 
pleaded  that  Sarah  Bailey  was  a  necessary  party  to  the 
action.  In  October,  1886,  an  amendment  to  the  petition 
was  filed,  in  which  it  was  stated  that  the  defendants 
wrongfully  withheld  possession  of  the  real  estate  from 
her,  and  thereby  she  was  damaged,  and  she  asked  judg- 
ment therefor,  and  for  the  possession  of  the  property. 
The  defendants  moved  the  court  to  strike  the  amended 
petition  from  the  files.  The  motion  was  overruled.  In 
February,  1887,  the  cause  was  set  down  for  trial  to  the 
court,  and  afterwards,  in  the  same  month,  the  jury  was 
discharged  for  the  term.     An  amended  and  substituted 
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petition  was  filed,  ^nd  thereby  Sarah  Bailey  was  made 
a  party  plaintiff,  and  it  was  stated  that  the  plaintiffs 
were  each  the  owners  of  an  undivided  one-third  part  of 
the  real  estate,  and  the  allegations  of  the  petition  and 
amended  petition  were  repleaded  or  reaffirmed,  and  an 
additional  sum  claimed  as  damages,  and  judgment  was 
asked  therefor.  Afterwards  the  plaintiffs,  in  a  proi)er 
manner,  changed  the  last  petition,  and  designated  it  as 
an  amended  and  supplemental  petition,  and  the  defend- 
ants filed  a  motion  to  strike  it  from  the  files.  This 
motion  was  overruled.  A  further  amendment  to  the 
petition  was  filed  on  the  seventeenth  day  of  March,  and 
one  or  two  motions  which  are  not  deemed  material.  On 
the  eighteenth  day  of  March,  1887,  the  court  ordered 
that  this  cause  be  set  for  trial  to  the  court,  without  the 
intervention  of  a  jury,  on  the  twenty-ninth  day  of 
March,  and  gave  defendants  until  the  twenty-fourth  day 
of  said  month  to  file  answers.  This  was  done  at  the  stated 
time,  and  a  reply  thereto  was  filed.  On  the  twenty-first 
day  of  March  tbis  cause  was  specially  assigned  by  the 
court  for  trial  on  the  twenty -fourth  day  of  the  same 
month.  On  said  day  an  application,  supported  by 
affidavit,  for  a  continuance  was  filed,  based  on  the 
ground  of  the  absence  of  a  witness.  This  motion  was 
overruled,  and  there  was  a  trial  to  the  court,  and  judg- 
ment rendered  for  the  plaintiffs  for  the  possession  of  the 
real  estate,  and  for  damages, — as  we  are  authorized  to 
infer,  for  the  unlawful  detention  of  the  real  estate, — 
and  the  defendants  appeal. 

I.    It  is  insisted  that  the  defendants  were  entitled 

to  a  trial  by  jury.    When  the  case  was  set  for  trial  to 

^  .      the  court  no  exceptions  were  taken.   It  must 

1.  JuBT trial:       _  _     .       .*^      _  -  -         . 

riffhtto:        be  assumed,  in  the  absence  of  any  showing 
f^nS^oto      ^  *^®  oontrajy;  that  this  order  was  made 
of^urt*^"**  with  the  defendants'  consent.    Subsequently 
amendments  to  the  petition  were  filed,  and 
an    additional   i)erson   made   a   party  plaintiff;  and 
api)ellant8  contend  that  these  ^ts  so  changed  the  situa- 
tion as  to  entitle  them  to  demand  as  a  matter  of  right  a 
trial  by  jury,  or,  if  not,  that  the  claims  of  the  plaintiffs 
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were  so  altered  as  to  give  them  such  right,  or,  if  not, 
then  that  the  court  abused  its  discretion  in  refusing 
them  a  trial  by  jury.  It  will  be  observed  that  after  the 
order  was  made  for  a  trial  to  the  court  the  jury  were 
discharged  for  the  term,  and  that,  if  there  could  not  be 
a  trial  to  the  court,  then  there  must  have  been  a  con- 
tinuance. When  a  party  consents  under  such  circum- 
stances that  there  shall  be  .a  trial  to  the  court,  it  must 
and  should  be  understood  that  the  cause  might  be  so 
tried,  It  is  true,  the  abstract  states  that  the  order  was 
that  the  cause  should  be  so  tried  on  the  issues  made  by 
the  pleadings,  but  the  correctness  of  the  abstract  in  this 
re8i)ect  is  denied  in  an  amended  abstract,  and  the  cor- 
rectness of  the  latter  must  be  assumed.  When  a  cause 
is  set  down  for  trial,  we  think  the  parties,  under  our 
liberal  practice  as  to  amendments,  must  have  contem- 
plated, or  were  bound  to  know,  that  the  pleadings 
might  thereafter  be  amended,  and  that  neither  party 
was  bound  to  go  to  trial  on  the  precise  issues  then  made, 
but  that  they  might  be  reasonably  changed,  at  least, 
and  yet  the  parties  remain  bound  by  the  waiver  of  a  trial 
by  jury.  The  defendants,  therefore,  were  not  entitled 
to  a  trial  by  jury  as  a  matter  of  right.  It  will  be  con- 
ceded that  the  pleadings  may  be  so  materially  amended 
as  to  present  entirely  different  issues,  which  neither 
party  could  have  reasonably  contemplated  when  l^ey 
consented  to  a  waiver  of  trial  by  jury,  and  therefore  it 
would  be  a  matter  within  the  discretion  of  the  court 
whether  they  or  either  of  them  should  not  be  permitted 
to  withdraw  such  consent,  and,  if  such  discretion  is 
abused,  the  error  of  the  court  may  be  corrected  on 
appeal.  Whether  such  discretion  has  been  abused 
should  not  be  left  in  doubt,  but  made  clearly  to  api)ear. 
The  orderly  conduct  of  trials  and  the  proper  dispatch  of 
'  business  by  the  trial  courts  imx)eratively  demand  that 
this  should  be  the  rule.  Tested  thereby,  we  are  unable 
to  say  there  has  been  such  abuse  in  this  case.  It  is  true, 
the  pleadings  were  changed,  but  not  radically  so.  In 
the  main  the  same  matters  were  pleaded  in  the  several 
petitions  and  amendments  thereto.     Somewhat  different 


718 SUPPLEMENT. 

Foster  v.  Hinaon. 

claims  were  made  by  the  plaintiffs,  but  their  right  to 
recover  was  not,  we  think,  materially  changed.  The 
introduction  of  a  new  party  plaintiff  made  no  material 
difference,  except  as  to  the  measure  of  relief  that  might 
be  granted.  Her  right  to  recover  was  based  on  the  same 
ground  as  her  co-plaintiff.  When  the  first  order  was 
made,  with  the  consent  of  the  parties,  setting  down  the 
cause  for  trial  to  the  court,  no  day  was  fixed  for  the 
trial.  Subsequently  the  court  ordered  that  the  case 
should  be  tried  on  the  twenty-ninth  day  of  March.  We 
cannot  say  that,  in  so  doing,  the  court  abused  its 
».  pbaoticm:  discretion.  It  was  proper  to  fix  some  day, 
fS?tSa??W  *^d  ^®  *^®  unable  to  see  any  valid  objection 
^^f  wai-  to  ^^^  d^y  fi^^  ui)on.  It  is  said  the  issues 
^®'-  were  not  made  up,  and  that  it  could  not  be 

then  known  whether  the  issue  presented  would  be  one 
of  law  or  fact.  But  this  is  immaterial,  as  in  any  event 
the  trial  was  to  be  to  the  court.  We  can  readily  see 
that  a  large  discretion  must  be  reposed  in  the  trial  court 
in  relation  to  such  matter.  The  proi>er  and  efficient  con- 
duct of  the  business  before  trial  courts  absolutely 
demands  that  such  orders  should  not  be  regarded  by 
this  court  as  prejudicially  erroneous,  unless  it  clearly 
appears  that  a  wrong  has  been  done,  or  a  right  invaded. 
We  canndt  say  that  either  was  done  by  the  trial  court  in 
this  case.  Afterwards  the  cause  was  specially  assigned 
by  the  eourt  for  trial  on  the  twenty-fourth  day  of 
March,  and  to  this  order  no  exception  was  taken.  It  must 
be  assumed,  therefore,  that  the  defendants  consented 
that  the  case  should  be  tried  on  the  last-named  day, 
thereby  waiving  the  error, — conceding  that  the  order 
setting  the  case  for  trial  on  the  twenty-ninth  was  erro- 
neous. 

II.    It  is  said  the  court  erred  in  overruling  the 

motion  for  a  continuance  based  on   the  absence   of  a 

t  coKToruAHea:  ^^t^^^ss.     When  the  trial  was  fixed  for  the 

wkSSw  :**'      twenty-fourth,  without  objection,  it  was  the 

duigenoe.       ^Q^y  ^f  ^Q^h  parties  to  be  ready  at  that 

time,  or  at  least  to  use  reasonable  diligence  to  get  ready. 
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The  absent  witness  was  not  sabpcBnaed,  but  the  defend- 
ants had  seen  him,  and  he  promised  to  attend  the  trial, 
bat  failed  to  do  so.  This  cannot  be  regarded  as  reason- 
able diligence,  and  it  is  not  claimed,  we  think,  that 
ordinarily  it  would  be  sufficient.  It  is  insisted,  in 
substance,  that  this  case  is  p  eculiar  and  exceptional, 
but  it  is  not  so  much  so  as  to  excuse  the  issuing  of  a 
subpoena,  and  making  at  least  an  attempt  to  serve  it. 
Certainly,  there  was  ample  time  to  procure  a  subpoena, 
and  it  does  not  api)ear  that  it  could  not  have  been 
served. 

III.     Certain  evidence  was  offered  by  the  plaintiffs, 
to  which  the  defendants  objected  on  the  ground  that  it 

was   **  incompetent,    irrelevant  and   imma- 
iBooBpetent:  terfal."    The  objection  was  overruled,  and 

admianoB,  on  '  ' 

tej^^ooort.  the  "evidence  admitted  subject  to  the 
o*»J««gjj,^^  objection."  To  this  ruling  of  the  court  the 
Mtoprejn-  defendants  excepted.  Conceding  that  the 
objection  should  have  been  sustained,  the 
question  remains  whether  we  can  indulge  the  presump- 
tion that  the  evidence  was  considered  by  the  court  in 
making  the  findings  upon  which  the  judgment  is  neces- 
sarily based.  It  will  be  observed  that  the  evidence  was 
received  subject  to  the  objection,  and  in  this  respect  this 
case  differs  from  Williams  v.  SovUer^  7  Iowa,  486.  As 
the  evidence  was  admitted  subject  to  objection,  it  cannot 
be  said,  with  the  required  certainty,  that  it  was  consid- 
ered by  the  court,  for  error  must  affirmatively  api)ear. 
The  question  under  consideration  was  considered  and 
determined  in  HurU  v.  Higman^  70  Iowa,  406,  and, 
following  that  case,  we  are  required  to  hold  that  it  doed 
not  appear  that  the  alleged  error  was  prejudicial. 

ly.    It  is  said  the  plaintiffs  claimed  to  recover  upon 
the   ground  that    defendants   occupied     the  land    in 

controversy  with  the  kn  owledge  and  consent 


'  inoonstotent    of  the   plaintiffs,    and    therefore   evidence 

durertnt        tending  to  show  that  the  defendants  were 

in  possession  without  the  consent  of  and 

against  the  will  of  the  plaintiffs  was  inadmissible.  When 

the  case  was  tried  an  amended  petition  was  on  file; 


720  SUPPLEMENT. 


76    7-30 
05    103 


McCk>7  V.  The  American  Emigrant  Ck>. 


under  which  the  evidence  was  clearly  admissible.  The 
real  question,  then,  is  whether  the  plaintiff  can  make 
inconsistent  claims  in  different  counts  of  his  petition, 
and  introduce  evidence  to  support  one  or  both  ;  that  is, 
whether  he  can  join  in  the  same  action  a  claim  to  recover 
rent  of  real  estate  under  an  implied  contract,  and  also 
to  recover  damages  for  the  wrongful  occupation  of  the 
same  real  estate.  We  think  such  causes  of  action  under 
the  statute  may  be  joined.  Code,  sec.  2630 ;  Jack  v. 
Des  Moines  &  Ft.  D.  Ry.  Co.,  49  Iowa,  627. 

y.  It  is  said  the  court  erred  in  failing  to  find  that 
the  defendant  had  planted  a  crop  on  the  premises  in 
controversy,  and  that  this  became  and  was  a  material 
question  under  section  3266  of  the  Code.  It  is  sufficient 
to  say  that  under  the  well-settled  practice  we  cannot 
disturb  the  findings  of  the  court.  It  is  also  said  that 
the  conveyance  of  the  real  estate  under  which  the 
plaintiffs  claim  is  absolutely  void,  and  therefore  the 

court  erred  in  rendering  the  judgment  it  did. 
*  dicSS^ :  tit?e  But,    as    we    understand    the   record,  the 

appellants  commenced  actions  to  set  aside 
such  conveyance,  and  were  defeated.  This,  we  under- 
stand, constitutes  an  adjudication  of  the  question  urged 
by  counsel.  The  appellants  were  required  to  plead  and 
set  up  in  such  actions  all  the  grounds  upon  which  the 
validity  of  the  conveyance  could  be  assailed  which  then 
existed.  Freem.  Judgm.,  sec.  24d ;  Hdckworth  v.  ZoUars, 
30  Iowa,.  483 ;  Dewey  vJ  Peck,  33  Iowa,  242. 


McCoy  etal.  v.  The  American  Emigrant  Company 

et  aL 

Appeal:  mEFBOnvB  abstraot.  An  action  triable  de  novo  in  this 
oooit  cannot  be  considered  on  its  merits  where  the  abstract  does  not 
show  all  the  pleadings  on  whiohlthe  canse  was  tried,  nor  aU  the 
eTidence.  The  claim  of  appellants  that  aU  the  material  evidence  is 
abstracted  is  futile,  for  the  materiality  of  the  evidence  is  a  ques- 
tion for  the  court. 
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Appeal  from  Kossuth  District  Court — Hon.  George  H. 

Cabb,  Judge. 

Piled,  October  10,  1888. 

This  is  an  action  in  equity,  by  which  the  plaintiffs 
seek  to  qniet  their  alleged  title  to  certain  lands  situated 
in  Kossuth  county.  The  defendants  deny  that  the 
plaintiffs  have  any  title  tb  the  land,  and  claim  title  in 
themselves,  and  pray  that  their  title  may  be  quieted. 
There  was  a  decree  for  the  defendants,  and  plaintiffs 
appeal. 

Clarke  &  CaU,  for  appellants.  ^ 

JST.  JE.  Long^  for  appellees. 

BoTHBOOK,  J. — ^The  lands  in  controversy  are  what 
are  known  as  ''swamp  lands."  The  plaintiffs  are  the 
heirs  of  one  Franklin  McCoy,  who  died  intestate  in  the 
year  1874.  It  is  claimed  that  he  died  seized  of  part  of 
the  land  by  virtue  of  a  conveyance  made  by  Asa  C.  Call 
to  McCoy  in  August,  1863,  and  that  he  became  the 
owner  of  the  residue  of  the  land  by  a  conveyance  from 
one  Eckles  McCoy,  made  in  May,  1870.  These  deeds 
had  not  been  recorded  when  the  action  T^as  commenced. 
The  defendants  Callanan  and  Savery  claim  title  by  a 
chain  of  conveyances  originating  with  deeds  from  Call 
and  from  Kossuth  county.  They  also  claim  title  to  part 
of  the  land  by  virtue  of  a  tax  sale  and  deed. 

It  is  claimed  by  appellees  that  the  record,  as  pre- 
sented in  the  abstracts,  is  defective,  and  that  the  appeal 
cannot  be  considered  on  its  merits.  T^e  think  the  objec- 
tion is  well  taken.  The  appellants'  abstract  does  not  con- 
tain an  abstract  of  all  the  pleadings  upon  which  the  cause 
was  tried.  It  embraces  an  amended  and  substituted 
petition.  It  being  a  substituted  pleading,  it  is  not 
required  that  prior  petitions  nor  amendments  should  be 
abstracted.      But  the  abstract  of  the  answer  to    the 
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substituted  petition  shows  that  there  was  an  amendment 

to  said  petition.    It  (the  amendment)  appears  to  be 

answered.     But  without  the  amendment  to  the  petition 

the  answer  is  unintelligible.     Again,  the  exhibits  to  the 

petition    are   not  abstracted.     The    appellees  filed  an 

additional  abstract,  in  which  some  evidence  is  set  out ; 

but  they  protest  that  with  these  additions  the  evidence 

is    not    all   presented    in  the   abstract.     Counsel  for 

appellants  contend  that  all  of  the  material  evidence  is 

abstracted.      This  is  not  sufiicient.     The  materiality  of 

the  evidence  is  a  question  for  the  court  to  determine. 

The    case    is  one  which    is  exceedingly   difficult    to 

abstract.     It  involves  the  swamp-land  transactions  in 

Kossuth    county,    which    have   to    some  extent  been 

explored  by  this  court,  and  the  federal  courts  in  this 

state.     So  far  as  we  are  advised  by  this  record,   the 

plaintiffs    are   making  claim  to    certain   unimproved 

swamp  land,  for  which  their  ancestor  held  unrecorded 

deeds  for  many  years.    Part  of  it  appears  to  have  been 

acquired^by  defendants  upon  tax  titles.    The  plaintiffs 

and  their  ancestor  never  paid  any  taxes  upon  the  land. 

The  defendants,  and  those  under  whom  they  claim,  have 

paid  the  taxes  under  a  claim  of  ownership  for  every 

year  since  and  including  the  year  1870.     While  it  is  true 

the  non-payment  of  taxes  is  no  bar  to  an  action  for  the 

land,  yet  the  claim  of  the  plaintiff  is  not  as  persuasive 

as  it  would  be  if  they  had  thought  enough  of  it  to  record 

their   deeds   and  pay  the  taxes.    But  we  need   not 

discuss  the  merits  of  the  case.  The  decree  of  the  district 

court  will  be 

Affikmed. 
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1.  Guardian :  void  mobtoagb  madb  by  :  cubb  bt  fobbolosubb^ 
A  mortgage  made  by  a  guardian  as  such  is  void  aa  against  the  ward, 
if  not  approved  by  the  court.  (Code,  sec.  2268.)  But  after  such 
a  mortgage  has  been  foreclosed  in  an  action  to  which  the  ward  has 
been  made  a  party  by  due  and  legal  service  of  notice;  he  cannot 
question  its  validity  in  an  action  to  invalidate  it  and  set  aside  the 
title  of  the  purchaser  at  the  foreclosure  sale.  (See  cases  cited  in 
opinion.) 

2.  Oiiginal  Notice :  sebvicb  of  :  jttbisdiction.  A  return  on  an 
original  notice  recited  that  it  was  served  upon  defendant  D.  on  a 
certain  day  and  in  a  named  township  in  Linn  county  '*  by  deliv- 
ering to  Mary  H.  a  true  copy  of  this  notice,  that  being  her  home 
and  place  of  residence  ;  D.  not  found  in  Linn  county."  It  was 
not  shown  that  D.  and  Mary  H.  were  members  of  the  same 
family,  nor  that  the  C9py  was  left  at  D.*s  usual  place  of  residence. 
Held  that  such  service  gave  the  court  no  jurisdiction  of  D.,  and 
that  a  decree  rendered  thereon  was  void,  and  subject  to  be  set 
aside  in  a  collateral  proceeding.     (See  opinion  for  cases  cited.) 


JUDQMBNT   AGAINST :  NO  APFBABANCB  BT  OUABDIAN.       A 

judgment  against  a  minor  is  void  where  there  has  been  no  appear- 
ance for  him  either  by  his  regular  guardian  or  by  a  guardian  ad 
litem.    (Code,  sec.  2566.) 


:  VOID    B^LB   OF    LAND    UPON   FOBECLOBUBB :  ACTION  TO   SBT 

ASIDB  :  B8TOPPBL.  When  plaintiff  was  a  minor  twenty  years  old 
he  owned  the  land  in  question,  subject  to  a  mortgage.  The 
mortgage  was  foreclosed  and  the  land  sold,  and  defendants  claim 
under  that  sale,  but  the  foreclosure  was  void  as  to  plaintiff, 
for  the  reason  that  the  court  had  no  jurisdiction  of  him. 
But  for  six  or  eight  years  after  the  sale  the  defendant  and 
his  grantors  occupied  and  improved  the  land  under  their  claim  of 
title,  with  the  knowledge  of  the  plaintiff,  who  abandoned  it 
pending  the  foreclosure  proceedings,  and  who  never  gave  any 
notice  of  his  claim  upon  the  land  until  the  beginning  of  this  action 
to  set  aside  the  foreclosure  decree  and  sale.  But  it  does  not 
appear  that  during  this  time  he  was  any  better  informed  than 
were  defendants  of  the  real  condition  of  the  title,  nor  that  they 
relied  upon  his  representations  and  conduct  in  purchasing  and 
improving  the  land.  Held  that  these  facts  did  not  estop  him  from 
maintaining  this  action.    (See  cases  cited  in  opinion.) 
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5.  Tax  Sale  and  Deed :  pubchasb  by  owner's  guardian  :  Tom. 
A  tax  deed  made  upon  the  sale  of  a  minor's  land  to  his  goardian 
for  delinquent  taxes  conveys  no  title  adverse  to  his  ward,  whether 
the  deed  is  made  to  the  guardian  or  to  his  i^gnee  of  the  certifi- 
cate. 

Appeal  from  Cedar  Rapids    Superior  Court. — Hon. 

John  T.  Stoneman,  Jadge. 

Filed,  October  16,  1888. 

In  December,  1875,  the  plaintiff  was  a  minor 
seventeen  years  of  age,  and  owned  in  fee-simple  the 
west  forty-five  acres  of  the  n  orth  half  of  the  northwest 
quarter  of  section  16,  township  85,  range  6,  in  linn 
county.  On  the  twentieth  day  of  that  month  the 
guardian  of  plaintiff  filed  in  the  circuit  court  of  Linn 
county  an  application  in  which  he  asked  authority  to 
purchase  the  south  half  of  said  quarter-section  for 
plaintiff,  and.  to  mortgage  both  tracts  to  secure  the  pay- 
ment of  the  purchase  price.  On  the  fifth  day  of 
January,  1876,  the  circuit  court  granted  the  authority 
asked ;  and  on  the  twenty-seventh  day  of  the  same  month 
the  guardian  of  plaintiff  executed  to  Silas  Merriam  a 
mortgage  on  the  two  tracts  described,  to  secure  the  pay- 
ment of  five  promissory  notes  made  by  said  guardian,  and 
amounting,  in  the  aggregate,  to  fourteen  hundred  dollars. 
The  conditions  of  the  mortgage  not  having  been  fulfilled 
on  the  part  of  the  mortgagor,  proceedings  in  foreclosure 
were  instituted,  a  decree  of  foreclosure  rendered,  and  a 
sale  of  the  mortgaged  premises  made  to  pay  the  mort- 
gage debt.  AfJ^er  the  expiration  of  a  year  from  the 
date  of  sale,  no  redemption  having  been  made,  a  sheriff 's 
deed  was  issued  for  the  land  to  defendant  Laura  E. 
Merriam.  In  September,  1881,  she  conveyed  the  premises 
by  a  warranty  deed  to  her  co-defendant,  J.  F.  Mann. 
Plaintiff  by  this  action  seeks  to  have  the  mortgage  and 
sheriff's  deed  set  aside,  so  far  as  they  affect  the  title  to 
the  forty-five  acre  tract  of  land,  and  demailds  judgment 
for  eight  hundred  and  fifty  dollars  for  its  use.  He 
disclaims  any  interest  in  the  south  tract,  and  offers  to 
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convey  any  actual  or  apparent  right  he  may  have  in  it  to 
defendants.  The  superior  court  rendered  a  decree  in 
favor  of  plainti£F  for  the  north  tract  of  forty-five  acres, 
and  cancelling  the  sheriff 's  deed,  and  a  tax  deed  thereto. 
By  agreement  of  p  arties,  the  question  of  accounting  for 
rents  and  profits  and  taxes  was  reserved  for  future 
determination.    The  defendants  appeal. 

ilT.   D.  FarTchuTSt^  for  appellants. 

J.  W.  BvU^  for  appellee. 

KoBiKsoir,  J.  — I.     The  mortgage  executed  by  plain- 
tiff's  guardian  was  never  approved  by  the  court  which 

auth  orized  a  mortgage  to  be  given.    Section 
'▼oidmort-'     2263  of   the  Code  is  as  follows:     ** Deeds 

KdifSft  made  by : 

OTje^  fore-  may  be  made  by  the  guardian  in  his  own 
name,  but  they  must  be  returned  to  the 
court,  and  the  sale  or  mortgage  be  approved,  before  the 
same  are  valid."  It  is  insisted  by  appellee  that  for  the 
failure  to  comply  with  this  section  the  mortgage  in 
question  was  inval  id,  and  his  claim  is  sustained  by  the 
decisions  of  this  court.  Ordway  v.  Smithy  53  Iowa, 
691 ;  McMannis  v.  Rice^  48  Iowa,  862 ;  Wade  v. 
Carpenter  J  4  Iowa,  866.  But  appellants  urge  that  the 
validity  of  the  mortgage  was  necessarily  involved  in  the 
foreclosure  proceedings,  and  that  the  decree  thereon 
rendered  involved  a  finding  that  all  steps  necessary  to 
the  validity  of  the  m  ortgage  had  been  taken.  This  may 
be  conceded  if  the  court  which  rendered  the  decree  had 
jurisdiction  of  all  necessary  parties.  Ehersole  v, 
LaUimer^  66  Iowa,  1 64 ;  Bickel  7>.  JSrskine^  43  Iowa, 
221. 

Appellee  insists  that  the  court  did  not  have  juris- 
diction of  him.  The  persons  named  as  defendants  in 
8.oiu«iHAL  ^^®  foreclosure  proceedings  were  "Daniel 
?to2?f'-5S^  Lothian,  guardian  of  Wm.  Dohms,  minor," 
tsdiction.  William  Dohms  and  Levi  Hays.  The 
returns  of  service  of  the  original  notice  were  as  follows : 
*^  Slate   qf  lowa^    Linn    County — es:     Received   the 
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within  notice,  March  18,  1878  ;  and  on  the  twenty-first 
day  of  March,  1878, 1  served  the  same  on  Levi  Hays,  in 
Maine  township,  Linn  county,  Iowa,  by  delivering  to 
Mary  Hays,  his  wife  and  member  of  his  family,  over  the 
age  of  fourteen  years,  a  true  copy  of  this  notice.  On 
the  same  day  1  served  the  within  notice  on  Wm.  Dohms, 
in  Maine  township,  in  Linn  county,  Iowa,  by  delivering 
to  Mary  Hays  a  true  copy  of  this  notice,  that  being  her 
home  and  place  of  residence.  Levi  H^ys  and  Wm. 
Dohms  not  found  in  Linn  county.  I  served  the  same 
on  Daniel  Lothian  on  the  eighteenth  day  of  March, 
1878,  by  reading  the  within  to  him,  and  delivering  to 
him  personally  a  copy  of  the  same  in  Marion  township, 
in  said  county." 

It  is  agreed  by  the  parties  that  the  foregoing 
comprises  all  the  record  in  the  foreclosure  suit  as  to 
proof  of  service  of  the  original  notice.  There  was  no 
appearance  in  that  case  for  the  defendants,  nor  was  a 
guardian  ad  litem  appointed  for  plaintiff.  Hence  we 
are  required  to  determine  whether  the  record  showed 
that  there  had  been  a  service  of  the  original  notice  on 
the  plaintiff  in  this  action.  He  was  then  twenty  years 
of  age,  and  was  entitled  to  service.  Code,  sec.  2614. 
In  our  opinion,  the  record  failed  to  show  any  service 
on  him. 

It  is  not  a  case  of  defective  service,  which  must  be 
held  sufficient  as  against  a  collateral  attack,  but  of  no 
service.  The  return  of  the  sheriff  does  not  purport  to 
show  a  personal  service  on  plaintiff,  for  it  shows  that  he 
was  not  found  in  the  county.  It  recites  that  the  notice 
was  served  on  him  "  by  delivering  to  Mary  Hays  a  true 
copy"  at  "  her  home  and  place  of  residence."  It  is  not 
shown  that  she  and  plaintiff  were  members  of  the  same 
family,  nor  that  the  copy  was  left  at  his  usual  place  of 
residence,  as  required  by  section  2603  of  the  Code. 
Appellants  insist  that  the  return  of  service  was  irregular 
only,  and  that  the  defect  cannot  be  taken  advantage  of 
by  a  collateral  attack ;  and  cite  Moomey  v.  ModSj  22 
Iowa,  380,  in  support  of  this  view.  But  the  return  in 
that  case  showed  actual  service  on  the  minors,  and  on 
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their  motlier  and  natural  guardian.  The  only  defect 
claimed  was  that  the  return  did  not  state  that  one  of  the 
persons  served  was  the  mother.  In  this  case  neither 
actual  nor  /constructive  notice,  nor  a  substitute  for 
either,  was  shown  by  the  return  of  the  ofBcer  in  the 
foreclosure  proceedings ;  and  the  decree  therein  rendered 
was  therefore  void  as  to  this  plaintiff.  Freem.  Judg. , 
sees.  I'^B,  496 ;  SeUlemier  v.  SuUivariy  97  U.  S.  444 ; 
Saws  t).  Clark  J  37  Iowa,  356 ;  Melhop  v.  DoanCy  81 
Iowa,  400 ;  Hakes  v.  ShupSy  27  Iowa,  466. 

But  it  is  said  that  the  guardian  of  plaintiff  was 

served  with  notice,  and  that  plaintiff  is  chargeable  with 

8  M  OM-        *^^^   service.      The    return    of  the  officer 

'  jadpoent       shows  that  Dauicl  Lothian  was  served  as  an 

a^rainst :  no 

appe«jj«^®^  individual,  not  as  guardian;  but,  if  it  be 
conceded  that  the  return  was  defective  only 
as  to  the  guardian,  and  that  he  was  actually  served,  it 
would  not  affect  the  rights  of  plaintiff  in  this  case.  The 
gnardian  did  not  appear,  and  made  no  defense.  The 
case  of  Treiber  v.  Shafer^  18  Iowa,  30,  cited  by  appel- 
lant, is  not,  therefore,  in  point.  Section  2566  of  the 
Code  provides  that  *'no  judgment  can  be  rendered 
against  a  minor  until  after  a  defense  by  a  guardian." 
In  this  case  no  defense  was  made,  even  to  the  extent  of 
filing  an  answer  ;  and  the  judgment  rendered  was  there- 
fore void  as  to  plaintiff,  and  did  not  cure  the  defect  in 
the  mortgage. 

II.    It   is   agreed   by  the  parties  that  the  third 
paragraph  of  the  answer  of  defendant  Mann  is  true. 
4.  — :  void      This  is  as  follows :  *  *  Par.  3.    That  plaintiff, 
upon  fore-      at  the  time  of  defendant's  purchase,  was  a 
aottontoset   resident  of  Linn  county,   Iowa,    and   has 
estoppel        continuously,  from  time  to  time,  lived  near 
the  land  in  suit;  that  this  defendant  has  for  many 
years  personally  known  the  plaintiff ;  has  often  annually 
seen  the  plaintiff  in  the  vicinity  of  the  land  in  suit,  and 
at  other  places,  but  at  no  time,  until  the  commencement 
of  this  action,  has  plaintiff  intimated  or  claimed  any 
interest  in  any  portion  of  the  land  in  suit ;  and  defend- 
ant avers  that  the  first  and  only  notice  and  knowledge 
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of  the  pretended  claim  of  plaintiff  to  any  portion  of  the 
land  in  snit  was  the  commencement  of  this  action ;  that 
this  defendant  has  been  in  the  open,  actual  and  adverse 
possession  of  said  lauds,  under  his  title,  as  hereinafter 
recited,  and  in  good  faith,  and  without  notice  or  knowl- 
edge of  any  claim  of  plaintiff  thereto,  and  for  more  than 
six  years  last  past."  It  is  also  agreed  that,  prior  to  the 
execution  of  the  sheriff's  deed,  plaintiff,  for  a  year  or 
two,  occupied  the  premises  purchased  by  his  guardian, 
and  was  in  possession  at  the  time  he  vacated  under  the 
foreclosure  proceedings;  but  that  the  land  was  not 
occupied  when  the  sheriff's  deed  was  executed.  It  is 
also  agreed  that  defendant  Merriam  was  in  possession 
until  1881,  when  she  conveyed  to  Mann  ;  and  that  Mann 
has  since  been  in  possession,  and  has  made  valuable 
improvements  on  the  land.  It  is  insisted  by  appellants 
that  under  these  facts  appellee  has  no  equities  which 
ought  to  be  enforced,  and  that  he  is  estopped  from 
asserting  them.  So  far  as  the  record  shows,  defendants 
knew  as  much  of  the  real  condition  of  the  title  as  did 
the  plaintiff.  In  fact,  it  is  not  shown  that  he  had  any 
actual  knowledge  of  the  defects  in  the  mortgage.  He 
must  have  known  of  the  foreclosure  proceedings  when 
he  surrendered  the  land  ;  but,  in  view  of  his  youth  and 
probable  inexperience  in  business  matters,  we  cannot 
presume  that  he  had  greater  knowledge  than  that 
possessed  by  defendants  when  they  purchased.  They 
do  not  claim  that  they  relied  upon  any  representations 
or  conduct  of  plaintiff  in  making  their  purchases  and 
improvements,  and  we  have  no  right  to  presume  that 
they  did.  We  conclude  that  no  estoppel  has  been 
established.  Laub  7>.  T^owhridge^  71  Iowa,  400; 
Eikenherry  v.  Edwards^  67  Iowa,  20;  Sanders  v. 
Oodding^  45  Iowa,  464 ;  Brewer  r>.  Boston  eft  TF.  Bail- 
road  Corp.^  5  Mete.  482 ;  Boggs  v.  Merced  Mining  Co.y 
14  Cal.  366 ;  Davis  D.  Dams,  26  Cal.  38.  The  case  made 
by  the  record  is  that  of  possession  under  claim  of  title, 
which,  if  continued  for  the  statutory  i>eriod,  might 
have  resulted  in  vesting  title  in  defendant  Merriam' s 
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grantee ;  but  the  necessary  elements  of  an  estoppel  are 
lacking. 

IIL    The  record  shows  that  a  treasurer's  deed  for 

the  delinquent  taxes  of  1876  was  executed  to  defendant 

5.  Tax  sale  and   Menlam  ou  the  twenty- third  day  of  October, 

p^hasobj    ^879.      The  sale  on  which  this  deed  was 

^^2^.      issued  was  made    on   the   second   day  of 

^^**-  October,    1876,    to   Daniel   Lothian,    who 

assigned  the  certificate  of  sale  to  Merriam  on  the  sixth 

day  of  March,  1879.    It  is  claimed  and  not  denied  that 

Lothian  was  the  guardian  of  plaintiff  at  the  time  he 

purchased  the  land  at  tax  sale,  and  when  he  assigned 

the  certificate.    The  tax  sale  and  tax  deed,  therefore, 

conveyed  no  title  adverse  to  plaintiff.    It  is  due  to 

appellants  to  say  that  they  claim  nothing  in  argument 

by  virtue  of  the  tax  deed.    We  think  the  decree  of  the 

court  below  was  correct.    It  is  therefore 

Affirmed. 
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1.    Tax  Sale  and  Deed:  uhttation  of  achon:  possession  bt 

BAD-FAITH  PUBCHASBB  OF  PATENT  TITLE.     G.  wa8  the  Owner  of  the 

land  sold  for  taxes.  Within  five  years  from  the  recording  of  the 
tax  deed  he  quitclaimed  his  interest  in  the  land,  and  plaintiff,  who 
was  the  holder  of  the  tax  title,  also  became  owner  of  the  patent 
title  under  the  quitclaim;  but  the  deeds  conveying  the  patent 
title  were  not  recorded  until  more  than  five  years  after  the  record- 
ing of  the  tax  deed.  Before  the  expiration  of  the  five  years  G. 
conveyed  the  land  again  to  other  parties'  and  defendant  claims 
under  that  conveyance,  which  was  only  a  conveyance  of  Q.'s 
right,  title  and  interest  in  the  land.  Hdd  that  this  last  deed  was 
in  substance  but  a  quitclaim,  and  that  the  grantees  therein  were 
therefore  not  innocent  purchasers,  and  took  nothing  thereby  aa 
against  the  grantees  in  G.'s  first  quitclaim  deed.  Also,  that,  since 
G.  had  no  right  to  take  possession  of  the  land  after  his  first  quit- 
claim, neither  had  the  grantees  under  his  second  quitclaim,  and 
that  possession  by  them  was  a  mere  trespass,  and,  though  such 
possession  began  prior  to  the  expiration  of  five  years  from  the 
recording  of  the  tax  deed,  it  did  not  have  the  effect  to  bar  this 
action  against  them  to  q\iiet  the  tax  title,  though  begun  after  the 
five  years ;  because,  as  they  were  strangers  to  the  title,  the  special 
limitation  of  five  years  prescribed  by  section  903  of  the  Ck)de  does 
not  apply,  and  the  right  of  action  as  against  them  would  continue 
until  barred  by  the  general  statute  of  limitations.  Though 
defendant  took  by  general  warranty  deed  executed  by  the 
grantees  in  the  second  quitclaim,  yet,  since  his  deed  was  executed 
after  the  five  years,  field  that  he  was  in  no  better  position  than  his 
grantors  to  question  the  tax  title. 


2.   :  NOTICE  TO  REDEEM :  LAND  TAXED  TO  HOLDER  OF  OERTIFI- 

CATB.  In  this  case,  in  the  year  when  the  notice  to  redeem  was 
given,  the  land  had  been  assessed  as  *'  unknown,*'  but  when  the 
holder  of  the  certificate  paid  the  tax  on  the  land,  the  treasurer 
entered  his  name  opposite  the  description  of  the  land  in  the 
colimm  of  owners'  names,  and  it  so  stood  when  the  notice  to 
redeem  was  given.  Held  that,  whether  or  not  the  treasurer  had 
any  authority  to  so  enter  his  name,  he  was  under  no  obligation  to 
serve  the  notice  to  redeem  on  himself  as  the  person  to  whom  the 
land  was  taxed. 
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Appeal  /ram  Sioux  District  Court. — Hon,  Sooa?T  M. 

Ladd,  Judge. 

Piled,  October  17, 1888. 

AcTioK  in  equity  to  quiet  title  to  a  tract  of  land. 
Judgment  for  defendant,  and  plaintiff  appeals. 

Parker  &  JRicJiardson^  for  appellant. 

Pitts  A  Kessey^  for  appellee. 

Beed,    J. — Plaintiff   claims   under   a    treasurer's 

deed.    The  land  was  sold  by  the  county  treasurer  in 

le  and   C)ctober,  1877,  for  the  delinquent  taxes  of 

*  deed:  Mmita-   the   preceding   year;    and   the  deed   was 

tlon  of  action:  ^  .,^%-'  ,         -^ 

P^?^??  ^^  executed  on  the  thirteenth  of  December, 
chaser  of       1880,  and  was  recorded  on  the  fifteenth  of 

patent  title.  ' 

the  same  month.  At  the  time  of  the  sale 
the  land  belonged  to  William  Goodfellow.  On  the 
twelfth  of  June,  1884,  Goodfellow  executed  a  quitclaim 
deed  of  the  premises  to  George  W.  Struble,  who  on  the 
twenty-ninth  of  August,  1885,  executed  a  conveyance 
thereof  to  plaintiff.  But  neither  of  these  conveyance^ 
was  recorded  until  December  28,  1886.  On  the  second 
of  December,  1886,  Goodfellow  executed  a  conveyance 
to  S.  W.  Short ;  who  on  the  ninth  of  the  same  month 
conveyed  it  to  G.  W.  Pitts,  and  on  the  nineteenth  of  the 
month  he  executed  a  deed  with  general  covenants  of 
warranty  to  defendant.  The  consideration  for  the  con- 
veyance from  Goodfellow  to  Short  was  paid  by  Pitts, 
N.  Kessey  and  W.  H.  Cassady ;  and  the  conveyance 
was  made  to  Short  as  a  matter  of  convenience,  and  at 
their  request,  although  the  trust  is  not  shown  by  the 
deed.  About  the  twenty-fifth  of  November,  Cassady 
took  possession  of  the  premises  by  erecting  a  small 
house  thereon,  and  causing  a  single  furrow  to  be  plowed 
on  the  lines  of  the  land.  At  that  time  the  negotiation 
with  Goodfellow  was  pending,  but  it  was  not  consum- 
mated until  the  second  of  December.  The  work  done 
by  Cassady  on  the  land  was  finished  on  the  twenty- 
eighth  of  November,  and  nothing  further  was  done  by 
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any  of  the  parties  indicating  an  intention  to  hold 
possession  of  the  premises  until  the  following  summer, 
when  defendant  procured  sixty  acres  of  the  land  to  be 
broken.  What  was  done  by  Cassady,  however,  was 
done  in  view  of  the  negotiation  with  Goodfellow,  and 
for  the  purpose  of  defeating  plaintiff's  title  in  case  a 
conveyance  should  be  obtained  from  Goodfellow.  The 
important  question  in  the  case  is  whether  plaintiff  is 
barred  by  the  statute  of  limitations  (Code,  sec.  902) 
from  prosecuting  an  action  for  the  recovery  of  the  land. 
On  that  question  it  was  urged  (1)  that,  as  the  parties 
had  acquired  no  interest  or  right  in  the  property  by 
their  negotiations  with  Goodfellow,  when  Cassady  did 
the  work  upon  it  he  was  a  mere  trespasser,  and,  as 
nothing  further  was  done  by  them  until  after  the  expir- 
ation of  the  five  years  within  which  an  action  might 
have  been  brought  for  the  recovery  of  the  property, 
plaintiff's  constructive  possession  was  not  disturbed, 
and  consequently  his  right  of  action  is  not  barred  ;  and 
(2)  that  Goodfellow  was  divested  of  all  right  to  dispute 
or  question  plaintiff's  title,  and  from  that  time  he  was 
a  stranger  to  the  title,  and  neither  he  nor  one  holding 
under  him,  except  he  be  an  innocent  purchaser  for 
value,  could  defeat  plaintiff's  right  by  taking  and  hold- 
ing possession  during  the  period  of  the.  statute,  and 
that  Pitts,  Eessey  and  Cassady  are  not  innocent  pur- 
chasers for  value. 

We  think  the  case  may  be  determined  upon  a  con- 
sideration of  this  latter  proposition.  The  conveyance 
from  Pitts  to  defendant,  it  will .  be  observed,  v^as  exe- 
cuted after  the  expiration  of  five  years  from  the  record- 
ing of  the  tax  deed ;  and,  as  a  consequence,  the  bar  of 
the  statute  will  not  operate  in  his  favor,  unless  it  had 
become  effective  in  favor  of  his  grantor  at  the  time  of  his 
purchase.  He  is  in  no  better  position  than  Pitts, 
Kessey  and  Cassady  would  be  in  if  they  were  asserting 
a  right  under  the  conveyance  from  Goodfellow  to  Short. 
Now,  while  the  treasurer's  deed  to  plaintiff  operated  to 
vest  the  latter  with  the  title  to  the  property,  and  gave 
him  the  right  of  possession,  and  he  was  in  constructive 
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possession  while  it  was  actually  nnoconpied,  still  Good- 
fellow  was  not  divested  of  all  right  with  reference  to  it. 
The  right  to  dispute  the  title  under  the  deed  remained 
in  him.  He  might  dispute  it  either  by  an  action  in 
equity  to  set  it  aside  because  of  defects  in  the  proceed- 
ings under  which  it  was  executed,  or  by  taking  actual 
possession  of  the  property ;  and  in  the  latter  case  his 
possession  alone  would  have  defeated  the  title,  unless 
an  action  for  recovery  had  been  brought  within  five 
years  from  the  execution  and  recording  of  the  deed. 
But  this  right  was  transferable,  and  it  passed  to  Struble 
under  the  quitclaim  deed ;  and,  after  the  execution  and 
delivery  of  that  instrument,  he  might  have  pursued  the 
same  remedies  which  before  that  were  open  to  Good- 
fellow.  If  the  latter  had,  after  that,  brought  an  action 
to  set  plaintiff's  deed  aside,  it  would  have  been  neces- 
sary only  to  plead  that  conveyance  to  defeat  his  right 
of  recovery.  Or,  if  he  had  taken  possession,  the  law 
would  have  regarded  him  as  a  mere  trespasser,  and  his 
act  would  no  more  have  had  the  effect  to  defeat  plain- 
tiff's  right  than  would  a  similar  act  by  any  other 
stranger  to  the  title. 

The  case,  then,  turns  upon  the  question  whether 
Pitts,  Kessey  and  Cassady  were  in  any  better  position 
than  he  would  have  occupied  if  he  had  not  executed  the 
conveyance  to  Short,  but  had  pursued  the  same  remedy 
which  they  attempted ;  and  that  question  depends  upon 
the  character  and  effect  of  the  conveyance.  It  is  in  the 
following  language :  ^'  The  said  first  party,  for  and  in 
consideration  of  three  hundred  dollars,  *  «  *  have 
remised,  released,  sold  and  conveyed  and  quitclaimed, 
and  by  these  presents  do  remise,  release,  sell,  convey 
and  quitclaim,  unto  the  said  party  of  the  second  part," 
etc.,  ^'all  the  right,  title  and  interest,  claim  and 
demand,  which  the  said  party  of  the  first  part  have  in 
and  to  the  following  described  lot,  piece  or  parcel  of 
land :  *  *  *  "  This  is  followed  by  a  covenant  to  the 
effect  that  the  grantor  had  not  done  or  permitted  any 
act  whereby  the  premises  described  were  or  might  be 
imi)eached,  charged  or  incumbered.    It  is  very  apparent, 
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we  think,  that  this  instrument  is  a  mere  relinqoishment 
or  conveyance  of  such  right  or  interest  in  the  land  as 
might  then  remain  in  Goodfellow.  It  does  not  purport 
to  be  more  than  that.  The  grant  is  of  his  right,  title  and 
interest  in  the  premises  ;  and  the  question  whether  any- 
thing passed  by  it  depends  entirely  upon  whether  he 
then  had  any  right  or  interest  in  it,  and,  as  we  have 
seen,  he  had  none.  The  grant  is  not  enlarged  by  the 
covenant,  for  it  is  not  an  assurance  of  either  title  or 
seizin.  The  instrument  is  very  different  in  its  effect 
from  that  considered  in  Sibley  v.  BuUiSy  40  Iowa,  429. 
That  was  an  absolute  conveyance  of  the  premises,  and 
not  a  mere  relinquishment  of  such  interest  as  the 
grantor  might  have.  True,  the  estate  conyeyed,  as  is 
shown  by  the  record  in  the  case,  although  that  fact  does 
not  api)ear  in  the  opinion,'  was  described  as  a  ^^tax 
title  ; "  but  the  grantor  covenanted  that  it  was  a  valid 
*^  tax  title,"  and,  if  valid,  it  was  indefeasible.  By  its 
language,  then,  both  in  the  grant  and  the  covenant, 
the  instrument  purported  to  be  an  absolute  conveyance 
of  the  property.  The  parties  then  did  not  acquire, 
under  the  conveyance,  any  right  to  dispute  plaintiff's 
title,  for  their  grantor  had  already  been  divested  of  that 
right  when  it  was  executed  ;  and  they  were  in  precisely 
the  same  condition  he  was  in  before  its  execution.  The 
object  of  section  903  is  to  set  at  rest  all  questions 
between  the  one  claiming  under  a  treasurer's  deed  and 
those  who  have  the  right  to  dispute  his  title  under  it 
It  has  no  application  to  the  case  of  a  stranger  to  the 
title,  who,  during  the  period  of  limitation,  enters  into 
possession  of  the  property  ;  but,  as  against  such  a  party, 
the  right  of  action  for  the  recovery  of  the  property  con- 
tinues until  barred  by  the  general  statute  of  limitations. 
The  land  was  assessed  as  ''  unknown"  for  the  year 
1879,  and  was  so  entered  on  the  tax-list.    Plaintiff  paid 

the  taxes  for  that  year  on  the  twentieth  of 

'  to  redeem :     Maxch,  1880.    At  the  time  of  the  payment 

fao]derof       the     treasurer    entered    plaintiff's    name 

opposite   the   description   of  the  land   in 

the  tax-list,  in  the  column  of  owners'  names.    It  was 
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contended  that  the  tax  deed  was  void  for  the  reason 

that  no   notice   of  the  expiration  of  the  period  for 

redemption  was  ever  served  on  plaintiff.    We  do  not 

deem  it  material  to  inquire  whether  the  entry  by  the 

treasurer  of  the  name  of  a  person  opposite  a  description 

of  proi)erty,  under  the  circumstances  proven  in  this 

case,  would  constitute  a  taxing  of  the  property  to  that 

person  or  not.     But,  if  it  should  be  so  held,  we  are  clear 

that  the  statute  does  not  require  the  service  of  a  notice 

to  redeem  upon  that  person  before  the  right  to  the  deed 

would  accrue,  if  he  is  the  one  who  at  the  proper  time 

will  be  entitled  to  receive  the  deed. 

Bevebsed. 
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1.  Pleading :  demurrer  :  "  not  entitled  to  belief  demanded  : " 
WHEN  NOT  WELL  TAKEN.  A  demurrer  based  on  the  ground  that 
"  the  facts  stated  in  the  petition  do  not  ^entitle  plainti£F  to  the 
relief  demanded,"  is  properly  overruled  where  the  {urayer  is  for 
general  relief,  and  the  petition  shows  that  plaintiff  is  entitled  to 
some  relief.  Accordingly,  where  the  petition  showed  that  defend- 
ant had  levied  an  attachment  upon  property  on  which  she  held  a 
valid  and  duly  recorded  mortgage,  and  that  she  had  duly  notified 
him  of  her  lien,  and  given  him  a  statement  of  the  nature  and 
amount  of  the  debt  secured  by  the  mortgage,  but  that  he  refused  to 
release  the  property,  though  neither  he  nor  the  attachment  plain- 
tiff had  paid  or  tendered  her  the  amount  of  the  debt  nor  deposited 
it  with  the  clerk,  and  she  thereupon  prayed  for  an  injunction  and 
for  general  relief,  held  that,  if  she  was  not  entitled  to  an  injunction, 
she  was  entitled  to  judgment  settling  and  determining  her  right  of 
possession,  and  that  a  demurrer  on  the  ground  above  stated  was 
properly  overruled.  Though  the  action  for  such  relief  alone 
should  have  been  brought  at  law,  an  error  as  to  the  kind  of  pro- 
oeedings  is  no  ground  for  demurrer. 
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2.  Chattel  Mortgage':  levy  on  mobtoagbd  pbofebtt  :  injunction 
TO  RESTRAIN.  A  D&ortgagee  of  chattels  is  not  entitled  to  an  injunc- 
tion to  restrain  an  officer  from  levying  on  the  mortgaged  chatteto 
until  such  officer  or  the  execution  or  attachment  creditor  shall  first 
pay  or  deposit  the  amount  of  the  mortgage  debt ;  because  (1)  the 
mortgagee  has  several  remedies  at  law,  which  will  be  presumed  to 
be  adequate  until  facts  are  pleaded  showing  the  contrary,  and 
(2)  the  allowing  of  an  injunction  in  such  a  case  would  deprive  the 
attaching  or  execution  creditor  of  the  rights  conferred  upon  him 
by  chapter  117,  Laws  of  1886,  enabling  such  creditors  to  reach  the 
mortgagor's  interest  in  mortgaged  chattels. 

Appeal  from  Cerro  Oordo  District  Court. — ^Hoir. 

John  B.   Cleland,   Judge. 

Filed,  October  18,  1888. 

Defendant  institated  a  salt  on  a  money  demand 
against  plaintiff,  in  which  they  sued  out  an  attachment^  on 
which  the  sheriff  seized  a  stock  of  groceries.  Plaintiff 
then  brought  this  action,  alleging  in  her  petition  that 
she  holds  a  mortgage  on  the  attached  property,  which 
was  duly  recorded  before  the  levy ;  and  that  immdiately 
after  the  seizure  she  gave  the  sheriff  notice,  in  writing, 
of  her  claim,  and  demanded  the  release  of  the  property, 
also  that  she  gave  him  a  statement  of  the  nature  and 
amount  of  the  debt  secured  by  the  mortgage,  but  that  he 
had  refused  to  release  the  property  ;  and  that  neither  he 
nor  the  plaintiff  in  the  action  had  paid  or  tendered  to 
her  the  amount  of  the  debt,  nor  had  they  deposited  the 
amount  with  the  clerk.  She  prayed  that  a  temporary  writ 
of  injunction  issue  restraining  defendants  from  holding 
or  taking  the  property  under  the  attachment,  or  in 
any  manner  interfering  with  it,  without  first  tendering 
or  depositing  the  amount  of  her  debt ;  and  that  upon 
the  final  hearing  such  injunction  be  made  perpetual ;  and 
for  general  relief.  The  temporary  writ  having  been 
allowed  and  served,  defendants  appeared,  and  demurred 
to  the  petition.  They  also  filed  a  motion  to  vacate  the 
injunction.  The  district  court  overruled  the  demurrer 
apd  motion,  and,  defendants  electing  to  stand  on  that 
ruling,  judgment  was  entered  for  plaintiff,  making  the 
injunction  perpetual.    Defendants  appeal. 
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D.  W.  HurnhnSi  UUBros.y  for  appellants. 

Richard  Wilder^  for  appellee. 

Reed,  J. — I.  The  ground  of  the  demurrer  was  that 
^^the  facts  stated  in  the  petition  do  not  entitle  plaintiff 
1.  PMADiifo:  *^  *^®  relief  demanded."  ,As  stated  above, 
"no?^titied  **^®  prayer  of  the  petition  was  for  an  injunc- 
whSnoV  *i^^  restraining  defendants  from  seizing, 
well  taken,  taking  or  holding  said  mortgaged  property 
under  and  by  virtue  of  said  writ  of  attachment,  or  in 
any  manner  interfering  with  the  same,  without  first 
paying  or  tendering  or  depositing  the  amount  of  said 
mortgage  debt,  and  for  general  relief.  The  question 
which  has  been  argued  by  counsel  on  both  sides  is 
whether,  on  the  allegations  of  the  petition,  plaintiff  was 
entitled  to  the  particular  relief  demanded,  viz.,  the 
injunction.  Conceding,  for  the  present,  that  she  did  not 
show  herself  entitled  to  that  relief,  a  question  we  will 
have  occasion  to  consider  hereafter,  we. think  that 
under  the  prayer  for  general  relief  she  was  entitled  to 
have  determined  any  question  of  right  which  arises  on 
the  allegations  of  fact  in  the  petition.  The  question 
raised  by  the  demurrer  is  not  merely  whether  she  was 
entitled  to  that  particular  relief,  but  whether  she  was 
entitled  to  any  relief  whatever.  Under  a  general  prayer 
the  party  may  be  awarded  any  remedy  afforded  by  the 
law  for  the  particular  injury  or  wrong  complained  of. 
The  petition  alleges  a  state  of  facts  which  clearly  entitles 
plaintiff  to  the  possession  of  the  'property.  By  the 
conditions  of  the  mortgage,  she  had  the  right,  at  any 
time  she  might  deem  it  necessary  for  the  protection  of 
her  rights,  to  take  possession  of  the  property.  If  is 
alleged  that  the  mortgage  was  given  to  secure  a  valid 
and  existing  debt,  and  that  it  was  duly  recorded  before 
the  levy.  Under  the  general  prayer  the  question  as  to 
her  right  of  x>ossession  might  have  been  settled  and 
determined  by  the  judgment.  It  makes  no  difference 
that  questions  as  to  the  right  of  possession  of  personal 
Vol.  76—47 
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property  are  within  the  jurisdiction  of  conrts  of  law. 
An  error  of  plaintijQf  as  to  the  kind  of  proceedings 
adopted  is  not  a  ground  of  demurrer.  Such  error 
does  not  cause  the  abatement  or  dismissal  of  the  action, 
but  the  remedy  therefor  is  by  motion  to  change  to  the 
proper  proceeding.  Code,  sec.  2514.  We  are  of  the 
opinion,  therefore,  that  the  demurrer  was  properly 
overruled. 

II.    The  grounds  of  the  motion  to  vacate  the  injunc- 
tion, in  substance,  are  that  plaintiff  has  an  adequate 

remedy  at  law,  and  that  the  petition  does 
mortgage :      not  State  f acts  upou  which  an  injunction 

levy  on  mort-  *  • 

erS^^fiSono-  ^^^  ^^  allowed.  If  the  judgment  had 
itSi^""  determined  and  settled  the  rights^  of  the 
parties  with  reference  to  the  property,  as 
might  have  been  done  under  the  general  prayer  of  the 
petition,  there  would  have  been  no  necessity,  perhaps, 
to  consider  the  questions  raised  by  the  motion.  For, 
with  a  judgment  determining  the  validity  and  priority 
of  plaintiff 's  mortgage,  defetidants  would  not  have  been 
prejudiced  by  the  injunction.  But  the  judgment  does 
not  do  that.  It  simply  perpetuates  the  injunction,  which, 
as  stated  above,  restrains  defendants  merely  from  inter- 
fering with  the  property  unless  they  first  pay  or  dejKwit 
the  amount  of  the  mortgage  debt.  Oiving  to  the  lan- 
guage of  the  petition  the  broadest  meaning  of  which  it 
is  capable,  it  amounts  to  no  more  than  an  allegation 
that  defendants  have  committed  a  trespass  upon  plain- 
tiff '  s  rights  in  the  property ;  and  nothing  more  than 
that  has  been  claimed  for  it.  Now,  it  is  elementary 
that  courts  of  equity  will  not  interfere,  by  injunction, 
to  prevent  a  mere  trespass,  unless  the  right  invaded  or 
the  ^ct  threatened,  is  of  such  a  character  that  such 
interference  appears  to  be  necessary  for  the  prevention 
of  an  irreparable  injury.  If  the  party  may  be  fully 
protected  or  indemnified  by  the  ordinary  processes  of 
the  law,  the  courts  will  remit  him  to  the  remedy  thus 
afforded.  1  High,  Inj.,  sec.  697;  Council  BlvffB  t. 
Stewart^  51  Iowa,  886. 

One  whose  i)ersonal  property  has  been  unlawfully, 
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or  wrongfully  taken  from  his  possession  is  afforded  a 
variety  of  remedies  by  our  law.  He  may  sue  for  the 
recovery  of  the  property,  and  in  such  action  he  may 
have  judgment,  at  his  election,  either  for  its  return  or 
for  its  value.  He  may  also  sue  the  wrong-doer  for  the 
tre8X)ass.  Or  if  the  seizure,  as  in  the  present  case,  was 
made  on  a  writ  or  process  against  another,  he  may,  by 
intervening  in  the  action,  have  his  right  summarily 
determined.  Thus  it  appears  that  plaintiff  has  ample 
remedy  at  law  for  the  wrong  of  which  she  complains  ; 
and  there  is  no  showing  in  her  petition  that  such 
remedy  would  not  haye  been  ';adequate.  There  is  no 
allegation  that  defendants  are  insolvent,  and  there  is 
nothing  either  in  the  character  of  the  property,  or  her 
right  in  it,  to  take  the  case  out  of  the  ordinary  rule. 
True,  she  alleges  generally  that  she  will  sustain  irrepar- 
able injury  unless  defendants  are  restrained  from 
interfering  with  the  property.  That,  however,  is  but 
the  statement  of  a  general  conclusion.  It  is  not  shown 
by  any  statement  of  facts  that  such  result  would 
follow. 

But  there  is  another  consideration  which  we  think 
is  equally  conclusive  of  the  question.  Chapter  117, 
Laws  Twenty-first  General  Assembly,  prescribes  a  mode 
by  which  creditors  of  the  mortgagor  of  i)ersonal  prop- 
erty may  reach  his  interest  in  the  property.  They  may 
pay  ot  tender  to  the  mortgagee,  or  deposit  with  the 
clerk,  for  his  use,  the  amount  of  the  debt  secured  by  the 
mortgage  ;  and  thereupon  they  may  seize  the  property 
on  execution  or  attachment,  and  apply  the  proceeds,  in 
excess  of  the  amount  paid  or  deposited,  in  satisfaction 
of  their  debts.  The  judgment,  in  effect,  compels 
defendants  to  pursue  that  course,  or  abstain  from  all 
further  interference  with  the  property.  But  the  fourth 
section  of  the  act  provides  that  nothing  contained  in  it 
shall  in  any  way  affect  the  right  of  any  creditor  to 
contest,  for  any  reason,  the  validity  of  the  mortgage. 
Under  that  provision,  the  creditor  may  contest  the  right 
of  the  mortgagee  upon  any  ground  that  goes  to  its  valid- 
ity.   But  before  he  can  do  that  ( except,  perhaps,  by  an 
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action  in  chancery,  to  which,  however,  he  is  not  bound 
to  resort),  he  must  acquire  an  apparent  lien  upon  the 
property  ;  for  until  he  has  acquired  such  lien  he  would 
have  no  standing  to  dispute  the  mortgage.  But  he  can 
acquire  a  lien  only  by  levying  cm  it.  Now,  if  the  mort- 
gagee is  entitled  to  the  remedy  afforded  by  an  injunction 
after  the  levy,  he  is  equally  entitled  to  it  before  that ; 
for  he  is  not  required  to  wait  until  the  threatened  injury 
has  occurred  before  applying  for  the  remedy.  So  that 
by  that  means  he  could  prevent  the  creditor  from  acquir- 
ing the  interest,  which  will  enable  him  to  test  by  an 
ordinary  action  the  validity  of  the  mortgage.  It  is  true 
perhaps,  that  he  could  allege  its  invalidity  in  the  injunc- 
tion proceeding.  But  he  ought  not,  by  resort  to  that 
means,  to  be  compelled  to  try  the  question  in  a  court  of 
chancery  rather  than  in  court  of  law.  We  thing,  there- 
fore, that  the  court  erred  in  overruling  the  motion,  and 
the  judgment  will  be 

Reversed. 
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Wat  v.  Council  et  al. 

Vendor  and  Vendee :  fraud  :  good-faith  pubghasbrs  :  broppel  : 
BYiDKNOB.  Plaintiff  agreed  to  exchange  hia  store  building  for  a 
patent  right,  and,  as  a  part  of  the  same  transaction,  C,  the  owner 
of  the  patent,  agreed  to  buy  the  goods  in  the  building  at  cost  price. 
While  the  goods  were  being  invoiced  C,  after  solicitation,  induced 
plaintiff  to  make  the  deed  for  the  building,  and  she  made  the  deed 
for  the  patent  right.  Plaintiff  claims  that  his  deed  was  never 
delivered,  but  the  evidence  does  not  sustain  that  claim.  C.  con- 
veyed the  building  to  D.,  and  D.  mortgaged  it  to  T.  Afterwards 
C,  upon  a  pretense  that  her  money  was  at  anoth^  town,  went 
thither  for  the  alleged  purpose  of  getting  it  to  pay  for  the  stock  of 
goods,  but  she  did  not  return.  Plaintiff  does  not  claim  that  the 
patent  was  worthless,  but  says  the  transaction  would  have  been 
satisfactory  had  the  goods  been  paid  for.  In  an  action  by  plaintiff 
to  set  aside  the  deeds  and  mortgage,  held  that  he  could  not  recover, 
because  it  appears  (1)  that  D.  was  not  a  party  to  the  fraud,  and 
(2)  that  he  purchased  the  property,  of  C.  relying  upon  plaintiff's 
declarations  that  she  held  the  titie  thereto,  whereby  plaintiff  was 
estopped  from  asserting  title  against  D.  or  his  mortgagee. 

Appeal  from  Tama  Circuit  Court— 'Ro^.  0. 

Hedges,  Jadge. 

Piled,  October  19,  1888. 

This  is  an  action  in  equity  by  which  the  plaintiff 
seeks  to  set  aside  and  vacate  certain  deeds,  and  a 
mortgage  upon  real  estate,  and  to  procure  a  decree  quiet- 
ing the  title  to  the  property  in  the  plaintiff.  There 
was  a  decree  in  the  court  below  for  the  plaintiff,  and 
the  defendants  appeal. 

W.  H.  Stiver 8 y  for  appellants. 

Struble  &  StigeTj  for  appellee. 

RoTHROOK,  J.— The  plaintiff  was  formerly  the 
undisputed  owner  of  the  property  in  controversy.    It 
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consisted  of  a  lot  upon  which  there  is  a  store  building 
in  the  village  of  Montonr.     About  March  1,  1886,  the 
defendant    Jane  Council,   and  one  Tyner,  made  their 
appearance   at  Montour.      Their  business  was  to  sell 
territorial  rights  to  a  patented  washing-machine.     It 
appears  that  the  plaintiff  had  some  previous  knowledge 
of  Tyner.    He  had  been  living  near  the  village  for  some 
time.    The  plaintiff  had  a  stock  of  merchandise  in  his 
store   building,    and    Tyner  and  the  woman  Council 
commenced   negotiations   with   plaintiff  to    exchange 
washing-machine    territory    for    his    property.      The 
parties  made  an  oral  agreement,  by  which  the  woman, 
who  was  the  owner  of  the  patent-right,  was  to  convey  to 
plaintiff  the  right  to  fifteen  counties  in  this  state  for  the 
lot  and  building,  and  to  take  the  stock  of  goods  at  their 
cost  price,  and  pay  cash  therefor.    The  parties  made  an 
invoice  of  the  goods  for  the  purpose  of  ascertaining  the 
amount  of  money  to  be  paid.     They  were  engaged  upon 
the  invoice  for  some  three  days.     During  this  time  Mrs. 
Council  requested  a  conveyance  of  the  real  estate  to  her. 
The  plaintiff  objected  to  making  the  conveyance  until 
he  was  paid  for  the  goods.     The  woman  insisted  upon 
the  conveyance,  and  on  Saturday,  March  6,  1886,  the 
plaintiff  made  a  deed  of  the  property  to  the  woman,  and 
she  made  a  deed  of  the  patent-right  to  the  plaintiff. 
On  Monday  following  Mrs.  Council  conveyed  the  real 
estate  to  the  defendant  W.  S.  Doe,  and  two  days  there- 
after Doe  mortgaged  the  property  to  the  defendant 
Taplin  for  six  hundred  dollars.    The  woman  pretended 
that  her  money  to  pay  for  the  goods  was  at  Marshall- 
town,  and  the  parties  went  there  to  close  the  transaction. 
But  Mrs.  Council  paid  no  money,  and'  she  and  Tyner 
left  that  part  of  the  country.    As  the  result  of  his  deal- 
ings  with   the   woman  and  Tyner,   the  plaintiff  had 
conveyed  his  lot  and  store-building  for  the  patent-right, 
and  he  did  not  succeed  in  making  a  sale  of  his  goods. 

He  claims  that  he  did  not  deliver  thtf  deed  of  the 
property  to  Mrs.  Council,  but  that  he  deposited  it  with 
Tyner  as  an  escrow,  with  the  express  agreement  that  it 
was  not  to  be  delivered  to  Mrs.  Council  until  she  had 
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paid  the  cash  for  the  goods ;  and  that  the  woman  either 
stole  the  deed  from  Tyner,  or  he  wrongfully  delivered  it 
to  her.  He  also  claims  that  he  did  not  accept  the 
patent-right  deed,  but  that  the  woman  laid  it  down  in 
the  store.  In  short,  his  claim  is  that  the  whole  transac- 
tion was  a  fraud  and  a  conspiracy,  concocted  by  the 
woman  and  Tyner,  and  participated  in  by  Doe  and 
others,  to  cheat  him  out  of  his  property.  This  is  denied 
by  the  defendants  Doe  and  Taplin,  and  the  evidence 
introduced  on  the  trial  was  for  the  purpose  of  establish- 
ing the  proposition  upon  the  part  of  the  plaintiff,  and 
disproving  it  upon  the  part  of  the  defendants.  The 
woman  Council,  and  her  assistant  Tyner,  conducted 
their  operations  as  is  usually  done  in  sudh  cases.  They 
enlisted  residents  df  the  village  as-  assistants,  who 
pretended  to  be  greatly  interested  in  the  enterprise,  and 
to  whom  pretended  sales  of  rights  and  machines  were 
made ;  and  used  all  the  usual  appliances,  which  need 
not  be  further  referred  to  here.  If  the  defendant  Doe 
was  one  of  these  assistants  or /'cappers,"  the  convey- 
ance to  him  should  be  set  aside  and  cancelled,  for  such  a 
business  is  essentially  fraudulent.  We  have  given  all 
of  the  evidence  most  careful  and  thorough  considera- 
tion, and,  without  setting  it  out  in  detail,  we  will 
merely  state  our  conclusions,  or  the  facts  which  we  find 
as  established  or  not  established  by  the  evidence.  The 
plaintiff  in  his  testimony  as  a  witness  does  not  claim 
that  the  patent-right  is  worthless.  He  admits  that,  if 
he  had  received  the  money  for  his  stock  of  goods,  the 
transaction  would  have  been  satisfactory  to  him.  It 
would  seem  from  this  that  his  loss  or  damage  consisted 
in  the  failure  of  the  woman  to  take  his  goods  at  cost 
price,  and  pay  him  cash  therefor.  We  have  no  doubt 
he  had  the  right  to  make  the  contract  entire,  and  to 
require  the  payment  of  the  money  for  the  goods  before 
'conveying  the  property.  But  while  it  is  true  he  testified 
positively  that  he  deposited  the  deed  with  Tyner  as  an 
escrow,  yet  we  think  his  testimony  on  that  point  is 
overcome  by  the  testimony  of  other  witnesses  of  his 
repeated  declarations  that  he  had  delivered  the  deed^ 
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conveyed  the  property,  etc.  Even  if  we  should  think 
that  the  preponderance  of  the  evidence  was  with  the 
plaintiff  on  this  point,  yet,  in  our  opinion,  it  cannot 
affect  the  conveyance  to  Doe,  for  two  reasons :  Firsts  it 
is  shown  by  a  preponderance  of  evidence  that  Doe  had 
no  connection  with  any  of  the  fraudulent  acts  com- 
plained of ;  and,  second^  the  proven  declarations  of  the 
plaintiff  induced  Doe  to  believe  that  the  title  was  held 
by  Mrs.  Council,  and  Doe  in  good  faith  acted  thereon. 
This  would  estop  the  plaintiff  from  asserting  title  as 
against  Doe.  Haven  v.  Kramer^  41  Iowa,  882. 
Considering  all  of  the  evidence,  the  impression  left 
upon  the  mind  is  that  the  plaintiff  has  no  just  ground 
of  complaint  against  Doe ;  and,  as  Doe's  title  to  the 
property  is  complete,  no  complaint  can  be  made  in 
respect  to  the  mortgage  held  by  Taplin.  The  appellee 
contends  that  the  record  made  upon  the  appeal  is 
defective,  and  that  appellants  are  not  entitled  to  a  trial 
anew  in  this  court.  We  dp  not  think  this  claim  is  well 
founded.  The  certificate  of  the  judge  is  in  due  form, 
and  it  clearly  identifies  the  evidence  which  was  offered 
and  introduced  upon  the  trial. 

Bevebsbd. 
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Trapnell  V.  The  City  op  Red  Oak  Junotiow. 

1.  Personal  Irgury:  gausb  of:  imstbuoiion  wtthout  xvmKNCB. 
Plaintiff  feU  on  defendant's  sidewaUc,  and  afterwards  she  had  pain 
in  her  left  breast,  and  a  cancer  developed  there,  and  the  breast 
was  amputated.  The  evidence  shows  that  the  disease  was  hered- 
itary, but  that  a  bruise  on  the  breast  might  have  developed  it. 
But  there  was  no  evidence  that  she  received  such  bruise  in  the 
fall,  nor  that  she  had  no  pain  in  her  breast  before  the  f alL  Held 
that  the  evidence  did  not  justify  an  instruction  submitting  to  the 
jury  the  question  whether  the  growth  of  the  disease  was  occa- 
sioned l^  the  fall. 
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2.    :  damages:  nubsino:  instbuction  wrrHOUT  evidencb.    In 

BQch  case  it  was  shown  that  plaintiff  was  cared  for  daring  her 
afSiction  by  members  of  her  father's  family,  with  whom  she  lived ; 
but  there  was  no  evidenoe  of  the  value  of  -their  services,  or  that 
any  charge  was  made  therefor.  The  court  instructed  the  jury  that 
if  plaintiff  was  entitled  to  recover,  and  the  evidence  showed  that 
she  had  Incurred  expenses  for  her  care  by  reason  of  the  injury, 
they  should  aUow  her  therefor.  Held  error,  because  there  was  no 
evidence  to  justify  the  instruction. 

8.  Cities  and  Towns :  dbfbctivb  walk  :  notice  :  byidencb.  In 
an  action  for  an  injury  on  a  defective  sidewalk,  the  oonrt  properly 
permitted  a  witness,  who  at  the  time  of  the  accident  was  a  member 
of  the  city  council,  to  testify  to  certain  complaints  made  to  the 
council  concerning  the  condition  of  the  walk,  for  such  testimony 
tended  to  show  due  notice  to  the  dty  of  the  defect.  (  Cook  v.  City 
of  Anamosat  66  Iowa,  437,  dUtinguished.) 

Appeal  from  Montgomery  District  Court.  — Hon,  A.  B. 

Thobnell,  Judge. 

Piled,  October  19,  1888. 

'Action  for  the  recovery  of  damages  for  a  personal 
injury  sustained  by  plaintiff,  as  she  alleges,  in  conse- 
quence of  a  defect  in  a  sidewalk  in  one  of  the  streets  of 
the  defendant  city.  Verdict  and  judgment  for  plaintiff. 
Defendant  appeals. 

J.  0.  Cooper  J  J.  M.  JunJciUy  T.  M.  Bj/sham  and 
Smith  McPhersoriy  for  appellant. 

W.  D.  Strawn,  for  appellee. 

Beed,  J. — I.  Plaintiff,  when  walking  on  the  side- 
walk  in   question,  in  the  night-time,    fell,   and  was 

injured  to  some  extent  by  the  fall.    The 
'  jofy:  oshm  '   evidence  tended  to  prove  that  the  fall  was 

of:  iDStrao- 

tito|^thoat  occasioned  by  defects  in  the  walk.  On  the 
evening  of  the  accident,  but  thereafter,  and 
on  the  next  and  following  days,  she  complained  of  pains 
in  her  left  breast,  and  she  and  members  of  her  family 
applied  liniment  to  relieve  the  pain.  Some  months 
afterwards  it  was  discovered  that  the  breast  was 
enlarged  and  hardened,  and  in  the  mean  time  it  had 
continued  to  be  painful.  Competent  surgeons  pro- 
nounced the  disease  sarcoma^  a  form  of  cancer,  and^ 


746  SUPPLEMENT. 


Trapnell  v.  City  of  Red  Oak  Junction. 


upon  .their  advice  the  breast  was  amputated.  Expe- 
rienced physicians,  who  were  examined  on  the  trial,  gave 
it  as  their  opinion  that  a  blow  or  braise  might  have 
been  the  exciting  cause  of  the  growth  or  enlargement  of 
the  breast,  but  that  such  result  would  have  followed 
only  in  case  the  germ  of  the  disease  existed  in  the 
system  before  the  injury.  The  district  court  directed 
the  jury,  in  effect,  that  if  they  were  satisfied  by  the 
evidence  that  the  growth  or  disease  of  the  breast  was 
occasioned  by  the  fall,  and  the  other  elements  of  the 
case  were  proven,  they  should  consider  the  value  of  the 
physicians'  services  in  the  amputation  and  subsequent 
treatment,  and  the  pain  and  suffering  and  permanent 
disability  caused  thereby,  in  estimating  plaintiff's 
damages.  It  was  contended  that  there  was  no  evidence 
before  the  jury  which  warranted  the  submission  of 
these  questions  to  them.  Plaintiff  did  not  testify  that 
she  received  a  blow  or  bruise  on  the  breast  in  her  fall, 
and  we  have  been  unable  to  find  in  the  record  any  evi- 
dence which  would  warrant  the  finding  that  she  did 
sustain  such  injury.  True,  it  was  proven  that  she 
suffered  pain  in  the  breast  after  her  fall.  But  it  was 
not  proven  that  she  had  not  suffered  such  pain  before 
that.  There  was  evidence,  also,  which  tended  to  prove 
that  the  enlargement  of  the  breast  began  after  that, 
although  plaintiff,  who  is  the  one  most  likely  to  know 
when  it  began,  did  not  testify  to  that  fact.  But  these 
facts,  standing  alone,  do  not  prove  that  the  breast  was 
bruised  or  injured  at  the  time  of  the  fall.  The  physi- 
cians testify  that  the  disease  which  developed  in  the 
breast  was  hereditary,  and  there  was  no  conflict  in  the 
evidence  on  that  point.  While  an  injury  by  external 
force  might  have  caused  it  to  develop,  it  may  also 
have  developed  without  such  cause.  Before  plaintiff  can 
recover  on  account  of  the  expense  and  suffering  caused 
by  the  disease  and  the  amputation,  she  must  establish 
that  the  relation  of  cause  and  effect  existed  between 
the  fall  and  them.  But.  when  we  look  into  the  evidence 
we  find  that  it  merely  establishes  a  condition  which 
'might  have  been  caused  by  an  injury  to  the  breast  at  that 
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time ;  but  whether  such  injnry  did  occur  is,  under  it, 
but  a  matter  of  surmise.  The  existence  of  a  fact  is  not 
proven  by  evidence  of  a  subsequent  condition  Which  is 
merely  consistent  with  its  existence.  We  think  there 
was  no  evidence  which  tended  to  prove  that  the  diseased 
condition  of  plaintiff's  breast  was  caused  by  the  fall. 
It  was  therefore  erroneous  to  submit  that  question  to 
the  jury ;  and  we  deem  it  proper  to  say,  in  this  con- 
nection, that  we  have  not  confined  ourselves  to  an  exam- 
ination of  the  evidence,  as  set  out  in  the  abstract,  but 
have  gone  to  the  transcript,  which  contains  the  identical 
language  of  the  witnesses. 

II.  After  her  fall,  and  also  at  the  time  of,  and  after 
the  amputation  of  her  breast,  plaintiff  was  assisted  and 

cared  for  by  members  of  her  father's 
ages  mure-  family,  with  whom  she  lived.  But  there 
tion  without    ^as   no    evidence    of   the    value   of   their 

eyidenoe.  ,  i     ^  v  -■       • 

services,  or  that  any  charge  was  made  for 
them.  The  court  instructed  the  jury  that  if  plaintiff 
was  entitled  to  recover,  and  the  evidence  showed  that 
she  had  incurred  expenses  for  her  care  by  reason  of  the 
injury,  they  should  allow  her  therefor.  If  this  instruc- 
tion was  the  only  error  shown  by  the  record,  we  might 
not  be  disposed  to  disturb  the  judgment ;  for,  while  the 
instruction  submits  a  question  to  the  jury  upon  which 
there  was  no  evidence,  and  is  therefore  erroneous,  it 
might  well  be  said  that  the  question  is  so  carefully 
guarded  by  the  language  of  the  court  that  no  prejudice 
could  have  resulted  from  it.  We  deem  it  proper  to  say, 
however,  that  there  is  always  some  danger  that  a  jury 
may  be  led  to  indulge  in  surmises  or  speculations  upon 
a  question  thus  submitted  to  them,  and  upon  which 
they  have  no  evidence,  and  that  their  verdict  may  in 
some  measure  be  influenced  by  their  surmises.  The 
better  practice  in  such  cases  is  to  exclude  the  question 
entirely  from  their  consideration,  either  by  general  or 
special  instructions. 

III.  Exception  was  taken  to   the  action  of  the 
court  in  permitting  a  witness,  who  at  the  time  of  the 
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8.  cnn  and.  accident  was  a  member  of  the  city  council, 
fe^ve  walk :  to  testify  to  Certain  complaints  concerning 
denoe/  the  Condition  of  the  sidewalk  which  were 

made  to  the  council.  The  action  of  the  court  in  admit* 
ting  the  evidence  is  clearly  right.  The  object  was  to 
show  that  the  city  had  notice  of  the  alleged  defect,  and 
the  notice  was  to  the  officers  of  the  city  whose  duty  it 
was  to  make  provision  for  keeping  the  streets  in  rei)air. 
The  case  in  this  respect  is  not  like  Cook  v.  City  of 
Ancmiosd^  66  Iowa,  427«  cited  by  counsel.  For  the 
errors  pointed  out  the  judgment  will  be 

Bbvebsed. 


Mallobt  et  al.  v.  Rigos. 

Former  Adjudication :  QuisnNa  tax  title  :  discrepakcy  m  maxes  : 
SAME  bound.  Plaintiffs  claim  the  land  in  question  under  the  patent 
title  through  one  John  Van  Nortwiok,  and  defendant  claims  under 
a  tax  title  through  one  Johnson.  When  Van  Nortwick  held  the 
patent  title,  Johnson  brought  an  action  against  John  Van  Nortrick 
to  qulethis  tax  title.  The  notice  was  hj  publication,  and  there 
was  an  appearance  and  a  defense,  but  the  title  was  quieted  in 
Johnson.  Hdd  that  the  difference  between  Van  Nortwick  and 
Van  Nortrick  is  in  spelling  only,  and  not  in  sound,  and  that,  as 
Van  Nortwick  was  the  person  adversely  interested,  it  must  be 
presumed,  in  the  absence  of  proof  to  the  contrary,  that  he  was  the 
person  who  appeared  and  defended.  Consequently  the  adjudica- 
tion in  that  case  is  binding  on  the  parties  to  this,  and  bars  this 
action  to  quiet  title  to  the  same  land  in  plaintiff. 

Appeal  from  Sioux  District  Court. — Hon.  Scott  M. 

Labd,  Judge. 

Filed,  Ootobbb  19, 1888. 

Action  in  equity  to  quiet  the  title  to  real  estate. 
Judgment  for  the  defendant,  and  the  plaintiffs  appeaL 

H.  E.  LonffjtoT  appellants. 

JS.  C.  JSerrickj  for  appellee. 

Sbevbbs,  C.  J. — ^The  plaintiffs  olaim  title  to  fhe  real 
estate  in  controversy  under  a  patent  from  the  United 
States,  and  the  defendant  ander  a  tax  title.    John  Van 
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Nortwiok  purchased  the  land  of  the  general  govern- 
ment, and  a  patent  was  issued  to  him,  under  which  the 
plaintiffs  claim.  In  1864  the  treasurer  of  Sioux  county 
executed  a  tax  deed  for  the  premises  to  Charles  H. 
Miller,  in  pursuance  of  the  sale  for  the  delinquent  taxes 
of  1868  and  1869.  Miller  conveyed  the  premises  in 
controversy  to  Eli  Johnson  in  1870,  and  the  latter 
conveyed  the  same  to  the  defendant  in  1877.  The 
defendant  pleaded  and  relied  on  the  tax*  title,  and 
further  pleaded  that,  in  1876,  Johnson  commenced  an 
action  in  the  district  court  of  Sioux  county  against  John 
Van  Nortrick  to  quiet  the  title  to  the  premises  in 
controversy,  and  that  a  decree  was  duly  ent'ered  in  such 
action,  granting  the  plaintiff  therein  the  relief  asked. 
The  plaintiffs,  in  a  reply,  pleaded  several  matters  which, 
for  the  purposes  of  this  opinion,  it  will  be  conceded  were 
established  on  the  trial,  and  by  reason  whereof  the  tax 
title  must  be  regarded  as  void,  unless  the  plaintiffs  are 
^stopped  from  setting  up  the  same  because  of  the  prior 
adjudication  in  the  action  commenced  by  Johnson. 
The  plaintiffs  contend  that  there  is  no  estopi>el, 
because  of  the  difference  between  the  names  of  John 
Van  Nortwick  and  John  Van  Nortrick.  The  difference 
in  spelling  is  immaterial,  because  there  is  no  appreci- 
able difference  in  the  sound  when  the  two  names  are 
spoken.  To  make  such  difference,  the  accent  must  be 
placed  upon  the  last  syllable,  and  we  do  not  believe  the 
name  is  ordinarily  so  spoken,  but  that  the  accent  is 
placed  on  the  first  two  syUables.  Conceding  this  to  be 
so,  the  sound  conveyed  to  the  ear,  whether ''  w"  or  "r  " 
is  used,  is  not  distinguishable,  or,  if  so,  the  variance  is 
slight,  trivial  and  not  substantial.  Certainly  the  vari- 
ance in  sound  is  not  as  great  as  between  *^  Josiah"  and 
"Josier,''  or  "Belton"  and  **Beton,"  or  '*Japheth" 
and  "Japhath,"  or  ** Benedetto"  and  "Beneditto,"  or 
**Whinyard"  and  '*Winyard,"  or  **Deadenia"  and 
'^Diadenia,"  and  yet,  in  all  these  instances,  the  vari- 
ance was  held  to  be  immaterial.  Schooler  v.  Asherst^ 
13  Amer.  Dec.  232 ;  State  v.  Patterson^  38  Amer.  Dec. 
699,  and  authorities  cited  in  notes.    That  the  variance 
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in  this  case  should  be  held  to  be  immaterial  we  think 
is  apparent  when  the  following  facts  are  considered.  It 
is  said  the  original  papers  in  the  Johnson  ease  have 
been  lost ;  but  whether  this  is  so  or  not  is  immaterial 
They  were  not  introduced  in  evidence,  but  the  decree  as 
entered  of  record  was,  and  also  the  appearance  docket ; 
and  there  from  it  sufficiently  appears  that  the  action  was 
against  John  Van  Nortrick,  and  that  the  original  notice 
was  served*  by  publication.  The  petition  was  filed  in 
March,  1873,  and  proof  of  publication  April  22,  1873. 
On  the  same  day  the  defendant  appeared  by  counsel, 
and  was  given  sixty  days  to  answer.  In  March,  1874, 
an  amendment  to  the  answer  was  filed,  and  the  same  day 
a  stipulation  was*  filed  that  the  case  should  be  tried  at 
the  April  term  of  court  at  Sioux  City,  and  in  March, 
1875,  the  decree  signed  by  the  judge  was  filed  and 
entered  of  record.  The  presumption  should,  we  think, 
be  indulged,  in  the  absence  of  any  showing  to  the 
contrary,  that  some  person  claming  to  own  the  land,  or 
who  was  interested  in  contesting  the  validity  of  the  tax 
title  under  which  Johnson  claimed,  employed  counsel, 
and  defended  the  action.  The  service  of  notice  was  by 
publication,  and  counsel  representing  the  defendant 
appeared  and  defended.  It  cannot  be  presumed  that 
any  one  would  employ  counsel  who  did  not  claim  to 
own  the  land,  and  as  John  Van  Nortwick  owned  the 
patent  title,  as  appeared  of  record  at  that  time,  the 
presumption  should  be  indulged  that  he  appeared  and 
made  defense,  in  the  absence  of  any  showing  to  the 
contrary.  The  slight  variance  between  Yan  Nortwick 
and  Yan  Nortrick  fully  authorizes  that  such  presump- 
tion should  be  indulged.  It  therefore  follows,  as  it  was 
determined  in  such  prior  adjudication  that  the  defend- 
ant's grantor  was  the  owner  of  the  land  in  controversy, 
that  the  plaintiffs  are  estopped  by  sucb  adjudication 
from  asserting  the  invalidity  of  the  tax  title,  and  the 
judgment  of  the  district  court  must  be 

Affirmed. 
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Hunt  v.  Seymour. 

Tax  Sale  and  Deed:  redemption  by  payment  to  pubchaseb-:  tax 

DEED  :     INNOCENT     PUBCHASBB     FROM     GRANTEE :    ESTOPPEL.       C. 

purchased  land  at  tax  sale,  and  afterwards,  supposing  H.  to  be  the 
owner,  he  demanded  and  received  of  him  the  amount  necessary  to 
to  redeem.  Afterwards  C.  took  a  tax  deed  for  the  land,  and 
defendant  claims  imder  him.  Held  that  C.  took  nothing  by  his 
deed  as  against  H.,  and  that  defendant  also  took  nothing,  though 
he  had  no  knowledge  of  the  facts  invalidating  the  title,  because  H. 
had  nothing  to  convey.  Also,  that  neither  G.  nor  his  privies  could 
be  heard  to  say  that  H.  had  not  paid  the  taxes,  and  that  he  had 
not  effected  a  lawfid  redemption,  because  he  had  not  paid  his 
money  to  the  treasurer  according  to  the  statute,  nor  that  he  was 
not  the  person  entitled  to  redeem. 

Appeal  from  Johnson  District    Court. — Hon.  S.   H. 

Fairall,  Judge. 

Filed,  October  23,  1888. 

AonoN  in  chancery  to  qaiet  the  title  to  land.  There 
was  a  decree  granting  the  relief  prayed  for  by  plaintiff. 
Defendant  appeals. 

Ranch  &  Wade^  for  appellant. 

Ira  J.  Alder  and  M.  RemLey^  for  appellee. 

Beck,  J.  — I.  The  plaintiff  claims  to  hold  the  patent 
title,  and  the  defendant  claims  title  under  a  tax  sale  and 
deed.  Each  party  introduced  evidence  tending  to  sup- 
port the  respective  title  under  which  he  claims.  The 
plaintiff,  by  an  amended  petition,  alleges  that,  prior  to 
the  execution  of  the  treasurer's  deed,  the  owner  of  the 
land,  under  whom  plaintiff  claims  title,  did,  at  the 
request  of  the  purchaser,  in  redemption  from  the  tax 
sale  and  deed,  pay  to  the  purchaser  the  full  amount 
required  to  make  redemption.  The  facts  to  be  consid- 
ered upon  this  defense  are  these :  The  lands  were  pur- 
chased at  tax  sale  by  Rush  Clark,  who  was  an  attorney 
at  law.  A  witness  testifies  that  he  was  a  student  in  the 
office  of  Mr.  Clark  at  Iowa  City,  and  was  acquainted 
with  Hunt,  the  claimant  of  the  patent  title,  who  lived  at 
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Oskaloosa ;  that  Clark  requested  the  witness  to  ascertain 
from  the  records  the  sum  necessary  to  redeem  from  the 
tax  sale.  The  witness  famished  Mr.  Clark  with  the 
information  desired,  who  wrote  a  letter  to  Hunt,  requir- 
ing redemption  of  the  land,  which  was  delivered  to  him 
by  witness.  Mr.  Hunt,  in  response,  sent  a  check  by  the 
witness  of  the  amount  required  to  redeem  from  the  tax- 
sale,  which  he  paid  to  Mr.  Clark.  This  evidence  is 
direct,  clear,  and  without  contradiction  by  other  testi- 
mony. It  establishes  the  fact  that  Clark  demanded 
redemption  of  Hunt,  and  stated  the  sum  required  to 
redeem,  which  was  paid  to  Clark  by  Hunt.  We  must, 
under  the  evidence,  accept  these  aa  established  facts, 
to  be  considered  in  determining  the  right  of  the  parties. 

IL  The  payment  to  Clark  was  made  and  received 
to  redeem  the  land  from  the  tax  sale.  If  that  redemption 
is  effective,  Clark  thereafter  held  no  interest  in,  or  claim 
to,  the  land  under  the  tax  sale  ;  and  a  deed  executed 
thereafter  conferred  upon  him  no  title  or  right*  ni)on 
this  point  there  can  be  no  doubt.  The  redemption  is 
made  by  payment  to  the  treasurer ;  and  it  may  be  that, 
strictly,  a  redemption  made  by  payment  to  the  purchaser 
would  not  be  good  as  to  a  party,  if  any  such  there  be, 
whose  interest  could  not  be  affected,  except  upon  notice  of 
the  redemption.  But  grantees  or  representatives  of  Clark 
acquired  no  higher  title  than  was  held  by  him.  If  for 
fraud  or  for  any  other  reason  his  title  was  void,  it  would 
not  be  cured  when  it  reached  their  hands,  on  the  ground 
that  they  had  no  knowledge  of  the  facts  invalidating 
the  title.  A  redemption  from  a  tax  sale  divests  the  lien 
of  the  taxes,  and  leaves  the  land  free  therefrom,  as 
though  the  taxes  had  been  paid  before  the  sale.  LaJce 
V.  Qray^  85 'Iowa,  44.  It  will  not  be  claimed  that  a 
purchaser  at  a  tax  sale,  where  the  taxes  have  been  paid, 
will  hold  under  a  tax  deed,  if  he  shows  he  had  no  notice 
of  the  payment  of  taxes. 

III.  But  counsel  for  defendant  insist  that  the  stat- 
ute requires  that  redemption  shall  bq  made  by  payment 
to  the  county  treasurer,  and  that,  under  the  same  statute, 
no  one  can  question  a  tax  title  unless  he  shows  title  in 
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himself  at  the  time  of  the  sale.  It  is  also  urged  that 
equity  will  grant  no  relief  to  plaintiff,  for  the  reason 
that  he  has  not  offered  to  do  equity  by  the  payment  of 
the  taxes.  As  Clark  received  the  money  as  a  redemp- 
tion from  the  tax  sale,  his  privies  and  representatives 
cannot  now  claim  that  the  money  was  not  paid  to  the 
treasurer ;  and,  as  there  was  in  fact  a  redemption  by 
payment,  plaintiff  cannot  be  required  to  pay  what  has 
already  been  paid ;  and,  as  Clark  received  the  money 
from  plaintiff  for  redemption  of  the  land,  he  cannot  now 
deny  that  plaintiff  owned  the  land.  The  acts  of  Clark 
in  seeking  redemption,  and  in  accepting  payment  made 
for  that  purpose,  will  estop  him  to  deny  that  Hunt  was 
authorized  to  redeem,  and  that  the  redemption  was  law- 
fully made.  Of  the  correctness  of  these  views  we  enter- 
tain no  doubt.  They  are  in  accord  with  familiar 
doctrines,  which  demand  here  the  citation  of  no  authori- 
ties in  their  support.    The  decree  of  the  district  court  is 

Affirmed. 


711    7M 

Taylor  v.  The  Chicago,  St.  Paul  &  Kansas  City   j^^ 

Railway  Company.  'no  IS 


1.    Pleading:  ErFscT  of  obnkral  denial,  aftkb  partial  admis- 
sion, Wrra  PLBA  OV  TENDER  :  RAIIJtOADS  :  STOCK  KILLING.     In  this 

action  to  recover  double  damages  for  seyen  calves  killed  by 
defendant's  train  while  running  at  large  at  a  place  where  it  had 
the  right  to  fence  but  did  not,  defendant  answered  that  it  admitted 
the  kiUing  of  six  of  the  calves,  but  denied  all  other  averments  of 
the  petition,  and  in  another  division  it  averred  that  the  six  calves 
killed  did  not  exceed  in  value  a  certain  sum,  and  that  it  tendered 
that  sum  to  plaintiff  within  thirty  days  after  notice  of  the  killing. 
Held  that  the  admission  of  the  killing  of  the  six  calves  carried 
with  it  an  admission  that  they  were  running  at  large  at  a  place 
where  defendant  had  the  right,  but  had  neglected,  to  fence,  and 
that  the  general  denial  put  in  issue  only  the  killing  of  the  seventh 
calf  and  the  service  of  the  double-damage  notice  pleaded  in  the 
petition ;  and  that  this  was  especially  so  in  view  of  the  plea  of  tender, 
which,  though  in  another  division,  was  an  admission  of  the  cause 
of  action,  and  to  that  extent  controlled  the  other  division  of  the 
answer.    (See  cases  cited  in  opinion.) 

Vol.  76—48 
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2.  Instmotions:  as  aids  to  WEiamNG  bvidbnob  :  dibgbetiok  of 
0017BT.  It  is  largely  within  the  discretion  of  the  court  to  giye  or 
refuse  instructioDS  which  have  no  other  purpose  than  to  aid  tiie 
jury  in  weighing  the  evidence.  And  when,  as  in  this  case,  the 
court  may  rightfully  have  thought  such  instructions  unnecessary, 
this  court  will  not  say  that  it  was  error  to  refuse  them. 

Appeal  from   Polk    District    Court— Ron.    Josiah 

Given,  Judge. 

Piled,  October  30,  1888. 

The  plaintiff  brought  this  action  to  recover  double 
the  value  of  seven  calves,  of  which  he  was  the  owner, 
and  which  he  claims  were  so  injured,  while  running  at 
large,  by  the  trains  of  the  defendant  in  operating  its 
railroad ;  that  they  had  to  be  killed ;  and  that  the  injuries 
were  inflicted  at  points  on  the  road  where  the  right  of 
way  was  not  fenced  and  where  the  defendant  had  a 
right  to  fence.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  for  plaintiff.    Defendant  appeals. 

Hubbard  &  DawUy^  for  appellant. 

Oummins  &  Wrightj  for  appellee. 

BoTHBOOE,  J. — I.  The  petition  is  in  the  usual  form, 
and  the  notice  provided  by  statute  as  the  basis  of  the 
1.  PLSADiiro:  claim  for  double  damages,  was  duly  served 
SSadeSyr"*'  upon  the  defendant.  The  answer  was  in 
td^iMioa!^  two  divisions.  In  the  first  division  it  was 
teDd(S^f  stock  admitted  .  that  six  calves,  the  property  of 
kiuing.  ^j^^  plaintiff,  were  injured  by  trains  operated 

by  the  defendant,  and  that  they  were  of  the  reasonable 
value  of  eleven  dollars  each  and  no  more,  and  each  and 
every  other  allegation  in  the  petition  was  denied. 

In  the  second  division  of  the  answer  it  was  alleged 
that  the  six  calves  admitted  to  have  been  injured  did 
not  in  value  exceed  eighty-one  dollars,  and  that  the 
defendant,  within  thirty  days  after  the  service  of  the 
double-damage  notice,  tendered  to  the  plaintiff  that 
sum  of  money  in  payment  of  his  damages.  The  amount 
tendered  was  kept  good  and  the  money  brought  into 
court.  No  question  was  made  as  to  the  proper  service 
of  the  double-damage  notice,  nor  of  the  fact  of  a  tender 
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having  been  made.  The  questions  of  fact  which  appear 
from  the  evidence  to  have  been  in  contention  between 
the  parties  on  the  trial  were  (1)  the  value  of  the  six 
calves  which  it  was  admitted  were  injured  and  killed, 
and  (2)  whether  the  seventh  calf  was  actually  injured 
by  a  train  of  the  defendant,  and  its  value.  As  to  the 
six  calves,  the  plaintiff  sought  to  show  that  they  were 
worth  more  than  the  amount  of  the  tender,  and  the 
defendant  endeavored  by  its  evidence  to  convince  the 
jury  that  the  tender  was  equal  to  or  more  than  the 
damages  sustained  by  the  plaintiff.  The  jury  found 
specially  that  the  six  calves  were  of  the  value  of  fifteen 
dollars  each,  making  the  sum  of  ninety  dollars,  and, 
the  tender  being  less  than  that  amount,  a  verdict  for 
double  the  value  was  returned.  It  is  claimed  by  counsel 
for  appellant  that  the  plaintiff  should  be  required  to 
remit  all  of  that  part  of  the  judgment  in  excess  of  the 
amount  of  the  tender.  The  ground  of  the  claim  is  that, 
as  the  first  division  of  the  answer  denied  all  the  allega- 
tions of  the  petition  excepting  that  the  six  calves  were 
injured  by  trains  operated  by  the  defendant,  the  aver- 
ments of  the  petition  that  the  calves  were  running 
at  large,  that  the  injuries  were  inflicted  at  points 
where  there  were  no  fences  and  where  the  right  to 
fence  existed,  were  denied,  and  that  there  waa  no 
evidence  that  the  stock  was  running  at  large  or 
that  the  injuries  occurred  at  such  place.  In  other 
words,  it  is  claimed  that  for  aught  that  appears  in  the 
record  there  was  no  right  to  fence  where  the  calves  were 
injured.  It  is  correct,  as  claimed  by  counsel,  that  whei*e 
issue  is  taken  upon  the  facts  as  to  the  place  where  the 
stock  is  killed  or  injured,  and  the  right  to  fence  at  such 
place,  and  whether  the  stock  was  running  at  large,  the 
burden  is  on  the  plaintiff  to  sustain  the  averments  of  his 
petition  by  proof.  Comstock  n.  Des  M.  Valley  Ry. 
Co.^  82  Iowa,  377.  But  notwithstanding  the  ingenious 
argument  of  counsel,  we  are  of  opinion  that  these  facts 
were  not  really  in  issue.  The  plaintiff  did  not  seek  to 
recover  by  reason  of  negligence  in  the  operation  of  trains. 
The  ground  of  complaint  was  that  the  stock  was  running 
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at  large,  and  was  injured  by  reason  of  a  failure  to  fence 
where  the  right  to  fence  existed.  In  answer  to  this 
claim,  the  defendant  admitted  that  six  calves  were  killed 
by  trains  operated  by  defendant.  It  is  true,  the  manner 
in  which  the  injury  was  inflicted  is  not  in  terms  admitted. 
But  the  answer  must  be  regarded  as  an  answer  to  the 
cause  of  action  as  set  out  in  the  petition.  The  general 
denial  raised  an  issue  as  to  the  killing  of  the  one  calf 
not  admitted  to  have  been  killed  by  the  defendant,  and 
as  to  the  service  of  the  double-damage  notice,  and  we 
do  not  think  it  can  fairly  be  said  that  it  raised  any  other 
issue,  especially  in  view  of  the  tender  which  was  pleaded 
in  the  second  division  of  the  answer.  It  is  conceded  by 
counsel  that  the  plaintiff*  under  the  pleadings  was  entitled 
to  judgment  for  the  amount  of  the  tender.  In  Johnson 
V.  TriggSy  4  G.  Greene,  97,  it  is  said:  *'The  tender 
admits  the  cause  of  action  to  the  amount  of  the  tender." 
*'A  tender  admits  a  liability  or  indebtedness  to  the 
amount  of  the  sum  tendered. '^  ^enk  v.  Cori^  4  G. 
Greene,  555. 

It  is  true,  the  tender  is  pleaded  in  a  separate  divis* 
ion  of  the  answer,  and  the  pleader  denominated  it  as  a 
''further  and  distinct  answer  and  defense,"  and  the 
claim  is  made  that,  as  inconsistent  defenses  are  author- 
ized by  section  3710  of  the  Code,  the  general  denial  in  the 
first  division  of  the  answer  should  be  treated  as  inde- 
pendent of  the  plea  of  tender.  But  this  cannot  be  so 
considered,  because  the  tender  is  an  admission  of  the 
cause  of  action  to  that  extent,  and  it  necessarily  controls 
the  general  denial.  See  Oray  d.  Qraham^  34  Iowa,  425 
and  Wilson  v.  Chicago^  M.  &  St.  P.  Ry,  Co.^  68  Iowa, 
673.  It  is  true,  these  cases  do  not  discuss  the  question 
as  one  of  inconsistent  defenses,  but  in  principle  they 
determine  that  a  plea  of  tender  overrides  and  controls 
other  defenses.  We  think  the  court  did  not  err  in 
directing  the  jury  that  as  to  the  six  calves  the  only 
question  was  their  reasonable  value  at  the  time  and 
place  they  were  injured ;  and  that  there  was  no  error  in 
refusing  a  request  by  the  defendant  to  charge  the  jury 
that  there  was  no  evidence  that  the  stock  was  injured  at 
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a  point  where  the  defendant  had  a  right  to  fence  its 
road. . 

U.  One  of  the  witnesses  for  the  defendant  testified 
to  certain  admissions  made  by  the  plaintiff  as  to  the 

weight  of  the  calves.   Counsel  for  defendant 

*  TI0H8 :  as       requested  the  court  to  charge  the  jury  that 

wefehini  evi-  it  was  proper  for  them  to  consider  '•  whether 

oretionof      the  plaintiff  has  made  any  explanation  of 

said  admissions  that  reasonably  reconciles 

the  same  with  his  testimony  given  on  this  trial."     The 

request  was  refused  and  error  is  assigned  thereon. 

We  are  not  prepared  to  hold  that  it  was  prejudicial 
error  to  refuse  to  give  this  instruction.  The  jury  no 
doubt  considered  such  failure  of  the  witness  to  explain 
his  admissions,  without  special  directions  from  the  court. 

III.  The  evidence  as  to  the  killing  of  the  seventh 
calf  is  in  conflict  It  was  found  from  sixty  to  seventy  feet 

from  the  track,  with  one  of  its  legs  almost  cut 

off.  No  blood  nor  hair  was  discovered  on  the 
track.  The  defendant  did  not  produce  as  witnesses  its 
employes  who  operated  the  trains  which  passed  over 
the  road  about  the  time  the  animal  was  injured.  The 
defendant's  cou9sel  requested  the  court  to  instruct  the 
jury  that  this  fact  was  not  to  be  considered  in  deter- 
mining how  the  injury  was  inflicted.  The  instruction 
was  refused.  This  is  assigned  as  error.  We  think  it 
was  discretionary  with  the  court  whether  to  give  any 
instruction  upon  this  feature  of  the  evidence.  We  do 
not  commit  ourselves  to  the  correctness  of  the  instruc- 
tion as  a  proposition  of  law.  It  is  enough  to  say  of 
this,  and  the  last  above  alleged  error,  that  we  discover 
no  abuse  of  the  discretion  of  the  court  The  instructions 
refused  were  intended  as  aids  to  the  jury  in  weighing 
and  considering  the  evidence,  and  the  court  may  have 
rightfully  thought  that  they  were  unnecessary. 

An  objection  was  also  made  to  the  third  instruction 
given  by  the  court  to  the  jury,  as  one-sided  and  erro- 
neous.   We  do  not  so  regard  it 

We  see  no  good  reason  for  disturbing  the  judgment 

Affibmeb. 
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Tbulock  et  al.  v.  Donahue. 

1.  Mortgage :  of  real  estate,  with  assignment  of  rent  :  record- 
mo :  NonoB  as  to  rent.  Bents  of  real  estate  are  not  real  estate  ; 
and  a  real  estate  mortgage,  in  which  the  rents  of  the  building  are 
assigned  to  the  mortgagee,  does  not,  by  being  recorded  as  a  real- 
estate  mortgage  only,  impart  constructive  notice  to  the  lessee  of 
the  mortgagee's  interest  in  the  rents.  What  the  effect  of  record- 
ing the  instrument  also  as  a  chattel  mortgage  would  haye  been, 
is  not  determined. 

2.      : :     NOTICE   TO  SUB-LESSEE  :  LESSEE   NOT  BOUND.     In 

such  case,  actual  notice  to  the  sub-lessee  of  the  buildings  of  the 
assignment  of  the  rents  would  not  bind  the  lessee,  unless  the  sub- 
lessee was  the  lessee's  agent  when  he  received  such  notice. 

Appeal  from  Des  MoiTies  District  Court. — ^Hon. 
Charles  H.  Phelps,  Judge. 

Filed,  Deoember  18,  1888 

The  facts  are  stated  in  the  opinion 

Kelley  &  Cooper  and  P.  Henry  Smyth  &  Son,  for 
appellant. 

Seerley  &  Clark  and  A.  H.  Stutsman^  for  appellees. 

Seevers,  C.  J. — Rebecca  and  Samuel  T.  Edmonds 
were  indebted  to  the  plaintiffs,  to  secure  which  they 
executed  a  mortgage  on  real  estate  to  the  plaintiffs. 
The  mortgage  contains  the  provision :  ^'  And  we  hereby 
convey  all  buildings  upon  said  premises,  and  assign  the 
rents  and  profits,  to  the  grantees  herein,  for  the  purpose 
of  applying  the  same  on  their  said  claim."  The  mort- 
gage was  indexed  and  recorde  d  as  a  mortgage  on  real 
estate  only.  The  defendant  leased  the  premises  of  Mrs. 
Edmonds,  one  of  the  mortgagors,  and  the  plaintiffs  seek 
in  this  action  to  recover  the  rent  due  under  the  lease, 
and  apply  the  same  in  satisfaction  of  the  mortgage. 
The  defendant  claims  that  he  has  a  valid  defense,  in 
whole  or  in  part,  against  the  claim  for  rent  as  against 
Mrs.  Edmonds,  and  also  the  plaintiffs.  The  court 
found  for  the  plaintiffs,  and  rendered  judgment  accord- 
ingly, and  the  defendant  appeals. 
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I.  The  plaintiffs  offered  to  introduce  the  mortgage 
in  evidence,  to  which  the  defendant  objected,  but  the 

objection  was  overmled;  and  in  so  ruling 
**  ofiSS  wtote,  we  think  the  court  erred.    It  will  be  con- 
ment  of  rant:  Ceded  that  the  mortgage  between  the  parties 
Botioeiufto     thereto  amounted  to  an  assignment  of  the 
"^  *  rents  to  the  mortgagees  ;  but,  as  we  under- 

stand the  record,  it  was  introduced  in  evidence  to  show 
that  the  defendant  had  constructive  notice  of  such  assign- 
ment, or  that  the  rents  had  been  mortgaged  as  security 
for  the  payment  of  the  amount  due  the  plaintiffs  by  the 
mortgagors.  In  other  words,  the  claim  of  the  plaintiffs  is 
that  where  a  mortgage  on  real  estate  includes  an  assign- 
ment of  the  rents  of  the  real  estate,  and  the  mortgage  is 
indexed  and  recorded  as  a  real-estate  mortgage,  such 
indexing  and  recording  creates  constructive  notice  to  all 
the  world  that  the  rents  have  been  so  assigned  or  mort- 
gaged. Such  a  provision  in  a  real- estate  mortgage  is 
unusual  in  this  state,  and  we  do  not  think  constructive 
notice  that  the  rents  have  been  so  pledged  can  be  thus 
imparted.  Rents  are  not  real  estate,  and  certainly  have 
not  been  so  regarded.  Clearly,  we  think,  when  a  person 
rents  real  estate  he  is  not  chargeable  with  constructive 
notice  that  such  rents  have  been  assigned  in  a  mortgage 
given  on  the  real  estate,  which  has  been  indexed  as  a  real- 
estate  mortgage  only.  What  the  effect  would  be  if  the 
mortgage  had  been  indexed  as  a  chattel  mortgage,  or  as 
a  mortgage  of  the  rents,  we  have  no  occasion  to  deter- 
mine 

II.  As  we  understand,  the  defendant  did  not 
occupy  the  premises,  but  the  same  were  occupied  by  one 
J . .      Edmonds  under  an   arrangement  between 

f^2S?M©S?e  ^™  *^^  '*^®  defendant.    The  plaintiff,  when 
not  bound,      qq    tj^g    stand    as  a  witness,    against  the 

objection  of  the  defendant,  was  permitted  to  testify 
that  Edmonds  had  knowledge  that  the  mortgage 
embraced  the  rents.  This  evidence  was  immaterial, 
unless  the  knowledge  of  Edmonds  bound  the  defendant. 
The  knowledge  of  Edmonds  could  not  have  this  effect, 
unless,  at  the  time  he  obtained  it,  he  was  the  agent  of 
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the  plaintiff.    As  we  understand,  Edmonds  was  not  the 

agent  of  the  plaintiff  at  the  time  he  obtained  such 

knowledge,  and  therefore  the  evidence  above  referred 

to  was  erroneously  admitted.      The  judgment  of  the 

district  court  is 

Bevebsed. 


O'Brien  v.  Troxel  &  Brother. 

111      27' 

76  760       Landlord  and  Tenant :  holding  over  :  exsd  of  tenancy  bssult- 
li^  ^^  INO.    The  common-law  rule,  that  when  a  tenant  for  years  holds 

over  after  the  termination  of  his  lease,  with  the  assent  of  his  land- 
lord, and  pays  rent  according  to  the  terms  of  his  lease,  a  tenancy 
from  year  to  year  is  established,  is  changed  by  section  2014  of  the 
Code,  which  provides  that  ''  any  person  in  the  possession  of  real 
property  with  the  assent  of  the  owner  is  presumed  to  be  a  tenant 
at  will,  unless  the  contrary  is  shown." 

Appeal  from  Des  Moines  District  Court. — Hon*. 
Charles  H.  Phelps,  Judge. 

Filed,  December  18,  1888 

Action  to  recover  rent  for  the  use  and  occupation 
of  real  estate.  Trial  to  the  joourt.  Judgment  for  the 
defendants,  and  the  plaintiff  appeals. 

Newman  A  Bldke^  tor  appellant. 

(7.  L.  Poor  J  for  appellees. 

See  VERS,  C.  J.— In  1884  the  plaintiff  and  defendant 
executed  a  written  lease,  whereby  the  former  leased  to 
the  latter  certain  real  estate  for  the  i>6riod  of  two  years 
from  the  first  day  of  January,  1886,  for  a  certain  speci- 
fied amount,  to  be  paid  monthly,  for  the  use  and  occupa- 
tion of  the  premises.  The  defendant  occupied  the 
premises  for  the  term,  and  paid  the  rent,  and  also  con- 
tinued to  occupy  the  same  thereafter,  and  paid  the  rent 
as  stipulated  in  the  lease,  without  objection,  until  the 
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twenty-first  day  of  February,  1887»  when  the  def en  dant 
served  a  notice  on  the  plaintiff  to  the  effect  that  the 
tenancy  would  terminate  thirty  days  thereafter  ;  and  on 
the  first  day  of  April,  1887,  the  defendant  ceased  to 
occupy  the  j)remises,  and  did  all  he  could  to  surrender 
the  same  to  the  plaintiff,  who  refused  to  accept  such 
surrender.  The  defendant  paid  rent  as  specified  in  the 
lease  up  to  April  1,  1887,  and  this  action  is  brought  to 
recover  rent  accruing  after  that  time. 

The  contention  of  the  plaintiff  is  that  when  a 
tenant  for  years  holds  over  after  the  termination  of  the 
tenancy  with  the  assent  of  his  landlord,  and  pay«  rent 
according  to  the  terms  of  the  lease,  a  tenancy  from  year 
to  year  is  thereby  established.  Counsel  for  the  defend- 
ant concede,  that  in  the  absence  of  a  statute,  the  prepon- 
derance of  authority  is  to  this  effect,  but  such,  as  he 
claims,  is  not  the  universal  rule  in  this  country.  His 
contention  is  that  there  is  a  statute  which  changes  or 
modifies  the  common-law  rule.  Such  statute  is  as  fol- 
lows :  "Any  person  in  the  possession  of  real  property 
with  the  assent  of  the  owner  is  presumed  to  be  a  tenant 
at  will  until  the  contrary  is  shown.'*  Code,  sec.  2014. 
The  defendant,  therefore,  was  a  tenant  at  will,  unless 
the  contrary  has  been  shown.  The  parties  did  not  so 
agree.  There  is  no  contract  whereby  a  tenancy  from  year 
to  year  was  created  after  the  time  fixed  in  the  lease 
expired.  At  most,  it  may  be  said  that  there  is  a  pre- 
sumption, which  obtains  at  common  law,  that  by  reason 
of  the  acts  and  conduct  of  the  parties  such  a  tenancy 
existed.  But  it  seems  to  us  this  must  be  overcome  by 
the  statutory  presumption.  Both  cannot  exist  at  the 
same  time,  for  the  reason  that  they  are  antagonistic  and 
inconsistent.  To  overcome  the  statutory  presumption, 
it  seems  to  us  that  something  more  than  another  pre- 
sumption must  be  shown  ;  such  as  an  agreement  or  con- 
tract This,  it  seems  to  us,  is  the  better,  more  certain 
and  definite  rule,  and  therefore  the  judgment  of  the 
district  court  must  be 

Afiibhed. 
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Mabtin  v.  Davis  et  aL 

Attachment:  nmERVBimoH:  bubdbn  of  fboof  :  nreTBucnoN.  In 
an  action  by  attachment,  a  prior  purchaser  of  the  property  inter- 
vened, and  the  only  issue  upon  which  the  cause  was  tried  was 
whether  the  intervener's  purchase  was  or  was  not  in  fraud  of  the 
vendor's  creditors.  No  question  was  made  as  to  who  had  the  bar- 
den  of  proof »  and  no  instruction  was,  asked  on  that  point.  The 
court  instructed  the  jury  that  to  entitle  intervener  to  a  verdict  he 
must  show  by  a  preponderance  of  the  evidence  that  he  was  the 
owner  of ^the  property  ;  also  that,  whether  the  intervener  was  the 
owner,  was  dependent  upon  the  validity  of  his  purchase,  and  if 
he  bought  with  intent  to  defraud  the  creditors  of  his  vendor,  the 
sale  was  invalid.  Held  that,  since  these  instructions  stated  the  law 
correctly,  and  did  not  in  terms  state  that  intervener  had  the  bur- 
den to  prove  his  good  faith  in  the  purchase,  and  since,  as  the  case 
was  tried,  the  material  question  was  fairly  submitted  to  the  jury,  a 
reversal  ought  not  to  be  had  upon  the  ground  that  the  court  laid 
upon  intervener  the  burden  of  proving  his  good  faith.  If  he  desired 
a  definite  instruction  on  that  point  he  should  have  asked  for  it. 

Appeal  from   Monroe  District   Court. — Hon.    C.    H. 

Lewis,  Jadge. 

Filed,  Deoembeb  19,  1888. 

Action  at  law.  Trial  by  jury  ;  verdict  and  judg- 
ment for  plaintiff,  and  intervener  appeals. 

0.  E.  Underhill^  for  appellant. 

McMillen  &  KindaU^  tor  appellee. 

Seevers,  C.  J. — It  is  sufficient  to  st^te  that  the 
plaintiff  caused  certain  personal  property  to  be  levied 
upon  by  virtue  of  an  attachment  against  the  defendant. 
The  intervener  appeared,  and  pleaded  that  he  purchased 
the  property  of  the  defendant  prior  to  the  levy,  and  that 
it  belonged  to  him.  In  answer  to  the  petition  of  inter- 
vention, the  plaintiff  pleaded  that  the  purchase  of  the 
proi>erty  by  the  intervener  was  made  for  the  purpose  of 
hindering  and  delaying  the  creditors  of  the  defendant, 
and  was  therefore  fraudulent. 

Because  it  is  not  stated  in  the  abstract  thai  all  the 
evidence  is  contained  therein,  we  are  recjuired  to  deter- 
mine only  a  single  assignment  of  error.    After  stating 
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the  issue,  the  court  charged  the  jury  as  follows :  ^^The 
vital  question  for  you  to  determine  is,  who  was  the 
owner  of  the  property  mentioned  in  the  petition  of  the 
intervenor  at  the  time  of  the  attachment  thereof,  to- wit, 
December  16,  1886)  The  intervenor  Hubbard  must 
show  by  a  preponderance  of  the  evidence — ^that  is,  by 
the  greater  weight  of  the  credible  evidence  herein — that 
he  was  the  owner,  to  entitle  him  to  your  verdict.  If  he 
( the  intervenor)  has  thus  shown  that  he  was  the  owner, 
then  intervenor  is  entitled  to  your  verdict.  ( 3 )  Whether 
intervenor  was  the  owner  is  dependent  upon  the  validity 
of  the  alleged  purchase  by  riubbard.  If  Hubbard  bought 
the  proi)erty  in  good  faith,  and  paid  therefor,  and  had 
no  intent  to  cheat  or  defraud  the  plaintiff  Martin,  or 
other  of  the  creditors  of  Davis,  then  the  sale  is  valid. 
If  Hubbard  did  not  make  the  purchase  in  good  faith,  if 
he  bought  it  with  intent  to  defraud  Martin  or  other  of 
the  creditors  of  Davis,  then  the  sale  is  invalid."  Con- 
ceding that  the  assignment  of  error  is  sufficiently 
specific,  counsel  for  the  appellant  contends  that  the 
foregoing  instruction  casts  upon  him  the  burden  to 
establish  that  he  purchased  the  property  in  good  faith, 
and  is  therefore  erroneous.  The  evidence  tended  to 
show  that  the  intervenor  had  possession  of  the  property 
at  the  time  it  wq,s  levied  upon,  but  he  did  not  rely 
exclusively  on  such  possession.  In  making  out  his  case, 
the  intervenor  introduced  evidence  tending  to  show  that 
he  had  purchased  of  and  paid  the  defendant  for  the 
proi)erty  prior  to  the  levy  of  the  attachment,  and  there 
is  nothing  in  the  record  which  indicates  that  it  was  made 
a  material  question  on  the  trial  which  party  had  the 
burden.  Indeed,  we  feel  warranted  in  concluding  from 
the  record  that  the  only  material  question  on  the  trial 
was  whether  the  intervenor  purchased  the  property  in 
good  faith,  or  whether  such  purchase  was  fraudulent. 
The  question  who  had  the  burden  was  practically 
ignored  by  the  parties  and  the  court.  It  will  be  observed 
that  the  charge  does  not  in  terms  state  which  party  had 
the  burden,  and  it  states  the  law  correctly,  but  it  possi- 
bly does  not  go  far  enough.    As  the  case  was  tried, 
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however,  it  fairly  presented  to  the  jury  the  material 
question  to  be  determined.  Under  the  circumstances,  it 
cannot  be  said  that  error  affirmatively  appears.  If  the 
intervener  deemed  it  important  to  have  the  jury 
instructed  as  to  which  party  had  the  burden  of  proof, 
he  should  have  asked  an  instruction  to  that  effect. 

Affibmed. 


HoxiE  &  Wilder  v.  Sutter  et  al. 

Contract  for  Sale  of  Land :  assionmbntto  jl.  andsaue  or  land 

TO  B.  :   OARlUSmfBNT  OF  B.  AS  DEBTOR  OF  ASSIGNOR  :     INTBRVBNTION 

OF  A.  ^  Defendants  held  a  written  contract  for  the  sale  to  them  of 
real  estate.  They  sold  the  property  to  garnishee,  but  assigned  their 
written  contract  to  intervener,  to  secure  him  and  other  creditors  to 
the  extent  of  the  money  which  garnishee  should  pay  for  the  {Mroperty. 
Plaintiffs,  with  knowledge  of  these  facts,  caused  the  garnishee  to 
be  attached  as  the  debtor  of  defendants,  and  he  answered  that  he 
was  indebted  for  the  property,  but  intervener  came  in  and  claimed 
the  money.  Held  that  the  assignment  by  defendants  to  intervenor 
of  their  written  contract  carried  with  it  the  debt  due  from  gar- 
nishee for  the  property,  and  that  it  was  immaterial  whether  there 
was  or  was  not  another  assignment  of  such  debt  prior  to  the 
garnishment,  and  that  the  submission  of  such  question  to  the  jury 
was  error. 

Appeal  from  Harrison  District  Court. — Hon.  C.  H. 

Lewis,  Judge. 

Filed,  December  19,  1888. 

Action  at  law.  Trial  by  jury;  judgment  for 
plaintiff,  and  intervener  appeals. 

Dewell  A  McQavren  and  J.  W.  Barnharty  for 
appellant. 

S.  3.  Cochran^  for  appellees. 

See  vers,  C.  J. — I.  The  plaintiff  sued  out  an 
attaclunent  against  the  defendants  and  caused  Hugh 
Percy  to  be  garnished  as  the  supposed  debtor  of  the 
defendants.     The  garnishee  answered  that  he  was  so 
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indebted,  and  the  appellant,  nnder  section  3016  of  the 
Code,  filed  a  petition  of  intervention,  claiming  that  he  was 
entitled  to  the  money  the  garnishee  owed  the  defend- 
ants. Issne  was  joined  on  the  allegations  of  the  petition, 
and  there  was  a  general  and  special  verdict,  on  which 
judgment  was  rendered  for  the  plaintiff.  The  intervenor 
contends  that  the  general  and  special  verdicts  are  not 
supported  by  the  evidence,  and  are  contrary  to  the 
instructions  of  the  court.  The  facts  are  that  Mrs, 
Axtel  ovnied  certain  real  estate  on  which  was  situated  a 
building  used  as  a  hotel,  which  she  sold  to  the  defend- 
ants, the  same  being  evidenced  by  a  written  contract. 
The  defendants  sold  the  property  to  the  garnishee,  and 
assigned  the  Axtel  contract  to  the  intervenor  for  the 
purpose  of  securing  him  and  other  creditors  of  the 
defendants.  This  assignment  was  made  prior  to  the 
garnishment.  The  property  was  duly  conveyed  to  the 
garnishee,  and  he  became  indebted  to  the  defendants 
therefor.  The  controverted  questions  on  the  trial  were 
whether  the  defendants  verbally  assigned  the  money 
due  from  the  garnishee  prior  to  the  garnishment ;  and 
the  jury  specially  found  that  they  did  not.  In  our 
opinion  this  question  and  finding  were  wholly  imma- 
terial, and  no  doubt  had  a  tendency  to  confuse  and 
mislead.  As  we  have  said,  the  written  contract  was 
assigned  to  the  intervenor,  and  thereunder  he  was 
clearly  entitled  to  all  the  benefits  thereof  for  the  uses  and 
purposes  for  which  the  assignment  was  made.  It  is, 
however,  insisted  by  the  api)ellee  that  the  garnishee 
became  indebted  under  the  contract  of  sale  made  by  the 
defendants  to  the  garnishee,  and  that  the  verbal  assign- 
ment of  the  amount  due  thereunder  was  not  made  until 
after  the  garnishment,  and  therefore  the  question 
whether  there  was  such  an  assignment  and  when  it  was 
made  became  material.  But  the  title  to  the  real  estate 
was  in  Mrs.  Axtel  and,  as  this  contract  had  been 
assigned  to  the  intervenor,  the  garnishee  could  not  get 
the  property  or  the  title  thereto,  except  as  provided  in 
the  Axtel  contract.  This  all  the  parties  knew  and 
understood.     Therefore  the  assignment  of  this  contract 
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vested  in  the  intervenor  the  right  to  all  the  money  due 
the  defendants,  and  therefore,  whether  there  was  after- 
wards a  verbal  assignment  of  the  money  dne  the 
defendants  under  the  other  contract  was  immaterial. 
Therefore  all  other  questions  asked  and  answered  by  the 
jury  based  on  a  verbal  assignment  were  also  immaterial. 

II.  Conceding  the  written  assignment  to  have 
been  made  as  above  stated,  a  material  question  on  the 
trial  was  whether  the  plaintiff  had  notice  thereof  prior 
to  the  garnishment ;  and  about  this  there  is  no  doubt, 
for  the  intervener  so  testifies,  and  one  of  the  plaintiffs 
so  admitted  when  on  the  stand  as  a  witness. 

III.  Another  question  was  whether  the  defendants 
were  indebted  to  the  intervener  and  others  at  the  time 
the  contract  was  assigned.  The  evidence  in  the  aflbm- 
ative  is  simply  overwhelming,  and  there  is  not  a  particle 
of  evidence  or  a  single  fact  or  circumstance  contradictory 
thereto. 

lY.  The  remaining  material  question  on  the  trial 
was  whether  the  contract  was  assigned  to  the  intervener 
for  the  purpose  of  securing  the  payment  of  the  indebted- 
ness due  from  the  defendants  to  the  intervener  and 
others,  and  whether  the  intervener  undertook  and  bound 
himself  to  pay  such  creditors.  As  to  the  first  branch  of 
this  inquiry,  the  evidence  introduced  by  the  intervener 
is  clear,  certain  and  direct,  and  there  is  no  evidence,  nor 
a  single  fact  or  circumstance,  contradictory  thereto. 
And  the  same  is  true  as  to  the  second  branch  of  the 
inquiry,  except  that  the  intervener  did  not  agree 
absolutely  to  pay  such  indebtedness,  but  he  did  so  agree 
to  the  extent  of  the  funds  that  came  into  his  hands, 
under  the  assignment  of  the  contract;  and  this  was 
clearly  sufficient  to  enable  him  to  maintain  an  action  for 
the  money,  or  successfully  defend  one  brought  by 
another  to  deprive  him  of  the  same.  The  assignment  of 
the  contract  vested  in  the  intervener  the  legal  title  to 
the  money,  and  to  all  the  rights  thereunder,  and  the 
plaintiff  had,  as  we  have  said,  full  knowledge  of  such 
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assignment,  and  it  is  immaterial  whether  the  garnishee 
had  or  not.  For  it  makes  no  difference  to  him  who  gets 
the  money  if  he  is  duly  discharged  from  liability. 
There  is  tio  evidence  npon  which  the  special  findings 
and  general  verdict  of  the  jury  can  be  sustained.  This 
result  was  reached,  we  think,  because  an  immaterial 
issue  was  submitted  to  the  jury. 

Some  questions  other  than  the  above  have  been 
discussed  by  counsel  for  the  appellee,  which  have  been 
duly  considered,  but  in  our  view  the  result  we  have 
reached  is  in  no  respect  controlled  thereby. 

BlfiViS£SED 
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NOTES  OF  CASES  NOT  OTHERWISE  REPORTED, 


The  State  v.  Uttebson. 

Criminal  Case :  no  errob  found. 

A^ppeaXfrom  Polk  District  Court.— Hon,  Josiah  Given,  Judge. 

I^o  appearance  for  either  party. 

Robinson,  J.— The  defendant  was  convicted  of  the  crime  of  keep- 
ing intoxicating  liquors  with  intent  to  sell  the  same  in  violation  of  law. 
Judgment  was  rendered  against  him  on  the  verdict  of  the  jury,  and  he 
app^ds.  The  cause  was  submitted  in  this  court,  on  a  transcript  of  a 
part  of  the  record,  without  argument  of  counsel.  In  this  condition  of 
the  case  we  have  examined  the  record  with  care,  but  do  not  discover 
any  error  which  could  have  prejudiced  the  defendant.    The  judgment 

of  the  district  court  is  therefore 

Affirmed. 


The  State  v.  Bbindlb. 


Criminal  Case:  no  error  found. 

Appeal  from  Polk  District  Ccmr^.— Hon.  Josiah  Given,  Judge. 

Indictment  for  a  nuisance  caused  by  selling  intoxicating  liquors 
and  keeping  the  same  for  sale.  Trial  by  jury,  verdict  guilty,  judg- 
ment, and  the  defendant  appeals. 

A.  J.  Baker,  Attorney  General,  for  the  State. 

No  appearance  for  appellant. 

Seevers,  C.  J.— This  cause  has  been  submitted  upon  a  transcript 
which  we  have  examined,  and  we  have  been  unable  to  discover  any 
eiror  in  the  record,  and  therefore  the  judgment  of  the  district  court  is 

Affirmed. 

Vol.  7C— 40  (  769  ). 
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The  Statb  v.  Wyatt. 

Criminal  Case :  no  erbor  found. 

Appeal  from  Polk  District  Court.— B.OS,  Josiah  Given,  Judge, 

Indictment  for  nuisance  caused  bj  the  selling  and  keeping  for 
sale  of  intoxicating  liquors.  Trial  by  jury,  verdict  guilty,  and  judg- 
ment.   The  defendant  appeals. 

A,  J,  Baker,  Attorney  Qeneral,  for  the  State. 

No  appearance  for  appellant. 

8EEVER6,  C.  J. — ^This  cause  has  been  submitted  on  a  transcript 

which  we  have  examined,  as  is  our  duty,  and  we  are  unable  to  discover 

any  error  in  the  record,  and  therefore  the  judgment  of  the  district 

Courtis 

Affirmed. 


State  v.  Driboolu 
Criminal  Case :  no  error  found. 

Appeaifrom  the  Dubtigue  District  Court. 
No  appearance  for  either  party. 

Robinson,  J. — ^The  defendant  was  convicted  of  the  crime  of  larceny 
in  a  building  in  the  daytime,  and  appealed  from  the  judgment 
rendered.  The  cause  was  submitted  in  this  court  on  a  transcript  of 
the  judgment,  appeal  Ixmd,  notice  of  appeal,  and  an  affidavit  of 
defendant  to  the  effect  that  he  does  not  desire  to  further  prosecute  the 
appeal.  We  discover  no  error  in  the  proceedings  in  the  district  court, 
and  its  judgment  is  therefore 

Affirmed. 


The  State  v.  Harris. 
Criminal  Case :  no  error  found. 

Appeal  from  Polk  District  Court— Hov.  Josiah  Given,  Judge. 

Beck,  J. — ^The  defendant  was  convicted  of  the  unlawful  sale  of 
intoxicating  liquors  and  now  appeals  to  this  court.  The  cause  was  sub- 
mitted without  argument,  brief  or  assignment  of  errors— no  counsel 
appearing  for  either  party. 

We  discover  no  error  in  the  record.    The  judgment  is  therefore 

Affirmed. 
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The  Statb  y .  Utterson. 
Criminal  Case :  no  error  found. 

Appeal  from  Polk  District  Court, —Hos,  Josiah  Given,  Judge. 

Beck,  J. — ^The  defendant  was  indicted  and  convtcted  of  nuisance 
by  unlawfollj  selling  intoxicating  liquors,  and  now  appeals  to  this 
court.  The  cause  has  been  presented  to  us  without  appearance  of 
oounsel  for  either  party,  and  no  arguments  or  briefs  have  been  filed. 

We  have  examined  the  case  and  find  no  errors  in  the  record.  The 
judgment  of  the  district  court  is 

AFliRMED. 


The  Stats  v.  Ketthner  et  aL 

Criminal  Case :  no  error  found. 

Appeal  from  Polk  District  Court— ISLov  Josiah  Given,  Judge. 

Robinson,  J.— The  appellants  were  convicted  of  the  crime  of 
nuisance  committed  by  violating  the  law  in  regard  to  the  sale  of  intox- 
icating liquors.  The  cause  was  submitted  in  this  court,  on  a  transcript 
of  but  a  part  of  the  record,  without  argument  and  without  appearance 
for  either  party.  We  have  carefully  examined  the  transcript  submitted, 
but  do  not  find  any  error  affecting  the  substantial  rights  of  tlie  appel- 
lants. 

Affirmed* 


The  Statb  v.  Robinson. 

Criminal  Case:  no  error  found. 

Appeal  from  Council  Bluffs  Superior  Court, 

No  appearance  for  appellant. 

A,  J,  Baker,  Attorney  General,  for  the  State. 

BOTHROOK,  J.~ThiB  cause  was  submitted  to  us  upon  a  paper  pur- 
porfang  to  be  a  transcript  from  the  superior  court  of  Council  Bluffs, 
from  which  transcript  it  appears  that  the  defendant  was  convicted  of 
the  charge  of  unlawfully  catching  fish  with  a  net  or  seine  in  the  waters 
of  this  state.  The  evidence  upon  which  the  conviction  was  had  is  not 
set  forth  in  the  transcript  and,  so  far  as  it  appears  therefrom,  the 
defendant  was  rightfully  adjudged  guilty  of  the  offense  charged. 

Affirmed. 
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Thb  State  v.  McTioh. 
Oriminal  Case :  no  errou  found. 

Appeal  from  Polk  District  Court,— 'Rov,  Josiah  Given,  Judge. 

The  defendant  was  indicted,  tried,  and  conyicted  of  keeping  and 
maintaining  a  liquor  nuisance.    He  appeals. 

No  appearance  for  appellant. 

A,  J,  BakeVf  Attorney  General,  for  the  State. 

RoTHROCK,  J. — The  appeal  is  presented  upon  a  transcript  without 

abstract  oi^  argument.    The  transcript  contains  the  indictment,  instrao- 

tions  to  the  jury,  the  motion  for  new  trial  and  the  judgment.    We 

discover  no  error  in  the  record. 

Affirmed. 


McPherrin  v.  Russell  ei  aZ. 
Contract:  interpeetation :  evidence. 

Appeal  from  Page  District  Court,— Hoff.  H.  E.  Deemeb,  Judge. 

* 
Action  to  dissolve  a  partnership  between  plaintiff  and  defendant 

Russell  for  the  purchase  and  sale  of  lands  in  Kansas  and  to  specifically 

enforce  the  conveyance  of  lands  and  transfer  of  contracts  which  he  is 

required  in  equity  to  do.    The  relief  prayed  for  in  the  petition  was 

gvanted  by  the  final  decree  of  the  district  court.    Defendants  appeal. 

James  MeCdbe,  J,  E,  Hill  and  Smith  MePherson,  for  appellant. 

TV.  W.  Morsman,  for  appellee. 

Beck,  J. — ^I.  The  plaintiff  and  defendant  Russell,  entered  into  an 
arrangement  for  the  purchase  of  school  lands  situated  in  Kansas,  which, 
or  their  proceeds,  were  to  be  divided  between  them.  The  conditions 
of  the  contract  and  other  matters  connected  with  the  transaction  are 
not  in  dispute  between  the  parties,  except  that  defendant  claims 
that  the  contract  and  arrangement  was  confined  exclusively  to  school 
lands  in  Thomas  county,  to  be  bought  by  the  parties,  whUe  plaintiff 
claims  that  the  purchase  of  lands  should  be  made  anywhere  in  north- 
western Kansas.  The  parties  by  agreement  fixed  the  conditions  of  a 
decree  dividing  the  lands  in  case  plaintiff  is  successful  in  the  action. 

II.  The  sole  question  for  our  determination  is  one  of  fact,  involv- 
ing the  locality  of  the  land  intended  to  be  covered  by  the  contract 
between  the  parties,  which  was  entered  into  through  correspondence. 
The  defendant  wrote  to  plaintiff  soliciting  the  loan  of  money  which  he 
desired  to  invest  in  school  lands  in  Kansas.  Plaintiff  afterwards  wrote 
to  defendant  proposing  to  furnish  the  money  to  be  invested  on  the  joint 


APPENDIX.  773 

acoonnt  of  the  parties.  No  counties  were  namecl  in  whioh  the  lands 
aresittiated  which  were  to  be  bought.  Plaintiff's  proposition  was 
accepted  by  letter  or  telegram,  and  the  money  was  sent  by  him  to 
defendant.  The  counsel  of  the  defendant  argue  that  the  letters  embody- 
ing the  contract  are  to  be  so  interpreted  that  they  prescribe  for  the 
purchase  of  land  in  Thomas  county,  while  plaintiff 's  coun^  insist 
tliat  under  a  proper  interpretation  the  letters  are  to  be  understood  as 
referring  to  school  lands  in  northwestern  Kansaa 

The  fact  is  that  the  letters  fail  to  specify  in  what  locality  the  lands 
to  be  bought  shall  be  situated.  In  the  correspondence  between  the 
parties  quite  a  number  of  counties  are  mentioned  as  having  school 
lands.  It  is  probable  that  plaintiff  most  frequently  mentions  Thomas 
county.  But  it  cannot  be  claimed  that,  by  the  language  of  the  letters, 
the  lands  to  be  bought  are  restricted  to  any  county.  And  we  think 
that  there  is  nothing  appearing  in  the  letters  or  in  other  evidence 
before  us  requiring  such  an  interpretation  to  be  put  upon  the  contract. 
The  evidence  of  the  parties  as  to  facts  intended  to  bear  upon  the  ques- 
tion of  interpretation  Is  conflicting.  As  the  letters  do  not  fix  the 
locality  of  the  lands  to  be  purchased,  the  burden  rests  upon  defendant 
to  show  that,  in  accord  with  his  claim,  they  were  to  be  selected  in 
Thomas  county.  Unless  it  be  so  shown  the  contract  will  be  held  to 
apidy  to  lands  without  regard  to  the  county  in  which  they  are  located. 

We  find  that  the  contract  between  the  parties  does  not  prescribe 
that  the  lands  to  be  bought  by  defendant  shall  be  in  Thomas  county, 
and  that  an  interpretation  to  that  effect  cannot  be  put  upon  the  letters 
passing  between  the  parties.  We  cannot  be  expected  to  recite  the 
evidence  and  enter  upon  a  discussion  thereof,  in  order  to  support  this 
conclusion.  It  would  occupy  time  and  space  in  the  reports,  without 
profit  to  the  parties  or  profession.  No  other  questions  demand  consid- 
eration.   The  judgment  of  the  district  court  is 

Affirmed. 


Branhard  v.  Scott  et  oZ. 

Fartnerahip :  AOOouHTiNa. 

Appeal  from  Ringgold  District  Cour^— Hon.  J.  W.  Habvby,  Judge. 

Filed,  January  25, 1889. 

Aahren  A  Spence,  for  appellants. 

Laughlin  A  Campbell,  for  appellees. 

Granoeb,  J.— This  is  a  proceeding  in  equity  for  the  settlement  of 
partnership  accounts  between-  the  plaintiff  and  the  defendant  Scott. 
The  firm  was  organized  in  1888,  the  business  first  being  the  sale  of 
merchandise,  which  was  afterwards  changed  by  a  transfer  of  the  stock 
to  the  operations  of  a  mill  and  elevator,  principally. 

The  abstract  is  voluminous,  and  the  case  involves  mainly  questions 
of  fact    The  court  below,  with  much  painstaking,  accompanies  his 
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conclusion  with  an  elaborate  finding  of  facts  and  an  itamlnd  aoooant- 
ing.  This  finding  of  facts  and  statement  of  account  has  been  of 
material  aid  to  this  court  in  reaching  a  conclusion.  To  undertake  to 
give  the  reasons  for  our  conclusions  upon  the  numerous  items,  with 
even  a  synopsis  of  the  testimony,  would  odcupy  more  space  than  the 
importance  Of  the  case  as  a  precedent  would  justify.  It  is  understood 
that  the  quoting  of  testimony  in  equity  causes  and  conmientB  thereon 
by  the  court  serves  no  useful  purpose,  The  record  in  this  case  has 
been  carefully  examined.  It  i^ould  not  be  expected  that  in  a  case 
involving  such  a  confiict  of  testimony  on  so  many  different  points, 
any  two  persons  making  separate  investigations  would  reach  the  same 
result  precisely. 

It  is  proper  to  say  that  no  member  of  this  court,  in  his  examina- 
tion, has  reached  a  result  more  favorable  to  the  appellant  than  the 
court  below. 

We  do  not  think,  from  the  testimony,  that  the  appellee,  during 
the  partnership  business,  had  euch  a  control  and  management  of  the 
business  as  to  impose  on  him  the  burden  of  accounting  for  funds  as 
claimed  by  appellant. 

While  our  computations  and  findings  do  not  in  all  respects  agree 
with  those  below,  nor  with  the  final  result  as  announced,  it  is  not  more 
favorable  to  the  appellants.  The  appellees  say  they  do  not  appeal,  and 
are  satisfied  with  the  judgment  and  decree  as  it  now  stands,  and  hence 
we  do  not  disturb  it.    The  judgment  below  is 

Affibmkd. 


'^^'  GooDNOW  V.  Wells  et  clL 

Taxes:  erroneous  pathbnt  on  another's  land:  rbcovsrt  by 

PATER  FROM  OWNER  :  STATUTE  OF  LIMITATIONS. 

Appeal  from  Webster  District  Court. 

Action  in  equity  to  recover  taxes  paid  under  the  same  circum- 
stances substantially  stated  in  Ooodnow  v.  Moidton,  51  Iowa,  555. 
There  was  judgment  for  the  plaintiff  and  the  defendant  appeals. 

Theo.  Hatdey,  for  appellant. 

Oeo,  Crane,  for  appellee. 

Per  Curiam. — ^The  facts  in  this  case  are  the  same  as  in  Ooodnow 
V.  Stryker,  61  Iowa,  261,  and  following  that  case  the  judgment  of  the 
district  court  must  be  affirmed. 

There  are  members  of  the  court  who  think  the  cited  case  was 
incorrectly  decided,  but,  under  the  well-settled  rule  of  stare  dedses, 
they  think  we  must  adhere  thereto,  especially  so  because  of  the  many 
peculiar  facts  and  many  cases  which  have  been  determined  by  this 
court  baaed  on  the  subject-matter  upon  which  this  action  is  grounded 

Affieiibd* 
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ABANDONMENT. 
Of  Homestead.    See  Judgments,  5. 

ABSTRACT  OF  RECORD. 

See  Pbactice  in  Supreme  Coubt,  passim, 

ACKNOWLEDGMENT. 

See  Swamp  Lands,  8. 

ADMINISTRATORS. 

DisCHABQB  :  subsequent  ACTION  AGAINST.  Where,  after  the  discharge 
of  administrators,  they  are  made  defendants  in  an  action  involving 
the  title  to  the  decedent 's  real  estate,  no  judgment  can  be  entered 
against  them.    Richardson  v.  Haney,  101. 

ADVERSE  POSSESSION. 

See  Rba  l  Estate,  1,4;  Trusts,  6. 

AGENCY. 

Of  insurance  cx>mpan1(  i  authority  limited  bt  oontraot.  The 
defendant  company  employed  an  agent,  designated  as  general  dis- 
trict agent  for  a  certain  specified  territory,  and  he  was  emijowered 
to  solicit  and  forward  applications  for  insurance,  and  for  his  servi- 
ces in  that  business  he  was  to  receive  a  designated  compensation. 
Held  that  he  was  not  authorized  to  bind  the  company  for  the  price 
of  furniture  purch  ased  by  him  for  the  furnishing  of  an  office  for 
the  transaction  of  his  business.  Beebe  v,  Equitiwle  Mvi,  Life  db 
End.AsH*n,  129. 


1. 


2. 


8. 


:  ACTS  IN  EXCESS  OF  AUTHORITY  :    ESTOPPEL.     In  SUCh  case 

the  company  was  not  estopped  from  denying  the  agent's  authority 
on  the  ground  that  he  held  himself  out  as  a  general  agent  of  the 
company  ;  because  there  was  no  evidence  that  the  company  knew, 
before  the  agent  purchased  the  goods,  that  he  was  assuming  to 
transact  any  busin  ess  in  its  name  not  authorized  by  his  contract  of 
employment,    /d. 

BATiFi  CATION.    In  such  case,  the  fact  that  the  com- 


pany advanced  to  the  agent  money  to  pay  certain  debts  incurred, 
mclndinff  this  one,  without  knowing  that  he  had  assumed  to 
bind  it  by  the  purch  ase,  was  not  a  recognition  of  his  authority 
to  make  the  purchase  in  its  name,  nor  a  ratification  of  his  act. 
Id. 

See  Conversion,  1 ;  Evidence,  10 ;  Insurance,  1,  7, 10 ;  Mortgages, 
6 »  Negligence,  1. 
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ALIBI. 
See  Cbimimal  Law,  23. 

ALIMONY. 
See  Divorce,  1,  8 ;  Fraudulent  Conveyance,  6-8. 

ALTERATION  OF  INSTRUMENTS. 
See  Sureties,  2. 

AMENDMENT. 
See  Elections,  2  ;  Pleading,  1, 2,  C. 

APPEALS. 
( 1 )  To  Supreme  Court  . 

1.  JuRiSDicnoN:  amount  in  controversy.  Action  to  replevy  cer- 
tain attached  coeds.  The  jury  foimd  that  tibe  ^oods,  to  tiie  valne 
of  one  hundred  and  eighteen  dollars,  were  subject  to  the  attach- 
ment. The  defendant  thereui>on  moved  for  judgment  for  forty- 
four  dollars,  the  amount  due  in  the  attachment  suit,  and  costs, 
and  relinquished  all  claim  to  judgment  for  a  greater  sum.  Hdd 
that  the  amount  thus  claimed  was  then  the  amoimt  in  controversy, 
as  shown  by  the  pleadings,  ,^md,  it  being*  lees  than  one  hundred 
dollars,  an  appeal  to  this  court  would  not  he  from  a  judgment  for 
defendant  for  that  amount,  without  a  certificate  of  the  tnal  judge, 
as  provided  by  section  3173  of  the  Code.    Nevada  v.  Klum,  ^. 

2.  Jurisdiction:  amount:  mortgage  foreclosure.  An  ordinary 
action  to  foreclose  a  mortgage  is  not  a  case  wherein  is  involved 
an  interest  in  real  prouerW ;  and,  where  the  amount  involved 
does  not  exceed  one  hunored  dollars,  this  court  has  no  jurisdiction 
of  an  appeal  in  such  a  case,  in  the  absence  of  a  proper  certificate 
from  the  trial  judge.  (See  Code,  sec.  8178,  and  cases  cited  in 
opinion.)    Brovni  v.  Smith,  815. 

8.  Jurisdiction:  defective  certificate  of  judge.  The  certificate 
of  the  trial  judge  for  the  appeal  of  a  cause  involving  leas  than  one 

^  hundred  dollars  is  not  sumcient  to  give  this  court  jurisdictioil 
when  it  fails  to  stete  that  the  questions  certified  are  involved  in 
the  case.  (See  Beach  v.  Donovan,  74  Iowa,  548.)  Beeler  v. 
Garrett,  231. 

4.  From  interlocutory  order  :  dismissal  of  cause  in  trial  court  : 
APPEAL  falls  with  CAUSE.  This  action  was  brought  in  the  dis- 
trict court  to  permanently  enjoin  the  defendants,  railroad  commis- 
sioners, from  publishing  and  enforcing  a  schedule  of  maximnm 
rates  to  be  charged  by  the  railroad  companies  of  the  state  for  the 
transportion  of  cars  and  freight.  A  temporary  injunction  was 
allowed  in  the  district  court,  and  a  motion  to  dissolve  it  was  over- 
ruled, and  defendants  appealed  to  this  court  from  the  ruling  on 
that  motion,  and  the  appeal  was  submitted  on  arguments  to  this 
court.  Subsequently  plaintiff  filed  in  the  district  court  a  dismissal 
of  the  cause  on  the  erou  nd  that  the  objectionable  schedule  of  rates 
had  been  abandonea  by  the  defendants,  and  paid  the  costs  in  the 
case ;  and  these  facts  were  duly  made  of  record  in  ^e  case  in  this 
court.    Held — 

(1)  That,  as  the  main  cause  was  no  longer  pending,  the  appeal 
from  the  interlocutory  order  co  uld  no  longer  be  maintained. 
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'2)  That,  even  if  the  order  appealed  from  was  erroneous,  the 
error  ceased  to  be  prejudicial,  and  that  this  court  would  not 
review  it. 

(3)  That  the  claim  that  the  cause  should  be  retained  in  this 
court  for  the  assessment  of  damages  which  have  accrued  to 
defendants  on  account  of  the  injunction  is  not  sound,  as  this 
court  has  no  jurisdiction  to  assess  damages. 

(4)  That  the  case  is  not  changed  by  the  claim  that  the  cause  was 
not  dismissed  in  good  faith,  but  to  obtain  an  unfair  advan- 
tage, since  issue  upon  such  allegations  could  not  be  joined 
and  tried  in  this  court. 

(Z)  That  the  fact  that  the  questions  involved  in  the  appeal  are 
of  great  public  importance  can  make  no  diiference,  smce  the 
rules  of  law  apply  equally  to  all  cases,  public  or  private. 
Chicago,  B,  L  &  P.  My.  Co.  v.  Dey,  278. 

5.  From  finding  without  judgment.  An  appeal  does  not  lie  from  a 
finding  by  a  court  on  which  no  judgment  is  entered.  Andrew  v. 
Concannon^  251. 

6.  Waiver  by  enforcing  judgment  afpealbd  from.  A  party 
cannot  enforce  a  judgment  from  which  he  has  appealed,  and  at 
the  same  time  maintain  an  appeal  to  set  it  aside.  (See  cases  cited 
in  opinion.)    Reicfielt  v.  Seal,  275.  » 

7.  Waiver  :  action  on  account  :  acceptance  of  items  allowed 
BELOW.  Where  judgment  is  rendered  in  the  trial  cour,t  for  several 
items  of  an  account,  but  refused  as  to  others,  and  an  appeal  is 
taken  from  that  part  of  the  judgment  relating  to  the  items  not 
allowed*  such  appeal  is  not  waived  by  accepting  the  amount  of  the 
judgment  for  the  items  allowed.    Byrain  v.  Polk  County,  75. 

8.  Notice  of  appeal  :  service  :  parties  :  filing.  See  Practice  in 
Supreme  Ck)urt,  2^-84. 

See  Attachment,  8 ;  Divorce,  8 ;  Practice  and  Procedure^  1,  6»  6, 
8-13 ;  Practice  in  Supreme  Court,  passim. 

(  2  )  From  Board  of  Supervisors, 

Selecting  of  official  newspapers.    See  Board  of  Supervisors,  1. 

ARBITRATION  AND  AWARD. 

Refusal  of  one  arbitrator  to  act:  award  bt  other  two: 
protbsI^  :  waiver.  Where  a  cause  was  submitted  to  three  arbitra- 
tors, under  an  agreement  that  the  decisioii  of  any  two  of  them 
should  be  conclusive,  but  one  of  them  declined  to  act,  and  one  of 
the  parties  protested  against  the  other  two  acting  alone,  but  thev 
proceeded  to  the  hearing  of  the  case,  and  agreed  upon  an  award, 
neld  that  such  award  was  not  binding  upon  the  protesting  partv, 
although  he  appeared  at  the  hearing  oefore  the  two,  without  with- 
drawing his  protest,  and  made  the  best  showing  he  could.  He 
was  entitled  at  every  stage  of  the  proceeding  to  the  benefit  of  the 
judgment,  discretion,  arguments  and  influence  of  each  of  the 
persons  chosen  to  judge  between  him  and  his  adversary.  Kent  v. 
French,  187. 

ARCHITECTS. 

Cce  Contracib,  l-4t. 
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ASSAULT, 
Dbfinitiok.     See  Criminal  Law,  18. 

ASSAULT  AND  BATTERY. 

1.  In  attempt  to  rape  :  oorroboration.  While  a  conviction  cannot 
be  had  on  a  charge  of  rape  upon  the  testimony  of  the  complainine 
witness  alone  (Code,  sec.  4560),  that  rule  applies  only  to  criminiJ 
prosecutions,  and  not  to  a  civil  action  for  damages  for  an  assault 
and  battefy  committed  in  an  attempt  to  rape.  Rogers  v.  Winchy 
546. 

2.  In  attempt  to  rape:  bxoessivb  damages.  For  an  assault  and 
battery  committed  in  an  attempt  to  rape,  a  recovery  of  four  hun- 
dred dollars  cannot  be  said  to  be  excessive.    IcL 

/ASSIGNMENT. 

Equitable:  of  certificate  of  purchase  at  sheriff's  sale.  A 
former  owner  of  land,  but  whose  rights  therein  had  been  extin- 
guished, claimed  that  he  had  the  right  to  redeem  it  from  a  fore- 
closure sale.  P. ,  the  holder  of  the  certificate  of  sale,  made  no 
objection,  but  could  not  find  the  certificate,  but  told  him  to  go  and 
pay  the  money  to  the  clerk,  which  he  did,  and  P.  received  the 
money  and  left  the  certificate,  unassigned,  with  the  clerk.  Held 
that  this  was  an  equitable  as8ig[nment  of  the  certificate  to  the  per- 
son paying  the  money,  and  entitled  him  to  a  sheriff 's  deed  at  the 
expiration  of  the  year  for  redemption.    Oilbert  v.  Busman,  241. 

See  Chattel  Mortgages,  4 ;  ContrIcts,  18 

ATTACHMENT. 

1.  Non-resident  defendant  :  qarnishmbnt  :  property  outsidb  of 
STATE.  An  attachment  against  a  non-resident  defendant  avails 
nothing  unless  he  has  property  or  debts  owing  to  him  within  the 
state.  And  property  actually  outside  of  the  state,  in  the  custody 
of  a  common  carrier  who  resides  within  the  stafte,  cannot  be 
reached  by  garnishing  the  carrier  within  the  state.  The  situs  of 
such  proper^  does  not  follow  the  residence  of  the  garnishee,  as 
was  held  of  a  debt  owing  by  the  garnishee  to  the  defendant,  in 
Mooney  v.  Union  Pac,  Ry.  Co.,  60 Iowa,  846.  ( See  Boies  v.  Ry,  Co., 
60  Wis.  296,  19  N.  W.  Rep.  72,  for  a  like  ruling.)  Montrose  Pickle 
Co,  V,  Dodson  <Sb  HiUs  Mfg.  Co.,  172. 

2.  iRRBQULARmES :  WAIVBR  BT  DELIVERY  BOND.  The  execution  of  a 
delivery  bond  given  for  attached  goods,  under  section  2996  of  the 
(>ode,  is  an  admission  that  the  goods  have  been  attached,  and 
irregularities  in  the  attachment  cannot  be  relied  upon  to  defeat  an 
action  on  the  bond.  (See  cases  cited  in  opinion.)  New  Haven 
Lumber  Co.  v.  Raymond,  225. 

8.  Delivery  bond  :  action  on  :  evidence  :  judgment  in  ATTAcaMBNT 
CASE.  In  an  action  on  a  deUverv  bond  given  for  attached  goods,  a 
judgment  rendered  against  the  defendant  in  the  attachment  case 
IS  admissible  in  evidence,  though  it  does  not  recite  that  the  attach- 
ment was  confirmed.   ( See  Waynant  v.  Dodson,  12  Iowa,  82.)    Id. 
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4     :  FILING  WITH  OLERE.    Section  3996  of  the  Code,  requirine 

deliyery  bonds  given  for  attached  goods  to  be  filed  with  the  clerk 
ot  the  court,  is  directory  merely,  and  a  failure  to  file  the  bond  does 
not  discharge  the  obligors.    Id. 

6.  Notice  of  ownsbship  by  thibd  party  :  servicb.  The  hotice  of 
ownership,  required  by  chapter  i6,  Laws  of  1884,  to  be  given  to  an 
officer  by  any  person  claiming  property  which  has  been  seized 
under  an  attachment,  is  sufficient  if  the  officer  in  fact  receives  it 
in  due  time,  as  no  particular  manner  of  service  is  required.  Turner 
V,  Younker,  258. 

6.  Wrongful  detention  of  property  :  damages.  For  the  detention 
of  property  wrongfully  seized  under  an  attachment  against 
anotner,  the  owner's  measure  of  damages  is  the  value  of  the  use  of 
ate  property  while  detained.  ( Cook  v.  Hamilton,  67  Iowa,  804, 
foUawea.)    Id. 

7.  Matter  improperly  pleaded  as  counter -claim  :  objection  too 
LATE  :  GENERAL  AND  SPECIAL  VERDICTS.  lu  an  action  by  attach- 
ment, defendant  set  up  a  counter-claim  on  the  attachment  bond  for 
the  alleged  wrongful  suing  out  of  the  attachment,  and  in  another 
division  he  set  up,  also  by  way  of  counter-claim,  a  cause  of  action 
based  on  a  breacn  of  an  agreement.  No  demurrer  was  filed,  or 
other  objection  made  to  this  division  of  the  answer.  The  jury 
specially  found  that  the  attachment  was  not  wrongfully  sued  out ; 
also,  that  a  certain  sum  was  due  plaintiff  from  the  defendant  at 
the  b^;inning  of  the  suit ;  also,  that  a  certain  greater  sum  was  due 
defencumt  as  actual  damages ;  and  there  was  a  general  verdict  for 
defendant.    Held — 

(1)  That,  although  the  division  of  the  answer  setting  up  the 
breach  of  the  contract  was  not  properly  pleadable  as  a 
counter-claim,  yet,  since  it  showed  a  liability,  and  was  not 
objected  to  before  it  was  submitted  to  the  jury  and  a  verdict 
rendered  in  defendant's  favor  thereon,  it  was  then  too  late  to 
ask  that  it  be  disregarded,  and  that  a  judgment  be  rendered 
on  the  special  finding  in  favor  of  plaintiff,  notwithstand- 
ing the  general  verdict. 

C2)  That,  in  the  absence  of  the  evidence,  this  court  will  presume 
that  the  general  verdict  for  defendant  was  based  upon  the 
finding  in  his  favor  on  the  division  improperly  pleai^  as  a 
counter-claim,  since  it  would  be  in  conflict  with  the  special 
findings  on  the  counter-claim  based  on  the  wrongful  suing 
out  of  the  attachment.    Mitchell  v.  Joyce,  449. 

6.  Discharge  on  petition  of  third  party  :  appeal  :  time.  Where 
attached  property  is  ordered  discharged  upon  the  petition  of  a  third 
party  claiming  it,  under  section  8016  of  the  Code,  the  plaintiff,  in 
order  to  prevent  the  operation  of  the  order,  must  perfect  his  appeal 
within  two  days  thereafter,  as  provided  by  section  8019  of  the 
Code ;  otherwise  the  property  will  be  discharged  by  operation  of 
law.    Ryan  v,  Heenan,  589. 
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9.  Intervention  :  burden  of  proof  :  iNSTRUonoN.  In  an  action  by 
attachment,  a  prior  purchaser  of  the  property  intervened,  and  the 
only  issue  upon  which  the  cause  was  tri^  was  whether  the  inter- 
yenor's  purchase  was,  or  was  not^  in  fraud  of  the  vendor's  creditors. 
No  question  was  made  as  to  who  haid  the  burden  of  proof,  and  no 
instruction  was  asked  on  that  point.  The  court  instructed  the  jury 
that  to  entitle  intervenor  to  a  verdict  he  must  show  by  a  pre- 
ponderance of  the  evidence  that  he  was  the  owner  of  the  property  ; 
also,  that,  whether  the  intervenor  was  the  owner  was  dependent 

^upon  the  validit}r  of  hia  purchase,  and  if  he  bought  with  intent  to 
defraud  the  creditors  of  his  vendor,  the  sale  was  invalid.  Held 
that,  since  these  instructions  stated  the  law  correctly,  and  did  not 
in  terms  state  that  the  intervenor  had  the  burden  to  prove  his  good 
faith  in  the  purchase,  and  since,  as  the  case  was  tried,  the  material 
question  was  fairly  submitted  to  the  jury,  a  reversal  ought  not  to 
be  had  upon  the  ground  that  the  court  laid  upon  intervenor  the 
burden  of  proving  his  g^od  faith.  If  he  desired  a  definite  instruc- 
tion on  that  point  he  should  have  asked  for  it.  Martin  v,  Davis, 
763. 

10.  Levy  ON  mortqaobd  ohattbi^.    See  Chattel  Mortgages,  1-3,  7. 

11.  Exemptions.    See  Pensions,  1. 

See  DivoBOE,  1 ;  ExECtTTiONS,  6. 

ATTORNEYS  AT  LAW. 
See  Forb£eb  Adjudication,  2. 

ATTORNEYS' FEEa 
See  Gaenishment,  8. 

BANKS  AND  BANKING. 

ACCBFTANCB      OF    DRAFT      BY    TELEGRAM:      CONSTRUCJTION  :     ODBTOM : 

PLEADING.  One  who  promises  in  advance  to  accept  or  pav  a  bill  of 
exchange  is  bound  upon  such  promise  only  when  the  bill  in  its 
terms  conforms  to  tne  terms  of  his  offer.  (See  cases  cited  in 
opinion.)  Accordingly,  where  the  defendant  telegraphed  to 
plaintiff  that  it  would  pay  B.'s  draft  for  two  thousand  dollars, 
neld  that  it  was  not  thereby  bound  to  pay  B.'s  draft  for  two  thou- 
sand dollars,  with  exchange  on  New  York,  which  was  two  dollars 
more.  And  held,  further,  that  a  recovery  oouldnot  be  had  on 
such  alleged  acceptance  on  the  ground  that  it  was  the  custom  of 
banks,  in  such  cases,  to  pay  the  exchange  in  addition  to  the  face  of 
the  draft,  and  that  hence  defendant's  promise  was  impliedly  a 
promise  to  pay  with  exchange ;  because  no  such  custom  was 
pleaded.    lAncuey  v.  First  Nat.  Batik  of  Waterloo,  629. 

BILLS  AND  NOTES. 
See  Banks  and  Banking  ;  Promissory  Notb& 

BILL  OF  EXCEPTIONS. 
See  PBAcncE,  9-12 ;  Practice  in  Supreme  Ck>URT,  4, 11. 

BILLS  OF  EXCHANGE. 
ACCBPTANCB.    See  Banks  and  Banking,  1. 
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BILL  OF  SALE. 

Stock  of  goods  :  dksgriftion.  A  bill  of  sale  described  the  pnnHMrty 
as  *'  all  nry  stock  of  goods,  wares  and  merchandise  now  contained 
in  a  certain  building  situated,"  etc.,  *'  and  all  other  personal  prop- 
arty  and  fixtures,  of  whatever  kind  or  nature,  now  contained  in 
said  building,  or  on  the  lot  on  which  the  same  is  situated.  Said 
building  is  situated  on  lot  2,  or  3  and  8,  in  block  29."    The  winter 

foods  belonging  to  the  stock  were  stored  for  the  summer  in  another 
uilding  situated  on  the  lot  on  wJuch  the  greater  i>art  of  the 
building  described  was  situated.  HM,  against  a  subsequent 
attaching  creditor,  that  these  winter  goods  were  covered  by  the 
terms  of  the  bill  of  sale.    Totosleev,  Russell,  525. 

BOARD  OF  SUPERVISORS. 

Official  newspaper:  selection  of:  right  of  appeal:  ooh- 
STEUCTION  OF  STATUTES.  Under  chapter  197,  Laws  of  1684,  any 
publisher  of  a  newspaper  who  is  aggrieved  by  the  action  of  the 
i)oard  of  supervisors  in  designating  the  official  newspapers  of  the 
county,  may  appeal  to  the  district  court,  and  the  riKht  of  appeal 
is  not  limited  to  cases  where  fraud  is  charged.  So  field  in  view  of 
the  cardinal  rule  that,  in  the  construction  of  statutes,  it  is  neces- 
sary to  ascertain  and  consider  the  defect  in  the  prior  statute 
intended  to  be  remedied  by  the  enactment  of  the  lat^  or  amenda- 
tory statute.    Broum  v,  Lewis,  159. 

BRIDGES. 


I 

■A 


See  GouNTiBS,  2. 
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CASES  IN  THte  IOWA  REPORTS  CITED,  FOLLOWED,  ETO. 

[The  fifurea  immediately  f oUowiag  the  title  of  the  ease  show  the  yolnme  and  mg% 
oithe  Iowa  Reports  where  the  case  Is  found ;  the  words  in  Roman  trne  indlcat« 
the  sablect  under  consideration  ;  and  the  figures  following  refer  to  the  page  In 
this  volame  where  the  citation  is  made.] 


Adami  v.  Bvrdick,  68,666.  Tax  title : 
Who  may  question.    421,  671 . 

AUenv.  Cerro  Oardo  Oounty,  MM.  Dis- 
position of  swamp  lands.    508. 

Aam  V.  Maddox,  40,  194.  Pleading :  Set- 
off.   886. 

AUen  V.  WhseUr,  54,688.  Bxeoution  : 
Claim  by  third  person.    701. 

Alexander,  IiCre  .  87,454.  Wife's  money 
loaned  to  husband.    880. 

Alexander  v,  JIaekine,  68,  78.  Contract : 
Insanity :  Setting  aside.    685. 

Alexander  v.  Vennum,  61,160.  Convey- 
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limitations:    Fraud.    685. 
Lake  v.  Oray,  86,  44.    Redemption  from 

tax  sale:  Biieot.    760. 
Lamb  v.  Bwrtinatan.  C,  B.  <ft  M.  Sy.  Co., 

89.  883.  Railroad  aid  tax  :  Bstoppel. 

414. 
Lamk  V.  Trowbridge^  71,400.    Estoppel. 

79& 
Leatman  o.  Ifioholw^  60,  860.    Witness : 

Competency:   Code, seo.  8689.  180. 
Z«inon. /Afv,  oi9»  760.     Bower:  Release 

to  Dnsband.   461. 
LeH  9.  Carrick^  18, 868.    Receiver :  Juris- 

diotloii.    64. 
Lewie  V.  Chicago,  M.   A  St,  P.  Ry.   Co., 

97, 188.    Hay  out  on  another's  land  : 

TlUeto.    808. 
Linton  «.  Orotby,  64, 478.    Widow*R  share 

of  realty.    189 ;  Bower :  Release  to 

husband.    461. 
Logan  v.  HaU,  10,  497.     Wife's  money 

loaned  to  husband.   880. 
Longehore  v.  Jack.  80,896.    Sale:  State- 
ments as  to  Taiue.    16. 
Lowe  V.  Lowe,  40, 890.    Making  eyidence 

part  of  record.    669. 
Lower  «.  iOtter,  66, 406.    Action  against 

sheriff:  Limitation.   410. 
Lumley^v.  OaetoM, 47,  15Q.    Negligence: 

Risk  assumed.   896. 
Luni  f>.  Neeley,  67,  97.    Conveyance  of 

homestead.    670. 
LtU»  IB.  Ayleeworth,  66,688.    Contempt : 

Bridence  not  filed.    158. 
Lyon  V.   Mellvaine,  84,  9.    Merger:  Of 

mortgage  in  legal  title.   45. 
Lytton  e.  Chieago,  B.  L  A  P.  Ry.  ,Oo., 

69,  886.     Mew    trial :   Bisorttion  of 

oourt.    488. 


Maei  V.  Ftaree,  68, 579.    Bill  of  sale  :  Prior 

parol  warranty.    886. 
MeJfftriy  9.  Halet  84, 856.  Appeal :  Costs. 

MeCorihy  v.  Watrous,  69,  860.  Making 
evidence  part  of  record.    659. 

AfcOormaekv.  Molburg,4Z,fXl,  Contract: 
Careless  signing  :  Relief .   810. 

McDonald  Manttf.  Go  v.  Thomas,  53,  560. 
Sale :  Warranty  :  Question  for  Jury. 


MeDoweU  «.  Lloyd,  88, 448.    Foreclosure : 

Notes  not  due.    661. 
McOkOy  9.  OUy  qf  Keokuk,  W,  786.    Con- 


^ 


tributory  negligence     STB. 

MeCfowan  v.  Myere,  66,  108.  Receiver  is 
officer  of  oourt.    68. 

MeOrew  v.  Forsythe,  81,  181.  Sale :  Opin- 
ion :  Warranty.   865. 
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McKenney  v.  Herrick,  66,  414.    Contract : 

Careless  signing :  Relief.    810, 
McXown  V.  Jrurgueoiit   47,    686.     False 

representations :  Proof.    206. 
McLaury  v.    OUy  €if  McGregor,  64,  718. 

Ck>ntributory  negligence.    876. 
McMannie  «.  mce,  48,  868.     Guardian's 

deed  :  Must  be  apraoved.   785. 
McTucker  v.  Taggart,  88, 478.    Contract : 

Reformation :  Proof.    878. 
Mdhop  V.   Doane,  8t,  400.    Judgment: 

Jurisdiction.    787. 
MeOen  v.  Amee,  89,  868.    Fraudulent  oon* 

veyanoe  :  Valid  between  parties.   48. 
Merriam  v.  Moody'e  Ex^re,2&,  170.  Munic- 
ipal  corporations  :  Powers.    835.      ' 
MerriUv.  Bowe,  69,  654.    Making  evidence 

part  of  record.    699. 
Merehon  %.  Ineurance  Cb.,  84,  87.    Special 

yerdict  :  Effect  of.    468. 
Meiteer  v.    Wiley.  84,  814.    Bower:  Not 

defeated  by  devise  for  life.    880,  860. 
Meyers  v.  Kirl,  67,  481 ;  64,  87.    Intox- 
icating liquors :  Liability   of  prop- 
erty.   80. 
MiUer  v.   Dayton,  47,  818.    Fraudulent 

conveyance :  Relief  against.    849. 
MiUer  V.  Keokuk  A  Dee  M.  By.   Co.,  68, 

685.    Right  of  way :  Bamages.    440. 
MUne  v.    Walker,  50,  188.    Contributory 

negligence.    876. 
Mlee.  tk  Mo.  By.  Co.  v.  Byington,  14, 57S. 

Appeal :  Waiver.    877. 
MMey  v.  Mobley,  78,  664.     Homestead  : 

Bower :  Election.    140. 
Moekv.  Watson,  41,  845.    Widow's  share 

of  realty.    189. 
Mohtne  V.  Livingston,  64.  458.    Appeal: 

Amount  In  controversy .    488. 
Money  v.  Lower   Vein    Coal  Co.,  65,  671. 

Negligence :  Risk  assumed.    306. 
Moomey  v.  Maas,  88, 880.   Original  notice : 

Service  on  minors.    786. 
Mooneye.  Union  Pae.  By.  Co.,  60,  846. 

Garnishment :  Situs  of  debt .    1 74 . 
Moore V.  Chieago,  B.  A  Q.  By.   CO.,  75, 

868.    Obstruction  of  waters.    868. 
Moore  v.  Held,  78, 688.    Appeal :  Jurisdic- 
tion :  Notice  on  co-parties.    97. 
Moore  v.  McKinley,  60,  878.    Judgment : 

Prima-fade  evidence  of.    346. 
Morris  v.  Merritt,  58, 496.    Mixed  issues  : 

Mode  of  trial.    688. 
Mfdr  V.  Blake,  67,  666.    Bescrlption  of 

chattels.    687. 
Murphy  V.  Sioux  City  d  Pac  By.  Co.,  55, 

478.    Title  to  hay  cut  on  another's 

land.    898,  688. 
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NOsonv.  Chicago,  B.  I.  A  P.  By.  Co.,  88, 

664.    Byidence:  Carlisle  life-tables. 

078. 
Noble  V.  State.  1  G.  Greene,  880.  Statutes : 

Construction.    148. 
Ifbrman  v.  Winch,  65,  868.    Reversal  for 

nominal  damagee.    644. 
Noyee  v.  MasonCiiy,  68,  418.     Cities: 

Mode  of  exercising  authority.   648. 


Officer  V.  Evans,  48, 667.  Fraudulent  oon- 
vev ance  of  homestead .    881 . 

O'Ketfev.  Chicago,  B.  /.  A  P.  Bv.  Co.^ 
88,   469.     Contributory   negligence 

o74. 
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OUroqgs  v.  SehuUt,  61, 280.    Construction 

Oi  StfttUtGS       144 

Ordfcay  v.    Smithy  68,  601.    Guardian's 

deed  :  Must  be  approved.    726. 
Ormtlnf  V.  Nolan.  09,  180.    Chattel  mort- 

saffe :  DeBcription.    506. 
Osekntr  v.  Sehunh^  46,  298.    Assignment 

of  error*    802. 
Owen  V.  Perry,  ^5,  412.    Innocent  pur* 

chaser  of  land .    683. 


Page  County  v.  Burlington  d  M.  B.  By. 
Co.,  40,  6^.  Swamp  lands  :  Evidence. 
694. 

ParkhiU  V,  Town  qf  Brighton,  61,  108. 
Contributory  negligence.    874. 

Parsons  v.  Jioeet,  Id.  440.  Occupying 
claimant :  Action  for  improvements : 
Use  and  occupation  as  off -set.    64. 

Patferfon  v.  Mills.  69,  756.  Mortgage: 
Merger  in  legal  title.    418. 

Peek  V.  henderehott,  14.  40.  Assignment 
of  error.    802. 

Ptoria  Jt  B.  I.  By.  Co.  v.  Preston,  85, 115. 
Corporations :  Beginning  businets. 
418. 

Peterson  v.  Xspeset,  48,  262.  Levy  on  mort- 
gaged chattels :  Notice  of  claim.  287. 

Pkffnix  IPS.  Co.  V.  Findley,  50,  691.  Re- 
versal for  nominal  damages.    644. 

PhiUips  V,  Fottett,  60,  80.  Appeal:  No 
notice  shown.    70. 

Piano  Manttf,  Co.  v.  Chijguh,  75,  108. 
Chattel  mortgage:  Insufficient  de- 
scription :  Actual  notice.    401. 

Mummer  v.  People's  Aat.  Bank,  74,  781. 
Appeal :  No  notice  shown.    79. 

Poindexter  «.  Doolittle,  54, 62.  Tax  deed  : 
Uncertain  description.    294. 

Porter  V.  Briggs,9S,  106.  Husband's  sup- 
port of  wife.    641. 

Poiiman  v.  Klemieh,  64,  106.  Reversal 
for  nominal  damages.    644. 

Potter  V.  Worley,  67,  67.  Widow's  share 
of  realty.    189. 

Presooti  v.  O'onser,  84, 175.  Action  against 
officer :  Limitation,    400. 

Prince  v.  McCoy,  40,  688.  Public  nuisance: 
Private  action.    167. 

Prosser  v.  City  qf  Ottvmwa.  42,  600. 
Public  nuisance :  Private  action.  1U7. 


Bcuferty  v.  Buckmttn^  46,  201.    Huftband's 

support  of  wife.    640. 
BeiUy  v.  Bingland,  44,  A^.    Assignment 

of  error     802. 
BhrUaad  v.   Stephens,  68,  627.     Chattel 

mortgage:  Description.    C54. 
JHee  V.  Boies,  66,  803.  Tax-sale  certificate 

gives  no  title.    421. 
Bot)erts  v.  Deeds,  67,  820.    Tax  deed :  void 

for  uncertain  description .    294 . 
BoMneon  v.  Bacon,  24,  400.    New  trial : 

Discretion  of  court.    426. 
Sogers  V     Hanson,  86,  266.     Warranty: 

Breach  :  Damages.    206. 
Bowley  v.  Jewett^  66,  402.    Alteration  of 

instruments.      860:     Rexeibul     for 

nominal  dumageii.    C44. 


Sanders  v.    Coddi*tg,  46.  464.    Estoppel. 

Shear  i.  <?f»en,  78,  688.  Sales  of  liquor: 
Legality :  Burden  of  proof.    186. 

Shifner  v,  Hammond,  61,  401.  Merger :  Of 
mortgage  in  legal  title.    4:>. 


Sibley  «.  Bullis,  40,  420.    Quitclaim  deed : 

What  is  not.    784. 
Simonsonv.  Chicago,  B.  I.  di  P.  By.  Co.^ 
40i  88.    Evidence :  Carlisle  Ufe-tablas. 
678. 
Smith  V.  Chimes,  m,  856.    Merger:  Mort-  * 
gage     purchased     by     fraudulent 
grantee.    44, 45. 46. 
Smith  V.  Insurance  Co.,  64,  716.    Cootract 
for  insurance :  Presumption  as  to 
conditions  of.    611. 
Smith   V.   Short,   11,   528.     Injunction  : 

>  Remedy  at  law.    707. 
Smith  V,  Swcm,  00, 412.  Mortgage :  Merger 

in  legal  title.    418. 
Smith  v^    Yoram,  87,  60     Selection  of 

official  county  newspaper.    160. 
Smith,  V.   Zuekmeyer,  53,   17.     Wldow*8 

share  of  realty.    180. 
Sperty  9.  Kthridge,  70,  20.    Attachment : 

Code,  sec.  8016:  Object.    602. 
State  V.  Boynton,  75,  758.    Chattel  mort- 
gage :  Foreclosure :  Resistance.    545. 
State  V.  Cloughly,7Z,2eSi.  Sales  of  liquor : 

Legalltv  :  Burden  of  proof.    186. 
State  V.  Cole,  68,  605.    Instructions  as  to 

lower  grades  of  offense.    882, 
State  V  Davis,  AU  911.    Indictment :  Stat- 
ing offense.    820. 
State  V.   Flunn,  42,   164.    Criminal  evi- 
dence :  Witnesses  not  on  indictment. 
268. 
State  V.   Fowler,  68,  108.    Criminal  evi- 
dence :  Witnesses  not  on  indictment. 
208. 
State  V.  Haven,  48,  181.    Seduction:  Ele- 
ments of.    685. 
State  V.   Matlock,  70,  220.    Intoxicating 
liquors ;  Reports  of  sales  as  evidence. 
1H6. 
State  V.  O'Day,  66, 218.  ApMal :  Abstract : 

Rules  divegarded.    886. 
State  V.  Beyelts,  74, 400.  Liquor  nnisaace : 
Indictment  under  former    statute 
688,680. 
State  V  Sherman,  46.  420.    Statutes :  Con- 
struction.   144. 
State  ff.    Smith,   74.    560.     IntoxieaUng 
liquors :  Reports  of  sales  as  evidence. 
186. 
State  V.  StoUer,  88,  821.    Statutes :  Con- 
struction.   186. 
Staifi  V.    WaUrioo  San.    Bank,  88,  706. 
Appeal :  Right  to  mided :  Dismis«aL 
281. 
StaU  V.    Yager,  72,    421.     Intoxioatlag 

liquor:  What  is.    246. 
Stephens  v.  D.  A  St.  P.  By.  Co.,  »,  828. 

Statutes :  Construction.    144. 
Stephens  e.    Heirs  of  Harrow,    26,  4*38. 
Fraudulent  conveyance :  Valid  be- 
tween parties.   48. 
Stephens  v.  Pence,  66,  858.    Description  of 

chattels.    527. 
Stewart  v.  Johnston,  44, 486.    Injuaotlon : 

Fraud :  Dissolution.    707 
Stinson  v.  BUhardson.  44,  878.    Convey- 
ance of  homestead.   670. 
SuUensv.  Chicago^  B.  /.  A  P.  By.   Co.. 
74, 660.   Obatraotlon  of  waters.   868. 
Sioanv.  BterUsmion,  C.  B.  A  N.  By.  (o., 
72, 650,   Railroads  :  Sale  of :  Vested 
rights  to  fences  and  crossings.    404. 
Swartz  V.  Batlou,  47, 188.    Innooont  pur- 
chaser of  lund.    &3J. 


Tftomasv.  Thomas,  78,667.    Homestead: 

Duwer ;  Election.    14a 
Tidrick  V .  Sulgrove,  88, 340.   Attaohment : 

OlHim  of  third    person .    Practice. 

t'ji. 
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Boad  sapeirtfon :  Pftsrment  of  town- 

ship  oxen's  orders.   880. 
Tombiin  9.  BaUt  40,  190.    AssljpimeDt  of 

error.    SOS. 
Town  of  Btdora  v.  Burlinffame,  68,  32. 

Orduumoes :  Publloatlon :  Evidence. 


Trayer  v.  JRMdtr.,  45,  87S.    Deed :  Prior 

parol  warranty.    8S6. 
Trtdipoy  v.  McDoruOd,  51,  668.    Former 

adjadleation  :  Matters  which  should 

have  been  plectded.   49. 
TndiBay  e.  Sioux  City  A  P.  Ry.  Co.,  89, 

666.    Bstqppel.    40. 
Triebtr  v.    Sutfer^  18,    80.     Judgment 

against  minor,   727. 
TrwUv,  Thni^44,  471.    Resalting  trust: 

Parol  to  prove.    104. 
TripUU  V.  OroAom,  68,  185.    Exemption 

of  ];>enslon  money.    396. 
TuUy  V.  BeauMen,  10, 188.    Statutes :  Oon- 

stmction.    144. 


Yannice  v.  Bergm,  16,  666.    Merger :  Of 

mortgage  in  legal  title.    45. 
Fan  Pauon  v.  Bealt,  46,  68.    Contract: 

Insanity :  Setting  aside.    685. 
Verry  v.  Burlington,  O.  S.  S  M.  Ry.  Co., 

47,  549.     Evidence:  SttoMtae.    74; 

Declarations  of  agent.    481. 

W 

Waehmdorf  v,  LaneatUr,  61,  609.    Con- 
tract :  Keformation :  Proof.    878. 
Wade  V.  CorpwUr,  4,  866.    Guardian's 

deed  :  Must  be  approved.    736. 
Wadtrevrih  v.  First  Not.  Bank,  78,  486. 

Making  evidence  part  of  record.  669. 
WaUemey&rv.  Wis.,  I.  d  N.  By.  Co.,  71, 

888.     Bonding    railroad:   Trespass. 

441. 
Ward  \,  WcUft  66,  466.    Widow's  share 

of  personalty.   886. 
Watrout  V.    IWwi,  87,  72.    Dower:  Not 

defeated  by  devise  for  life.    860. 
Walton  9.  MoaUr,  68,  161.    Reversal  for 

nominal  damages .    644 . 
Watton  V.  Van  MtUr^  48, 76.    Reversal  for 

nominal  damages.    644. 
Waynant  9.   Bodwn,  18,    88.     Delivery 

Dond :  Action  on :  Evidence.    827. 


Wsavsr  v.  KinitUyt 66. 196.  Amendment: 
Limitation  of  action.    60. 

Webdv.  HoU,  67, 718.  Exemption  of  pen- 
sion money.    896, 800. 

Wtlck  r.  Board  qf  Supervison,  88,  199. 
Official  county  newspaper :  Selection. 
160. 

Wells  V.  Burlington,  C.  R.   A  y.  Ry,  Co., 

66,  580.    Exceptions  to  instructions. 
809. 

Wssl V  '.Fitzgerald, 79,  806.  Appeal : Right 
to  ended :  Dismissal.    881. 

WtsffaU  V.  Madison  County,  68,  4«7. 
Criminal  law:  Witness  f^m  other 
state :  Fees  and  mileage.    686. 

Wetmors  v.  MMingsr,  64,  746.  Appeal : 
Right  Judgment  based  on  wrong 
reason.    60i:i. 

Whitehsad  v.  Oonklin,  48,  478.  Home- 
stead :  Dower :  Election.    140. 

Whitehead  v.  Hummer,  76,  181  iante). 
Des  Moines  river  lands :  When  title 
passed.    186« 

Whiting  v.  Bieheibtrger,  16.  488.  Applica- 
tion of  payments.    840. 

Whitsettv.  Chicago,  R.   I.  dt  P.  Ry.   Co. 

67,  160.      Contributory   negligence 
376. 

Williams  v.  Cent,  Ry.  of  Iowa,  48,  896. 
Contributory  negligence.    848. 

WM^ams  9.  Poor,  66, 414.  Statutes :  Con- 
struction.   144. 

WVliama  9.  Soutter,  7,  486.  Trial  to 
court :  Error  In  admitting  evidence. 
719. 

Wilson  9.  Chicago.  M,  &  sn.  P.  Ry.  Co., 
68, 678.  Pleading  i  Effect  of  tender. 
7B6. 

Wilson  9.  Sexton,  87, 15.  Public  nuisance : 
Private  action.    166. 

Wire  9.  Foster,  68,  114.  Reversal  for 
nominal  damages.    644. 

Wood9.  Ind.Dist,<if  MUchea,U.9n.  Con- 
tractor's negHgence:  Liability  of 
employer.    6ro. 

Wood  9.  WMsler,  Vt,  676.  Promissory 
note :  Interest :  When  due.    476. 

Woods  9,  Mains,  1  O.  Greene,  898.  .Stat- 
utes :  Construction.    144. 


TaiU  9.  Hdroey,  96,  421.    Description  of 
chattels.    627. 


CHANGE  OF  VENUE. 


See  Criminal  Law,  8. 


CHATTEL  MORTGAGEa 


1.      INSUPPIOIENT  DESCRIPTION :     ATTACHINa   CREDITORS    WITH    ACTUAL 

NOTICE.  Although  a  recorded  chattel  mortgage  may  be  insufficient 
to  impart  oonstructiTe  notice,  on  account  of  the  defective  descrip- 
tion of  the  property,  it  is  still  good  as  against  subseauent  attaching 
creditors  wno  nad  actual  notice  of  it  when  the  attachment  was 
made.  (  Clapp  v-  Trowbridge,  74  Iowa,  550,  and  Piano  Manuf,  Co, 
V,  Griffith,  75  Iowa,  102,  followed.)  American  Well  Works  v, 
Whinery,  400. 
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a.  Levy  on  mortgaged  pbopbrty  :  deposit  with  clerk  ;  xort- 
GAOE  NOT  DUB.  Personal  property  mortgaged  prior  to  the  taking 
effeot  of  chapter  117,  Laws  of  1886,  cannot  be  taken  upon  attach- 
ment or  execution  under  said  act,  unless  the  mortgage  debt  is  due  ; 
and  such  debt  is  not  due  at  any  time  simply  because  the  notes 
provide  that,  in  case  the  holder  may  deem  himself  insecure,  he 
may  take  possession  of  the  property  under  the  mortgage  and  pro- 
ceed to  sell  it  thereon.  In  such  case  the  debt  does  not  become  due 
until  the  creditor  does  something  by  way  of  availing  himself  of  the 
benefit  of  such  provisions ;  and  a  deposit  with  the  clerk  of  the 
amount  of  the  mortgage  debt  gives  the  execution  or  attaching 
creditor  no  rights  under  the  statute.    Deering  v»  Wheder,  496. 

8.  The  same  :  relief  in  equity.  But  where,  in  such  case,  the  exe- 
cution or  attaching  creditors  deposit  the  amount  of  the  mortgage 
debt  with  the  clerk,  and  it  is  received  by  the  mortgagee,  ana  be 
surrenders  all  right  to  enforce  the  mortgage,  the  execution  or 
attaching  creditor  may,  in  the  absence  of  any  statute,  enforce  it 
against  the  propertjr  to  the  extent  of  the  sum  seciured  thereby, 
l^is  being  the  intention  of  the  parties,  equity  will  carry  it  into 
effect,  though  no  rights  under  the  statute  are  secured  by  the 
transaction.    Id, 

4.  Op  accounts:  what  is:  indefinite  description.  The  mort- 
gage in   question  reads   thus:    '*We    have  bargained  and  sold 

^  ♦  *  •  our  entire  stock  of  dry  goods  ♦  ♦  ♦  also  our  books  of 
account,  and  accounts  due  and  to  become  due,  *  *  *  to  have 
and  to  hold  the  same  forever,  *  *  *  upon  condition,  however, 
that  if  the  said  ( mortgagors )  shall  pay  or  cause  to  be  paid  to  the 
said  ( mortgagees)  ♦  ♦  ♦  two  promissory  notes,  *  •  ♦  then 
these  presents  to  be  void  ;  otherwise  in  full  force.'*    Held — 

(1)  That  this  was  a  mortgage  or  pledge  of  the  accounts,  and  not 
an  absolute  assignment. 

(2)  That  the  description  of  the  accounts  was  so  indefinite  that 
the  record  of  the  instrument  did  not  impart  constructive 
notice  to  third  parties.    Sperry  v,  Cflarke.    503. 

5.  Insufficient  description.  The  record  of  a  chattel  mortgage  in 
which  the  property  is  described  simply  as  '*  one  sorrel  horse  three 
years  old,"  is  not  sufficient  to  impart  constructive  notice  to  third 
persons,  though  it  also  states  the  county  in  which  the  mortgagor 
resides,  and  that  in  case  of  forecloseure  the  horse  is  to  be  sold  in 
that  county.    Barrett  v.  Fisch,  553. 

6.  :  ACTUAL  NOTICE :  PLEADING.  In  such  case,  where  defend- 
ant alleged  that  his  mortgage  was  duly  recorded  prior  to  plaintiff  *s 
purchase  of  the  horse,  thus  clearly  indicating  that  he  relied  upon 
the  record  as  notice  of  his  interest  no  issue  as  to  actual  notice  was 
made.    Id, 

7.  Levy  on  mortgaged  property:  injunction  to  restrain.  A 
mortgagee  of  chattels  is  not  entitled  to  an  injunction  to  restrain  an 
officer  from  levying  on  the  mortgaged  chattels  until  such  officer  or 
the  execution  or  attachment  creditor  shall  first  pay  or  deposit  the 
amount  of  the  mortgage  debt ;  because  (1)  the  mortgagee  has  sev- 
eral remedies  at  law,  which  will  be  presumed  to  be  adequate  until 
facts  are  pleaded  showing  the  contrary,  and  (2)  the  allowing  of  an 
injunction  in  such  a  case  would  deprive  the  attaching  or  execution 
cx^itor  of  the  rights  conferred  upon  him  by  chapter  117,  Laws  of 
1886,  enabling  such  creditors  to  reach  the  mortgagor's  interest  in 
mortgaged  chattels.    Thomas  v.  Farley  Manuf.  Co,,  735, 

See  EzuounoNS,  5 ;  GAUNibHuuNT,  8 ;  Pleading,  8 ;  Trespass,  2, 
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CITIES  AND  TOWNa 

1.  Passagb  of  ordinance  :  YEAS  AND  NATS.  Where  upon  the  pa8sa|;e 
of  an  ordinance  by  a  town  council  the  record  showed  that  the 
mayor  and  five  trustees  voted  in  favor  of  the  ordinance,  and  it  did 
not  appear  that  any  other  members  of  the  council  were  present,  it 
was  not  necessary,  under  sectiooi  498  of  the  Code,  whicn  requires 
the  yeas  and  nays  to  be  called  and  recorded,  to  call  for  the  nays. 
Taum  of  Bayard  v.  Baker ,  220. 

2.     :   DisPENsma  with  thbbe  sbadingb.  .  Section  489  of  the 

.  Code,  requiring  ordinances  to  be  read  on  three  different  days  before 

final  passage,  unless  the  reading  is  "  dispensed  **  v^th  by  a  vote  of 
three-iourl£s  of  the  council,  is  compliea  with  by  a  three-fourths 
vote  to  **  suspend "  the  rule,  as  there  is  no  material  difference 
between  the  words.    Id. 

8.     :  PUBLICATION :  EViDENOB.    The  publication  of  an  ordinance 

may  be  proved  by  oral  testimony,  and  it  will  be  presumed,  in  the 
absence  of  a  contrary  showing,  that  the  paper  in  which  it  is  thus 
shown  to  have  been  published  was  one  of  general  circulation  in  the 
town,  as  the  law  requires  publication  in  such  a  paper.    Id, 

4.     :  EVIDENOB.    A  copy  of  an  ordinance  duly  certified  by  the 

recorder  of  a  town  is  prima  facie  admissible  in  evidence  without 
proof  that  it  was  properly  recorded  and  published  ;  it  being  pre- 
sumed, in  the  absence  of  a  contrary  showing,  that  it  was  duly 
recorded  and  published.    Id, 

6.     : :  CERTIFICATE  OF  RBOORDEB  TO  COPY.    Where  a  copy 

of  an  ordinance  offered  in  evidence  was  certified  by  the  recorded 
of  the  town  as  "a  true  copy  of  ordinance  No.  21,  of  the  town,  as 
passed  by  the  town  council  at  the  meeting  of  March  21, 1888,"  held 
that  the  certificate  was  sufficient  to  make  the  copy  admissible.   Id, 

6.  INJURY  ON  SIDEWALK  :    EVIDBNCB :    CONDITION  OF  WALK.        In  an 

action  against  a  city  for  injuries  received  by  reason  of  a  defective 
sidewalk,  it  was  error  to  aomit  testimony  as  to  the  condition  of  the 
walk  ait  a  time  subsequent  to  the  accident,  in  the  absence  of  any  evi- 
dence tending  to  show  that  its  con4ition  had  not  changed  since  the 
accident.    Moyt  v.  City  of  Des  Moines,  480. 

7.      :   :  STATBMBNTS  OF  SIDBWALK  OOMMIS8IONBR.     In  SUCh 

case,  it  was  error  to  allow  plaintiff,  in  order  to  show  notice  to  the 
city,  to  prove  that  the  sidewalk  commissioner  had  said  that  he  had 
ordered  the  owner  to  repahr  the  walk,  because  (1)  it  did  not  appear 
whether  such  order  was  giv^n  before  or  after  the  accident,  and  (2) 
it  was  not  shown  that  the  commissioner,  when  he  made  the  state- 
ment, was  acting  in  his  official  capacity.    Id. 

8.     : :  ANOTHBB'8  FALL.    In  such  a  case,  the  testimony  of 

a  witness  that  he^^had  fallen  on  the  same  sidewiJk  from  a  defect 
therein,  but  was  unable  to  state  the  exact  place  of  the  defeoti 
should  not  have  been  admitted  for  any  purpose.    Id% 
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9.      CHANOB  of  grade  of  street  :  STATTTTSB  not  complied  with  :  UA- 

BiilTY.  A  city  cannot,  without  complyinic  with  the  terms  of  the 
statute,  establish  or  change  the  grade  of  its  streets,  or  order  or 
'  cause  the  work  of  grading  to  be  done  on  its  streets,  resulting  in 
injury  to  a  propers-owner,  and  escape  liability  to  him.  And  so, 
where  plaintins  alleged  damage  to  themselves  resulting  from  a 
change  of  the  grade  of  defendant's  streets,  and  that  such  grading 
"  was  not  ordered  to  be  done  by  the  affirmative  vote  of  two-thirds 
of  the  city  council  or  trustees  of  said  city,  as  required  by  law  ;  ** 
and  that  defendant  did  not  *'by  resolution,  ordinance  or  other  leg- 
islative proceedings,  provide  for  the  grading,  nor  establish  the 
grades  of  said  streets,  before  cutting  down  or  grading  the  same,  as 
required  by  law  ;"  and  that  the  defendant  did  not  "  before  thus 
changing  uie  physical  grade  of  said  streets,  nor  at  any  time,  have 
the  damages  caused  by  said  change  assessed,  appraised  or  paid,  as 
required  by  law,**  held  that  the  petition  stated  a  good  cause  of 
action.     liniateea  of  Diocese  of  Iowa  v.  City  of  Anamosa^  688. 

10.  Defective  street  :  contributory  neglioence  :  evidence  under 
general  denial.  In  an  action  against  a  city  for  negligence  result- 
ing in  injury  to  the  plaintiff  while  driving  on  its  streets,  plaintiff 
must  allege  and  prove  that  he  was  free  from  contributory  negli- 
gence, and  defendant  may,  under  a  general  denial,  prove  acts 
constituting  contributory  negligence  on  his  part.  And  in  this  case, 
'  held  that  defendant  was  properly  permitted,  under  a  jzeneral  denial, 
to  prove  that  plaintiff  was  intoxicated  at  the  time  of  the  accident, 
which  was  at  night ; — it  being  beyond  controversy  that  it  is  negli- 
gence for  an  intoxicated  person  to  drive  on  the  streets  of  a  city  in 
the  night-time.     Femhach  v.  City  of  Waterloo,  598. 

11.    : :  UNLAWFUL   DRIVING:    EVIDENCE:    ORDINANCE.     In 

such  case  defendant,  for  the  purpose  of  showing  contributory  neg- 
ligence, was  also  permitted  to  prove  an  ordinance  of  the  city 
miOcing  it  a  misdemeanor  to  drive  at  an  immoderate  speed  upon  its 
streets,  although  no  proof  of  immoderate  driving  on  plaintiff  s  part 
had  yet  been  introduced  ;  for  it  might  be  introduced  afterwsurds. 
But  a  failure  afterwards  to  introduce  it  would  not  make  the 
admission  of  the  ordinance  erroneous.    Id, 

12.  Defective  walk  :  notice  :  evidence.  In  an  action  for  an  injury 
on  a  defective  sidewalk,  the  court  properlv  permitted  a  witness, 
who  at  the  time  of  the  accident  was  a  member  of  the  cHy  council, 
to  testify  to  certain  complaints  made  to  the  council  concerning  the 
condition  of  the  walk,  for  such  testimony  tended  to  show  due 
notice  to  the  city  of  the  defect.  (CooA;  v.  City  of  Anamosa,  M 
Iowa,  427,  diatinguiahed),  Trapnell  v.  City  of  Bed  Oak  Junction^ 
744. 

CODE. 
Bee  Statutes  Cited,  Construed,  Era 

CONSIDERATION. 

Evidence.  The  finding  of  fact  by  the  district  court  that  the  note 
sued  on  was  without  consideration,  held  not  to  be  supported  by 
the  evidence.    [Beck,  J.,  not  concurring,]    Aah  v,  Scott,  27, 

See  Contracts,  10 ;  Deeds,  1 ;  Equity,  1 ;  Qifts,  1 ;  Husband  and 
Wife,  1 ;  Swamp  Lands.  2 :  Taxes,  1 
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CONSTITUTIONAL  LAW 

1.  Uniform  operation  of  laws.    See  Criminal  Law,  8. 

2.  Acts  to  bmbrace  but  one  suBJBcrr.    See  Intoxicating  Liquors,  11. 
8.   Impairment  of  contracts.    See  Pensions,  1. 

See  Statutes,  1. 

CONTEMPT. 

Procedure  :  evidence  not  filed.  A  commitment  for  contempt,  based 
upon  facts  not  within  the  knowledge  of  the  court,  but  proved  by 
the  testimony  of  others,  is  void,  imless  the  evidence  is  reduced  to 
writing  and  l^led  and  made  of  record,  as  required  by  section  8497 
of  the  Code,  before  the  order  of  commitment  is  made.  And  in 
this  case,  where  the  evidence  was  taken  down  by  the  short-hand 
reporter,  but  his  notes  were  never  filed,  but  some  weeks  later  a 
translation  was  filed,  not  for  the  purpose  of  remaining  of  record 
in  the  district  court,  but  for  use  in  this  court,  held  that  the  order  of 
commitment  was  of  no  effect,  and  that  the  party  committed 
should  be  discharged.  (Compare  Imtz  v,  Aylesworth,  66  Iowa,  682, 
and  Goetz  v.  StutsTnaVt  78  Iowa,  694.)    Dorgan  v.  Chranger,  156. 

See  Practice  and  Procedure,  a, 

CONTINUANCE. 

Absence  of  witness  :  diligence.  After  this  cause  had  been  set  down 
for  trial  on  a  certain  day,  defendants  saw  one  of  theu:  witnesses, 
and  he  agreed  to  be  present  at  the  trial,  but  he  was  notsubpoonaed, 
and  he  failed  to  appear.  Held  that  this  was  not  such  diligence  as 
entitled  them  to  a  continuance  on  account  of  his  absence.  Foster 
V.  HinaoUf  714.  * 

OONTRACTa 

1.  Of  architect  :  performance  :  confuctino  findings.  Th#  court 
foimd  tiiat  tlie  building  contemplated  in  an  architect's  contract  was 
to  cost  ten  Uiousand  dollars,  and  that  the  plans  prepared  were  in 
compliance  with  the  contract.  It  was  objected  that  these  findings 
were  confiicting,  because  the  evidence  showed  that  a  building 
erected  according  to  the  plans  would  cost  sixteen  thousand  dollars. 
But  held  that  the  further  evidence  of  the  architect  that  the  plans 
were  modified,  before  acceptance,  so  as  to  apply  to  a  ten-thousand 
dollar  building,  was  sufficient  to  remove  the  apparent  conflict. 
Mar^is  v.  Lauretwm^  28. 

3.     :  DELIVERY  OF  PLANS :  DEMAND.    In  an  action  to  recover  for 

the  services  of  an  architect  done  under  contract,  a  failure  to  deliver 
the  plans  prepared  by  him  in  part  performance  of  the  contract  will 
not  defeat  his  recovery,  where  no  demand  is  alleged,  and  the  fail- 
ure BO  to  deliver  is  not  made  an  issue.    Id. 

8.     :  PAROL  TO  VARY  WRITING.    A  written  contract  with   an 

architect  to  furnish  plans,  etc.,  for  a  building,  for  a  certain  named 
consideration,  when  clear  in  all  its  terms,  cannot  be  varied  by  parol, 
so  as  to  engraft  thereon  the  condition  that  he  was  not  to  be  paid 
for  his  services  unless  the  other  party  procui*ed  a  loan  with  which 
to  erect  the  building.    Id, 
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4. :  BREACH :  HBABURE  OF  DAMAOBS.    An  architect's  contract 

was  to  prepare  plans  and  specifications,  superintend  work,  and 
audit  and  settle  all  accounts.  He  was  to  be  pEaid  one-tliird  of  the 
contract  price  when  the  plans  and  specifications  were  done,  and 
the  rest  in  two  other  equal  installments.  The  building  was  never 
begun.  Held  that  the  contract  price  was  entire,  and  that  he  was 
entitled  to  recover  the  reasonable  value  of  the  services  rendered, 
though  that  amounted  to  more  than  one-third  of  the,  whole  price. 
Id. 

6.  CoNSTRUcnoN :  parol  to  explain  WRiTiNa.  Where  there  is 
no  ambiguity  in  the  language  of  ja  written  contract,  there  can  be 
no  resort  to  parol  evidence  to  ascertain  the  meaning  of  the  parties, 
or  the  sense  m  which  the  words  of  the  agreement  were  intended, 
but  thev  must  be  construed  according  to  the  context  and  the  usage 
of  the  language.  Accordiugly,  where  a  promissory  note  by  its 
conditions  oecame  due  and  payable  when  the  payee,  who  had  con- 
veyed land  to  which  he  had  a  tax  title  only,  should  procure  a  con- 
veyance to  himself  or  his  grantee  of  the  patent  title,  or  at  the  time 
of  the  perfection  of  the  title  of  said  land  in  the  payee,  or  his 
grantee,  held  that  parol  evidence  could  not  be  admitted  to  show 
that  the  parties  intended  by  the  agreement  to  express  the  thought 
that  the  note  should  become  payable  only  upon  procuring  the  pat- 
ent title  to  the  land.    Hunt  v,  Orai/,  268. 

6.  Reformation  :  degree  of  evidence  necessary.  When  a  party 
undertakes  to  show  by  parol  that  a  written  agreement  fails,  owing 
to  some  mutual  mistake,  to  express  the  true  contract,  the  fact  of 
the  mistake  must  be  established  by  proof  of  the  most  satisfactory 
kind.    ( See  cases  cited  in  opinion.) 

7.  To  convey  land  :  specific  performance  :  indefinite  descrip- 
tion. A  contract  to  convey  land  was  sought  to  be  avoided  on  the 
^ound  that  the  description  was  too  indefinite.  It  described  the 
land  as  that  part  of  a  certain  government  subdivision,  '*  lying  south 
of  the  grove. '  Held  that  this  description  was  certain,  and  that  it 
was  no  ground  for  refusing  an  order  for  specific  performance. 
Minneapolis  <&  St  L.  Ry.  Co.  v.  Cox,  806. 

8.  — ^ — : :  mutuality.  A  contract  to  convey  land  in  consid- 
eration of  the  location  and  maintenance  of  a  depot  fA  a  certain 
place  cannot  be  avoided,  after  the  depot  has  been  built,  on  die 
ground  that  the  courts  will  not  compdl  the  other  contractiiig  party 
to  maintain  the  depot  at  that  place.    Id, 

9.     :  :  condition  SUBSEQUENT.    Such  Contract  cannot  be 

avoided  on  the  ground  that  the  other  party  has  not  performed  on 
his  part  certain  conditions,  which  appear  not  tolbe  conditions 
precedent.    Id, 

10.  : :  FAILURE  OF  CONDITION :  ooNSTBUCnON.  A  Con- 
tract which  provides  that  in  consideration  of  the  location  of  a 
depot  at  a  certain  point,  and  the  building  of  the  usual  depot  build- 
ings there,  and  the  running  of  traias  to  and  from  the  same  before  a 
given  date,  defendants  would  convey  certain  land,  held  not  to 
require  the  bulldinjg^  of  the  depot,  but  only  the  running  of  the 
trams,  within  the  time  named.    Jd. 

11.  : :  siQNiNa  without  reading.  The  specific  perform- 
ance of  a  contract  to  convey  land  cannot  be  avoided  on  the  ground 
that  the  maker  of  it  relied  on  the  other  park's  attorney  to  draw  it, 
and  that  he  signed  it  without  reading,  and  tnat  it  did  not^  properly 
express  the  agreement  of  the  parties.    Id. 
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12.  To  FCBOSASS  LAND :  BPBOIFIO  PERFORHANOB.  Where  time  is  not 
made  the  essence  of  a  contract  for  the  purchase  of  land^  the  pur- 
chaser cannot  avoid  a  decree  for  specific  performance  on  his  part 
on  Ishe  ground  that  the  vendor  did  not  tender  the  deed  until  some 
days, — nearly  a  month  in  this  case,— after  the  day  named  in  the 
contract.    Butler  v.  Archer,  551. 

13.  Fob  8AJLB  OF  LAND  :  ASSIONMBNT  TO  A.  AND  SALB  OF  LAND  TO  B.  *. 
GABNISmOBNT  OF  B.  AS  DEBTOR  OF  ASSIGNOR.:  INTERVENTION    OF    A. 

Defendants  held  a  written  contract  for  the  sale  to  them  of  real 
estate.  They  sold  the  property  to  garnishee,  but  assigned  their 
written  contract  to  intervener,  to  secure  him  and  other  creditors  to 
the  extent  of  the  monev  which  garnishee  should  pay  for  the  prop- 
erty. Plaintiffs,  with  knowledge  of  these  facts,  caused  the  gar- 
nishee to  be  attached  as  the  debtor  of  defendants,  and  he  answered 
that  he  was  indebted  for  the  property,  but  intervenor  came  in  and 
claimed  the  money.  Held  that  the  assi^raent  by  defendants  to 
intervenor  of  their  written  contract  earned  with  it  the  debt  due 
from  garnishee  for  the  property,  and  that  it  was  immaterial 
whether  there  was,  or  was  not,  another  assignment  of  such  debt 
prior  to  the  garnishment,  and  that  the  submission  of  such  ques- 
tion to  the  jury  was  error.    Hoxie  v.  Sutter,  764. 

14.  Interpretation  :  evidence.    McPherrin  v,  RusselL  773. 

15.  Partly  in  writing  and  partly  in  parol.    See  Evidence,  8. 

16.  'MisXAKR :  reformation.    See  Insurance,  1,  9 ;  Mortgage,  1. 

17.  Of  MINORS:  DISAFFIRMANCE.    See  Minors,  1. 

18.  Rescission.  -  See  Beal  Estate,  2. 

19.  Merger  of  parol  in  writing.    See  Sales,  3.  / 

20.  Illegal  consideration.    See  Taxes,  1« 

21.  Consideration.    See  that  title. 

For  contracts  of  particular  kinds,  see  appropriate  titles 

CONVERSION. 

Of  money  wrongfully  paid  ;  instructions  :  evidence  :  verdict. 
Action  to  recover  money  which  plaintiff  alleges  was  wrongfully 
paid  by  her  husband  and  agent  to  defendants,  and  was  received  by 
them  and  applied  in  satisfaction  of  the  husband's  debt.  There  was 
evidence  (see  opinion)  t^iding  to  show  that  defendants,  when 
they  received  the  money,  had  knowledge  of  such  facts  as  would 
have  put  a  prudent  man  on  an  inquiry  as  to  its  ownership,  which 
would  have  led  to  correct  information  on  that  subject.  JSeid  that 
this  evidence  justified  the  court  in  submitting  an  instruction  as  to 
defendants'  knowledge  of  plaintiff 's  ownership  of  the  money,  and 
that  the  finding  of  the  jury  that  they  had  such  knowledge  could 
not  be  set  aside  for  lack  of  evidence  to  support  it.  Sctge  v.  Haines, 
581. 

See  DAMAGiiS,  1. 

CORPORATIONS. 

1.  When  thsy  may  transact  business.  A  corporation  may  lawfully 
commence  business,— that  is,  exercise  its  corporate  authority  and 
power,— when  its  articles  of  incorporation  are  filed.  It  is  not 
necessary  that  any  particular  amount  of  the  capital  stock  first  be 
subscribed,  unless  the  articles  of  incorporation  so  provide.  John- 
Bon  V,  Kesiler,  411. 
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2.  MiSMANAasMENT  BT  DIRBCTO&8 :  LIABIUTT.  The  directors  and  offi- 
cers of  a  corporation  do  not  become  personally  liable  to  its  creditors 
on  the  gi^ond  that  they  hare  mismanaged  its  business  and  con- 
tracted an  indebtedness  in  excess  of  the  limit  prescribed  by  its 
charter  and  the  published  notice  of  incorporation,  unless  they  are 
made  liable  by  the  provisions  of  the  articles  of  incorporation. 
There  is  no  statute  making  them  thus  liable.  And  it  makes  no 
difference  that  the  credit  was  extended  in  reliance  upon  the  busi- 
ness character  and  financial  responsibility  of  such  directors  and 
officers.        Frost  Manuf,  Co,  v.  JV)«fer,  585, 

COSTS. 

Security    foe  :    amount  :   discubtion  op  ooubt.    The  amount  of 
security  for  costs  to  be  re<)uired  of  a  non-resident  plaintiff  is  largely 
^  in  the  aiscretion  of  the  trial  court,  which  does  not  appear  to  have 
been  abused  in  this  case.     Tamer  v,  Yoiinker,  258. 

See  iNToxiCATiNQ  Liquors,  18 ;  Practice  in  Supreme  Court,  16, 17. 

COUNTER-CLAIM. 
DEFiNmoN  OP.    See  Pleading,  4. 

See  Attachment,  7 ;  Occupying  Claimants,  8 ;  Replevin,  1. 

COUNTIES. 

1.  Action  against  :  prior  presentment  op  claim  to  supervisors  : 
requisites  OP.  Section  2610  of  the  Code,  providing  that  no  action 
shsdl  be  brought  affainst  any  county  on  an  unliouidated  demand 
until  the  same  has  been  presented  to  the  board  of  supervisors  and 
payment  demanded,  does  not  require  that  the  claimant  shall  pro- 
duce his  evidence,  but  it  is  enough  if  the  board  is  informed  of  the 
amount  of  the  claim,  and  the  grounds  on  which  it  is  made,  with 
sufficient  clearness  to  enable  it  to  investigate  the  facts  and  reach 
an  intelligent  decision.    Dale  v.  Webster  County,  870. 

2.  Depect  in  bridge  :  death  op  pedestrian  ;  contributort  negli- 
gence :  question  of  law  or  pact.  Defendant 's  bridge  had  for 
two  years  been  wanting  a  hand-rail  for  a  few  feet  between  its  two 
spans.  Plaintiff's  intestate,  who  crossed  the  bridge  frequently, 
and  must  be  charged  with  knowledge  of  the  want  of  a  hand-rail  at 
the  point  named,  was  crossing  the  bridge  at  night,  reading  a  letter 
as  he  walked,  by  the  light  of  a  lantern.  He  fell  over  the  bridge  at 
the  point  where  the4iand-raU  was  wanting,  and  was  killed.  Some 
of  the  evidence  tended  to  show  that  there  was  a  large  spike  driven 
horizontally  into  and  extending  about  four  inches  from  the  wheel- 
guard,  and  about  five  inches  above  the  floor  of  the  bridge,  and  that 
the  decedent 's  foot  may  have  caught  upon  this  spike  and  caused 
him  to  stumble  and  fall  from  the  bridge.    Held— 

(1)  That,  since  defendant  was  not  charged  with  negligence  by 
reason  of  the  spike,  nor  shown  to  be  chargeable  with  notice 
of  it,  and  since  the  decedent  had  certainly  as  much  knowledge 
of  it  as  defendant,  and  was  therefore  bound  to  use  at  least 
ordinary  care  to  avoid  it,  there  could  be  no  recovery  on  that 
ground. 

(2;  That  decedent,  knowing  as  he  did  the  alleged  defect  in  the 
bridge,  was  guilty  of  contributory  negligence  in  crossing  the 
bridge,  as  he  did,  reading  a  letter  by  the  light  of  his  lantern, 
instead  of  looking  out  for  his  own  safety  as  he  approached 
the  place  of  danger. 
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(8) 


That,  mnoe  he  must  have  read  the  letter  premeditatedly,  and 
thus  failed  to  use  ordinary  care  for  his  own  safety,  and  since 
it  is  clear  that  by  the  use  of  ordinary  care  he  would  have 
avoided  the  acciaent.  the  question  of  his  contributory  negli- 
gence was  not  one  or  fact  for  the  jury,  and  the  court  erred 
m  refusing  to  direct  a  verdict  for  defendant.  (See  opinion 
for  cases  followed  and  distinguished. )    Id, 


8.     Official  newbpapbbs.    See  Board  of  Supervisors,  1. 

4.     LlABiLiTT  FOB  COSTS  IN  CRIMINAL  CASES.    See  Criminal  Law.  5,  8. 

COUNTY  SUPERINTENDENT. 
See  Elections,  1. 

COURTS. 

Rules  of  practice:  power  to  make  Chapter  184,  Laws  of  1886, 
empowering  the  judges  of  the  state  in  convention  to  adopt  rules  of 
practice  to  prevail  in  all  the  districts  of  the  state,  does  not  abrogate 
the  common-law  power  of  the  district  court  of  a  particular  district 
to  make  a  rule  upon  a  point  not  covered  by  the  rules  adopted  by 
the  judges  in  convention  ;  nor  does  it  abrogate  a  rule,  in  existence 
in  a  particular  district  when  the  act  was  passed,  on  a  point  not 
covered  by  the  rules  adopted  by  the  convention  of  judges.  Accord- 
ingly, heid  that  a  rule  in  a  certain  district,  requiring  the  clerk  to 
tax  a  certain  sum  as  costs  against  the  losing  party  to  a  demurrer, 
was  not  abrogated  by  said  act,  the  judges  in  convention  having 
failed  to  make  any  rule  on  that  point ;  and  the  fact  that  the  num- 
ber of  the  district  was  changed  by  the  statute,  the  counties  in  it, 
however,  remaining  the  same  as  before,  makes  no  difference. 
Shane  v.  McNeill,  459. 

CRIMINAL  LAW. 

1.  Grand  jury  :  vacancies  in  panel  :  how  filled.  Under  section 
4256  of  the  Code,  as  amended  by  chapter  42,  Laws  of  1886,  where 
twelve  persons  were  summoned  and  appeared  as  grand  jurors,  and 
the  clerK  selected  seven  by  lot  to  constitute  the  panel,  but  prior  to 
the  impaneling  of  this  jury,  and  before  the  others  of  the  twelve 
had  been  discharged,  one  of  the  seven  was  excused,  held  that  it 
was  proper  for  the  sheriff  to  fill  the  panel,  under  the  order  of  the 
court,  by  selecting  for  that  purpose  one  of  the  twelve  who  had  not 
been  drawn  by  the  lot  of  the  clerk.  [Robinson,  J.,  and  SsEyERs, 
Ch.  J.,  dissenting,]    State  v.  Gurlagh,  141. 

2.  Grand  jury  :  time  of  stJiofONiNO :  indicthent.  Section-  280  of 
the  Code,  which  provides  that  '*  unless  the  judge  otherwise  orders, 
jurors  shall  be  summoned  to  appear  at  ten  ox^lock,  a.  m.,  of  the 
second  day  of  the  term,"  furnishes  no  ground  of  objection  to  an 
indictment  found  at  the  August  term,  at  which  the  grand  jury  was 
empaneled  on  the  first  day ;  because  said  section,  as  to  grand 
jurors,  can  refer  only  to  the  first  term  of  the  year,  at  which  alone 
the  grand  jurors  are  summoned.  (Code,  sees.  289,  243. )  State  v. 
Standley,  215. 

3. :  varying  number  in  different  counties  :  constitution- 
ality. Chapter  42,  Laws  of  1886,  providing  that  grand  juries,  in 
counties  having  a  population  of  sixteen  thousand,  or  less,  shall 
consist  of  five  persons,  is  not  in  conflict  with  section  six,  article 
one,  of  the  state  constitution,  which  provides  that  *'  all  laws  of  a 
general  nature  shall  have  a  uniform  operation,"  etc. ;  especially 
since  the  third  constitutional  amendment  gives  the  legislature 
power  to  fijc  the  number  of  the  grand  jury  at  from  five  to  fifteen. 
Id. 
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4.  — • — :  6ELBOXION  PY  LOT :  WEEK  NOT  BEQXHBBD.  In  this  case, 
after  a  number  of  those  who  had  been  summoned  and  appeared  aa 
grand  jurors  had  been  excused,  there  were  just  enough  left  to  fill 
the  panel.  Held  that  the  statute  requirmg  the  panel  to  be  filled 
by  lot  had  no  reasonable,  and  therefore  no  legal,  application  to  such 
a  case.     Id, 

6.  Witness  subpcenaed  from  beyond  state:  fees  :  liability  of 
COUNTY.  Plaintiif ,  who  resided  in  the  state  of  Oregon,  verified  an 
information  for  embezzlement  committed  in  the  state  of  Iowa. 
This  she  did  before  an  officer  of  the  state  of  Oregon,  and  on  the 
same  day  she  aocejjted  service  of  a  subpoena  to  attend  before  a 
justice  of  the  peace  in  Iowa  to  testify  on  the  preliminary  examina- 
tion of  the  person  charged  with  the  crime,  and  a  like  subpoena 
was  served  upon  her.  The  subpoenas  and  inforination  had 
been  sent  from  Iowa.  No  warrant  had  been  issued  for  the  defend- 
ant and  he  had  not  been  arrested.  Plaintiff,  however,  came  to 
Iowa  and  was  ready  to  testify,  but  the  defendant,  upon  being 
arrested,  waived  examination  and  gave  bail  for  his  appearance  at 
the  distarict  court.  Held  that  the  justice  had  no  authority  to  issue 
the  subpoenas  in  advance  of  the  arrest,  and  that  plaintiff,  knowing 
that  ho  arrest  had  been  made  when  the  subpoenas  were  issued, 
was  not  warranted  in  coming  to  Iowa  in  obeflience  to  the  void 
subpoenas,  expecting  the  state  to  pay  her  mileage  ;  and  that  she 
could  not  recover  merefor  of  the  county  where  the  case  arose. 
(WesifaU  v,  Madison  County,  62  Iowa,  427,  distinguished) 
Wamstaff  v.  Louisa  County,  585. 

6.  Tbial  :  assistance  to  pbosecuting  attorney.  It  is  within  the 
discretion  of  the  trial  court  to  allow  another  attorney  who  is  not  a 
deputy  of  the  county  attorney,  and  who  is  not  employed  by  the 
counter  supervisors,  to  assist  the  county  attorney  in  the  prosecution 
of  an  indictment,  without  regard  to  the  offense  charged  ;  and  the 
exercise  of  such  discretion  will  not  be  interfered  with  on  appeal 
where  no  abuse  is  shown  by  the  record.    State  v,  Shinner,  147. 

7.  Witness'  name  not  on  indictment  :  effect.  G.  B,  H.  was  a 
witness  before  the  grand  jurv  which  found  the  indictment  in  this 
case,  and  proper  minutes  of  his  testimony  were  made,  and  he 
signed  his  true  name  to  the  minutes,  but  his  name  was  endorsed 
upon  the  indictment  as  J.  B.  H.  Held  that,  if  the  variance  might 
be  urged  as  a  ground  for  setting  aside  the  indictment,  it  was  no 
ground  for  excluding  the  evidence  of  the  witness  on  the  trial. 
(Ck>mpare  sees.  4293  and  4421  of  the  Ckxie,  and  cases  cited  in 
opinion.)     State  v.  Story,  2^2. 

8.      CHANOB    of    venue  :  costs  :    which  county  PRiftABILY    LIABLE. 

Where  there  is  a  change  of  the  place  of  trial  of  a  criminal  cause, 
the  county  where  .the  trial  is  had  is  primarilv  liable  for  the  costs 
of  the  case  made  in  that  county,  but  is  entitled  to  be  reimbursed 
by  the  countv  in  which  the  case  originated.  (See  opinion  for 
statutes  cited. )    Lockart  v.  Montgomery  County,  79. 

9.  FiziNO  punishment  :  matters  not  IN  RECORD :  NEW  TRIAL.  Without 
dettomining  whether  it  is  proper  for  the  trial  judge  to  advise 
himself  aa  to  matters  not  disclosed  in  evidence  as  an  aid  in  fixing 
punishment,  it  is  at  all  events  not  ground  for  a  new  trial,  but 
rather  for  an  application  to  reduce  the  punishment.  State  v. 
Huff,  200. 

10.  Breach  of  ordinance  :  information.  An  information  for  the 
breach  of  an  ordinance,  which  fails  to  state  in  express  words  what 
city  or  town  passed  the  ordinance,  is  nevertheless  sufficient,  when 
any  person  of  ordinary  understanding,  upon  reading  the  informa- 
tion, would  have  no  doubt  upon  that  point ;  the  rule  beine  that  the 
same  strictness  is  not  required  in  an  mformatton  for  violating  an 
ordinance  as  in  an  indictment.    Town  of  Bayard  v,  Baher^  220. 
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11.  :  :  DUPLicrrT.    The  ordinance  in  question  did  not 

prohibit  the  letting  or  trying  to  let  stallions  to  mares,  except  in 
public  places  within  the  ^wn.  Hence  an  information,  charging 
that  defendant  in  such  prohibited  place  did  "  let  or  try  to  let  a 
stallion  to  a  mare,"  did  not  charge  two  offenses.    Id, 

13.  iNFOaMATION:    OFFENSB  JUDGBD    6T   FACTS   STATED.     The  offense 

charged  in  an  indictment  or  information  is  to  be  determined  from 
the  facts  alleged,  and  not  from  the  name  therein  given  to  the 
offense.    State  v.  Wyatt,  828. 

13.  Assault  :  definition  :  errob  without  fbbjudicb.  In  a  prosecu- 
tion for  an  assault  and  battery,  the  court  in  an  instruction  defined 
an  assault  as  '*  an  attempt  or  offer,  by  force  and  violence,  to  do  a 
cori>oral  injury  to  another."  Held  too  broad,  because  including  a 
justifiable  assault ;  but  as  the  record  sliows  no  evidence  of  a  justifi- 
able assault,  it  must  be  presumed  that  there  was  none,  and  that, 
therefore,  the  error  was  without  prejudice.    Id, 

14.  ENTiaNQ  AND  CONCEALINO  WOMAN  FOE  PROSTITUTION  :  INDICTMENT  : 

DUPLICITY.  Under  section  4016  of  the  Code,  as  amended  by  section 
2,  chapter  142,  Laws  of  1884,  the  inveigling  or  enticing  of  a  female 
before  reputed  virtuous  to  a  house  of  lU-fame  constitutes  one 
offense,  and  to  knowingly  conceal  or  assist  or  abet  in  concealing 
such  female  so  deluded  or  enticed,  for  the  purpose  of  i)rontitution 
or  lewdness,  xconstitutes  another  offense ;  and  where  in  some  of 
the  counts  of  an  indictment  one  offense  is  ohai'ged,  and  in  other 
counts  the  other  is  charg^ed,  and  in  another  count  both  are  charged, 
and  the  verdict  is  "  guilty  as  charged  in  the  indictment,"  with 
nothing  in  the  record  to  show  what  count  or  counts  the  jury  found 
to  be  sustained,  heid  that  it  was  error  to  overrule  a  motion  in 
arrest  of  judgment.        State  v.  TerriU,  149. 

15.  Larceny  :  possession  of  property  :  instruction.  On  a  trial  for 
the  larceny  of  horses,  the  court  instructed  the  jury  that  the  unex- 
plained possession  of  recently  stolen  property  is  presumptive  evi- 
dence of  guilt,  and  that  if  the  jury  was  satisfied  from  all  the 
evidence  tnat  the  possession  of  the  defendant  was  a  guilty  posses- 
sion, then  he  should  be  convicted.  Held  erroneous,  because  under 
it  defendant  might  have  been  convicted  of  receiving  stolen  prop- 
erty, knowing  it  to  have  been  stolen,  which  was  not  the  crime 
with  which  he  was  charged.    State  v.  Tucker,  232. 

IC. :  OBTAININO  garments  FROM  TAILOR  BY  FALSE  PRETENSE  OF 

INTENDING  TO  PAY  FOR  THEM.  Where  the  owner  of  goods  parts 
with  their  possession  without  the  purpose  of  parting  with  the 
property  therein,  and  expects  their  return  or  disposition  according 
to  his  direction,  or  expects  payment  for  them  to  complete  a  sale 
thereof,  the  taking  and  conversion,  with  the  felonious  intent  to 
deprive  the  owner  of  the  goods,  is  larceny.  So,  if  possession  is 
obtained  bv  a  trick,  artifice  or  false  pretense,  with  tne  felonious 
intent  on  the  part  of  accused  to  convert  them  to  his  own  use,  he  is 
guilty  of  larceny.  Accordingly,  held,  in  this  case,  that  where 
defendant  obtained  from  his  tailor's  employe  finished  garments, 
upon  the  pretense  that  he  would  pay  for  them  when  he  got  to  his 
room,  whither  be  invited  the  employe  to  accompanv  him,  but 
when  he  arrived  at  what  he  falsely  represented  to  be  his  room,  he, 
by  a  trick,  escaped  from  the  employe,  taking  the  garments  with 
him  without  paying  for  them,  and  disapj) eared,  he  was  guilty  of 
larceny.    State  v.  Ball,  85. 


798  INDEX. 

17.  Malicious  threats  :  to  extobt  monbt  :  facts  not  ooNsnTumra. 
An  indictment  for  malicious  threats  with  the  intent  to  extort 
money  is  not  sustained  by  evidence  that  defendant  represented  to 
certain  persons  that  he  had  a  warrant  to  search  their  place  of 
business  for  intoxicating  liquors,  and  that  he  intimated  that  for 
money  paid  him  he  would  neglect  to  serve  the  warrant,  and  that 
he  received  the  bribe  and  intimated  that  no  search  would  be  made. 
State  V.  Pierce,  189. 

18.  Rape  :  indictment.  An  indictment  for  rape  charged  that  the 
defendant  **  feloniously  "  made  an  assault  upon  '*  the  prosecutrix," 
and  did  then  and  there  ravish  and  carnally  know  *'  her,*'  forcibly 
and  against  the  will  of  **the  prosecutrix."  Held  that  the  con- 
summation of  the  offense  was  sufficiently  charged,  although  the 
word  feloniously  was  not  repeated  in  connection  with  the  charge 
of  ravishing  and  carnally  knowing.    State  v,  Casford,  SdO. 

19.  :    :    AGE  OF  PROSECUTRIX.    An  indictment  for  rape 

alleged  that  the  female  was  over  ten  years  of  age.  At  the  time 
the  offense  was  committed  the  age  of  consent  was,  b^  statute, 
thirteen  years.  The  indictment  was  in  the  form  reqmred  when 
the  female  has  passed  the  age  of  consent.  The  trial  was  had  upon 
this  theory,  evidence  of  non-consent  was  introduced,  and  the  jury 
was  charged  that  there  could  be  no  conviction  unless  the  act  was 
accomplished  by  force  and  a^inst  the  will  of  the  prosecutrix. 
Held  that  the  mistake  in  allegmg  that  the  prosecutrix  was  over  ten 
years  of  age — ^the  former  age  of  consent — instead  of  thirteen,  was 
not,  under  the  circumstances,  prejudicial  to  defendant.  (See  Code, 
sec.  4806.)    Id, 

20.    :     CHARGINQ  JURY  AS  TO  MINOB   OFFENSES:     ERROR  WITHOUT 

PREJUDICE.  The  failure  of  the  court,  on  a  trial  for  rape,  to  charge 
the  jury  that  the  defendant  might  be  found  guilty  of  a  simple 
assault,  among  other  minor  offenses  named  in  the  chaiige,  was  not 
prejudicial,  where  the  evidence  showed  that  he  was  either  guilty 
of  rape,  or  not  guilty  of  any  crime.    Id, 

21.  SEDUcmoN :  CORROBORATION  *.  INSTRUCTION.  In  a  prosectttion  for 
seduction,  the  court,  upon  the  matter  of  corroboration,  instructed 
the  jury  to  consider  the  opportunities  of  defendant  to  commit  the 
crime,  *'  as  established  ana  shown  by  the  proof,"  and  all  other 
facts  and  circumstances  of  the  case,  ''as  the  same  have  been 
established  and  described  by  the  proof  in  the  case,**  other  than  the 
evidence  of  the  prosecuting  witness.  Held  not  to  be  subject  to  the 
objection  that  it  informed  the  jurv  that  the  corroborating  facts 
and  circumstances  had  been  proved.    State  v,  StaruUey,  dl5. 

:    ALIBI :    INSTRUCTION.     In  such  case,  where  defendant 

relied  upon  an  alitn,  the  couft  instructed  the  jury  to  consider  the 
evidence  upon  this  defense,  together  with  all  the  evidence,  in 
determining  defendant's  guilt.    loeZd  correct.    Id, 

28.   :    EViDBNCB :    iNSTRUCnoN.    In  such-  case  a  durection  to  the 

jurv  to  weigh  all  the  evidence  and  consider  all  the  instructions, 
and,  if  they  found  that  defendant  did  seduce  the  woman,  to  find 
him  guilty ;  held  not  a  direction  to  find  him  guilty  even  thoi^ 
they  found  the  woman  unchaste,  since  in  other  instructions,  which 
they  were  charged  to  consider,  they  were  rightly  informed  of  the 
effect  of  such  unchastity,  if  found.    Id, 

21.  Former  acquittal.    See  Intoxicating  liquors,  16. 

So.    As    to    OFFENSES   RELATING    TO    INTOXICATING   UQUORS,    See  that 

title, 

^e  Seduction,  1, 
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CUSTOM. 
Pleading.    See  Banks  and  Banking,  1. 

See  Railroads,  22. 

DAMAGES. 

1.  ExBMPLABT :  CONVSBSION  OF  ANOTHBR's  STEER.  The  parties  hereto 
had  cattle  for  shipment  in  adjoining  apartments  of  a  stook-yard, 
but  they  became  mingled,  and  defendants  shipped  and  sold  one  of 
plaintiffs*  steers.  There  was  no  evidence  (  see  opinion  for  facts  ) 
that  it  was  done  wilfully.  Held  that  a  verdict  for  exeniplary 
damages,  and  judgment  thereon,  were  erroneous,  as  plaintiff  was 
entitled  only  to  recover  the  value  of  the  steer.  WcUler  v.  Waller, 
513. 

2.  Exemplary:  sale  of  uquors  to  husband.  See  Intoxicating 
Liquors,  20.  ' 

See  Assault  and  Battery,  2 ;  Attachment,  6 ;  Contracts,  4 ;  Sales, 
2 ;  Trespass,  8. 

DEEDS. 

,1.  Urantbb*8  name  blank:  subsequent  insertion:  innocent  pur- 
chaser. Plaintiff  sold  land  to  defendant  and  executed  a  deed 
therefor  and  delivered  it  to  defendant,  but  by  agreement  the  name 
of  the  grantee  was  left  blank,  in  order  that  defendant  might  insert 
the  name  of  the  person  to  whom  he  mi^ht  sell  it.  A  few  days 
afterwards  defendant  inserted  T.'s  name  m  the  deed  and  delivered 
it  tb  T.  aa  security  for  a  debt.  Afterwards  he  paid  the  debt,  took 
up  the  deed,  erased  T.'s  name  and  inserted  C.*s,  and  delivered  the 
deed  to  C.  in  consideration  of  his  relinquishing  his  security  for  a 
debt  which  defendant  owed  him.  Defendant  had  not  done  what 
he  had  agreed  to  do  in  consideration  of  the  conveyance  of  the  land 
by  plaintiff,  but  C.  had  no  notice  of  such  failure  until  after  he  had 
taken  the  deed  and  surrendered  the  securitv.  Held  that  his  title 
was  good  as  against  plaintiff's  claim  that  me  deed  should  be  set 
aside  on  account  of  defendant's  failure  to  perform  his  part  of  the 
contract.    McCleery  v,  Wakefield^  529. 

2.  By  insane  person  :  SErriNa  aside  :  terms  of.  Equity  will  set 
aside  a  deed  of  lands  made  by  one  who  is  incapable  of  contracting 
on  account  of  insanity^  when  the  parties  can  be  placed  in  statu 
quo,    (See  cases  cited  in  opinion.)    Warfieid  v,  Warfield,  688. 

8.  Description  :  repugnant  clauses  :  surrounding  circumstances. 
£.  owned  the  north  part  of  lot  8,  and  his  wife  the  south  part 
thereof,  and  also  a  part  of  lot  7.  They  both  died,  leaving  the 
lands  to  their  sons  J.  and  Z.  Afterwards  Z.,  as  the  heir  of  his 
another,  conveyed  "  the  undivided  half  of  lot  8  and  a  part  of  lot  7," 
and  then  followed  a  de^cription  by  metes  and  bounds,  which 
included  a  portion  of  lot  7,  and  only  that  part  of  lot  8,  which  his 
motlier  had  owned.  J.,  also,  but  not  as  his  mother's  heir,  made  a 
like  deed  to  the  same  grantee.  Afterwards  J.,  the  surviving  heir, 
conveyed  that  portion  of  lot  8  which  his  father  owned  at  the  time 
or  his  death.  Held  that  the  land  described  in  this  last  deed  was 
not  included  in  the  deeds  previously  mentioned,  although  they 
deecribed  the  land  as  "  lot  8  and  part  of  lot  7,"  instead  of  ''parts  of 
lots  7  and  8,"  but  that  it  descended  to  the  surviving  heir,  and 
remained  in  him  until  conveyed  by  the  last-namra  deed.  In 
reaching  this  construction  other  surrounding  circumstances  are 
considered,  for  which  see  opinion.     Waldin  v.  Smith,  G52. 

4.  Intended  as  mortgage.    See  Evidence,  2. 

5.  Delivbhy.    See  Trusts.  5. 
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DESCRIPTION. 

See  Biu^  of  Sale,  1 ;  Chattel  Mortgages,  1,  i,  5 ;  Contracts,  7 ; 
Deeds,  8 ;  Tax  Sale  and  Deed,  1. 
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2. 


3. 
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DIVORCE 

Attachment  for  alimon-*  •  defeat  Iby  frattdulent  oohvstancb. 
While  it  is  true  that  the  claim  for  alimony,  made  by  a  wife  against 
her  husband  from  whom  she  is  seeking  a  divotce,  is  not  a  debt 
within  the  ordinary  meaning  of  that  term,  it  ia  yet  a  right,  oontin- 
eent  to  some  extent,  which  becomes  vested  with  the  right  to  a 
divorce ;  and  it  can  no  more  be  defeated  by  a  fraudulent  convey- 
ance of  the  husband's  property  than  it  could  be  if  it  were  fibced  and 
certain  as  to  amount.  (See  citations  in  opinion.)  Pickett  v. 
Oarrisortj  347. 

Adultery  and  inhuman  treatment  :  insufficient  eyidbncb. 
Action  for  a  divorce  on  the  grounds  of  aduiterr  and  inhnir^an 
treatment.  The  evidence  is  considered  (see  opinion),  and,  while 
it  shows  that  defendant  was  not  altogether  discreet  in  li^r  associa- 
tions with  her  brother-in-law,  it  also  shows  that  plidntiff  cohabited 
with  her  long  after  many  of  these  indiscretions  had  been  com-, 
mitted,  and  they  are  held  not  sufficient  to  establish  the  charfl»  of 
adultery.  And  as  to  the  charge  of  inhuman  treatment,  whue  it 
appears  that  defendant  applied  to  plaintifiT  opprobrious  names,  and 
threw  a  frying-pan  at  him,  and  threw  a  dlBh-cloth  in  his  face,  she 
did  these  things  under  provocations  from  him,  and  it  is  held  that 
this  charge  was  not  established.    Peavey  v»  Peavey,  448. 

Allowance  to  wife  for  appeal  :  appeal  not  taken  :  allow- 
ance SET  ASIDE.  In  this  case  the  wife,  who  was  the  defendant, 
but  who  also  sought  a  divorce  in  a  cross-petition,  had  an  allowance 
made  her  for  the  purpose  of  an  appeal  from  the  judgment  deny- 
ing her  a  divorce.  But  it  appears  that  no  appeal  wsa  ever  per- 
fec^d,  because  she  failed  to  serve  notice  of  an  appeal  on  the  clerk 
below, — though  such  notice  was  served  on  one  of  plaintiff's 
attorneys, — and  she  has  not  appeared  in  this  court.  HeJa  that  her 
appeal  must  be  regarded  as  abandoned,  and  that  the  allowance 
should  be  set  aside.    Id, 

DOMESTIC  RELATIONS. 
See  DiTOROB ;  Husband  and  Wife  ;  Parent  and  CsmiK 

DOWER. 

Not  defeated  by  taking  under  will.  A  widow  may  take  a  life 
estate  devised  to  her  by  her  husband,  and  also  her  dower,  anleas 
there  is  an  express  provision  in  the  will  to  the  contrary,  or  the 
claim  for  dower  is  inconsistent  with  and  wiU  defeat  some  provision 
of  the  will.  (See  cases  cited  in  opinion.)  JBdward  v.  Wat9on, 
d29. 

Release  of  to  husband  during-  l^^  :  invalidity  :  batificatioh: 
ESTOPPEL.  Plaintiff  and  her  husband,  before  the  death  of  the 
latter,  executed  conveyances  to  each  other  for  the  purpose  of 
making  a  division  between  them  of  the  real  estate  owned  by  the 
husband,  and  to  cut  off  plaintiff 's  dower  interest  in  the  same.  The 
portion  of  the  land  falling  to  the  husband  under  this  attempted 
division  he  convened  to  the  defendants*  grantor, — ^plain^  not 
relinquishing  her  rijght  of  dower  by  joining  m  the  deed.  She  now 
seeks,  by  an  action  in  partition,  to  recover  ner  one-third  interest  in 
said  land.    Held— 

(1)  That  the  deeds  between  her  and  her  husband  were  void, 
under  section  2208  of  the  Code.  ( Compare  Linton  v,  Cro»by, 
64  Iowa,  478,  and  In  re  Lennon,  68  Iowa,  7M.) 
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(2)  That  no  exdufiive  occupancy  or  claim  of  ezcluBive  owner- 
ship of  the  portion  of  the  lands  conveyed  to  her  could  have 
the  effect  to  ratify  the  transaction ;  because,  first ,  the  whole 
transaction  must  stand  or  fall  together,  and  she  could  not 
ratify  the  deed  conveying  land  to  her,  since  she  was  not  the 
party  purporting  to  be  bound  thereby ;  and,  second^  because 
the  transaction  was  against  the  provision  and  policy  of  the 
law. 

(8)  That,  since  defendants  claim  under  a  deed  of  the  husband, 
no  acts  or  claims  of  ownership  on  plaintiff's  part,  made  after 
his  death,  and  conseouently  uter  nis  deed,  could  have  been 
relied  upon  by  defendants  or  their  grantor,  as  an  estoppel  of 
plaintiff  to  assert  her  dower  ;  and  that  no  act  done  by  her 
oefore  his  death,  and  while  her  right  was  only  inchoate  could 
have  that  effect. 

(4)  That,  since  defendants  claim  title  in  fee  under  plaintiff's 
husband,  they  cannot  be  heard  to  sav  that  plaintiff  must  fail 
because  she  has  not  shown  that  her  husband  had  title  to  Uie 
land.\  Shane  v,  McNeill,  459. 

ELECTIONS. 

1.  County  sxtfbrintbndent  :  oont  est  by  woman.  Chapter  186,  Laws 
of  1876,  making  women  eligible  to  any  school  office,  nas  the  effect 
to  entitle  a  woman  claiming  to  have  been  elected  to  any  such  office, 
but  denied  a  certificate  of  election,  to  the  right  to  contest  the  elec- 
tion, although  she  is  not  an  elector,  as  required  by  Code,  section 
692, — the  effect  of  the  first-named  statute  being  to  repeal  to  that 
extent  the  section  last  named.    Brown  v,  McCouum^  479. 

3.  Contest  :  oboundb  of  :  amendment.  Section  697  of  the  Code, 
requiring  the  contestant  of  an  election  to  file  his  statement  of  con- 
test within  twenty  days  after  the  canvass  of  votes,  does  not  prevent 
the  contestant  from  afterwards  amending  the  grounds  of  the 
contest.    Id, 

8.      IBBEOULAB     AND    IMFERFECT    BAIXOTS :      INTENTION    OF    ELECTOR 

FBBVAIL8.  In  an  election  contest,  where  there  is  a  dispute  as  to 
whom  certain  ballots  should  be  counted  for,  the  intention  of  the 
voter,  if  it  can  be  ascertained  from  the  ballot  itself,  or  from  the 
ballot  examined  and  considered  in  the  light  of  all  the  facts  and  cir- 
cumstances, should  control,  but  if  such  intention  cannot  be  fairly 
determined,  the  ballot  should  be  rejected.  If  such  intention  can 
be  found,  it  cannot  be  defeated  by  the  fact  that  the  name  of  the 
candidate  is  misspelled,  or  the  wrong  initials  are  employed,  or 
some  other  or  slightly  different  name  of  like  or  similar  sound  has 
been  written  instead  of  the  real  name  of  the  candidate  intended  to 
be  voted  for.  If  the  name  of  one  candidate  is  printed,  and  of  the 
other  written,  on  the  ballot,  the  writing  will  prevail  over  the  print- 
ing, but  if  the  writing  is  erased  the  printing  will  prevail. 
Drawing  a  line  through  Vb.e  printing  will  have  the  effect  to  erase  it. 
If  it  is  apparent  that  the  voter  intended  to  cast  his  ballot  for  the 
officer  in  controversy,  it  is  immaterial  that  the  name  of  the  per- 
son voted  for  is  written  a  little  above  or  below  the  proper  place  on 
the  ticket,  but  if  it  iA  not  fairly  apparent  for  which  office  the  voter 
intended  to  vote  for  the  person  named,  the  ballot  must  be  rejected. 
Id. 

4.  Ais  TO  YOTINO  AID  TO  RAiLBOADS,  see  Railroads,  26« 

EMPLOYER  AND  EMPLOYE. 
See  Railboads,  10,  21, 

Vol.  7C— 51 
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EQUITY. 

1.      GANOBLLATIOM  of  note  and  MOBTOAaS  :  FAILUBB  OF  OON8IDBRA- 

TiON.  Plaintiff  and  H.  owed  a  judgment  which  was  a  lien  on  H.'8 
land.  H.  conveyed  the  land  to  defendant,  who  agreed,  as  part  of 
the  consideration,  to  pay  this  judgment.  Defendant  did  pay  it, 
but  took  an  assignment  of  it  to  himself,  and  was  about  to  enforce 
it  by  execution  against  plaintiff,  when  plaintiff,  ignorant  of  the 
foregoing  facts,  in  order  to  save  his  property  from  execution,  made 
his  note  and  chattel  mortgage  to  defendant  for  the  amount  of  the 
judgment.  Held  that  a  court  of  equity  should  enter  a  decree  can- 
celling the  note  and  mortgage,  as  having  been  given  without  con- 
sideration, and  enjoining  defendant  from  attempting  to  transfer  or 
enforce  them.    Fi'etlandv.  Mack,  484. 

2.  JuRiBDicnoN.  Plaintiff  entered  into  a  oontract  with  defendants 
under  which  he  was  to  prosecute  a  specified  business  at  fixed 
monthly  wages,  the  profits  of  which  were  to  be  divided  between 
the  parties.  Plaintiff  alleges  that  he  was  wrongfully  discharged, 
and  ne  seeks  simply  to  recover  his  monthly  wages.  No  unseinled 
partnership  business  is  shown,  and  no  accounting  is  asked.  Hdd 
that  it  was  not  a  cause  for  equitable  jurisdiction,  and  that  it  was 
properly  transferred  to  the  law  docket.    OaUiera  v.  Pepj^en,  531. 

8.  JuBiSDicnoN :  setting  aside  jxtdombnt.  In  an  action  against 
plaintiff  and  another  by  defendant  before  a  justice  of  the  peace, 
there  was  a  verdict  aeainst  plaintiff 's  co-defendant  alone,  but  the 
justice  entered  ui>  judgment  against  plaintiff  also,  and  a  transcript 
thereof  was  filed  in  the  district  court,  and  defendant  was  about  to 
enforce  it  by  the  sale  of  plaintiff 's  land.  Held  that,  since  it  was 
wholly  without  jurisdiction,  it  was  proper  for  a  court  of  equity  to 
set  it  aside  and  to  enjoin  its  collection,  regardless  of  the  motives  of 
the  justice  in  entering  it.    Dady  v.  Proton,  528. 

4.     JuBiSDionoN.    See  Homesteads,  1 ;  Injunctions,  1 ;  Beceivers,  1. 

See  AssiONKENT,  1 ;  Chattel  MoBTaAOBS,  8,  7 ;  Deeds,  1, 2. 

ESTATES  OF  DECEDENTS. 

1.  Widow's  shabe  of  beal  estate  :  homestead  ob  distbibutivb 
SHABE :  ELBOTION  OF  HOMESTEAD  BY  oocuPANCT.  Upon  the  death 
of  the  husband,  the  wife  has  the  election  either  to  occupy  and 
eniov  the  homestead  for  life  or  to  take  a  distributive  sluure  of  one- 
thura  in  fee-simple  of  the  real  estate  of  which  the  husband  was 
seized  at  his  death.  She  cannot  take  both,  but  she  may  elect  which 
she  will  take ;  and  until  the  distributive  share  is  set  apart,  she,  by 
occupying  the  homestead,  must  be  regarded  as  havinig  ^ected  to 
take  It ;  so  that  a  mortgage  made  bv  her  while  occupying  it,  upoa 
the  undivided  one-third  of  her  husband's  real  estate,  does  not  create 
a  valid  charge  upon  the  same  as  ag&inst  the  heirs  in  an  action  for 
partition.  ( See  opinion  for  statutes  construed,  and  for  cases  dis- 
tinguished and  followed.)    McDonald  v,  McDonald^  187. 

2.  Election  of  widow  to  take  undeb  will  :  when  to  be  filed. 
A  widow's  failure  to  file  her  election  to  take  under  her  husband's 
will  does  not  affect  her  ri^ht  so  to  take  where  no  notice  has  been 
served  on  her  of  the  provisions  of  the  wilL  Section  2452  of  the 
Code  gives  her  six  months  after  the  service  of  such  notice  to  file 
her  election  ;  and  the  fact  that  she  has  knowledge  of  theprovisions 
of  the  will  makes  no  difference.    Howard  v.  Watson,  229. 
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8.  Dbvisb  to  widow  of  person altt  for  life:  her  share 
AFFBOTBD :  ELECTION  TO  TAKE.  After  making  special  bequests  of 
money  to  his  two  daughters,  the  testator  proceeded  thus: 
*'  Second,  I  give  and  bequeath  to  my  wife  *  »  *  the  remain- 
der of  my  propert}r,  both  personal  and  real  *  *  *  so  long  as 
she  may  live.  Third.  After  the  decease  of  my  wife  all  the  prop- 
erty remaining  is  to  be  divided  equally  between  my  daughters,  D. 
andB."    Held— 

(1)  That  this  was  a  bequest  to  the  wife  of  a  life  estate  in  the 
personalty,  and  that  she  could  not  take  this  life  estate  and 
also  one>third  absolutely,  allowed  her  by  law  in  the  absence 
of  a  will ; — the  reason  of  the  rule  allowing  her  to  do  so  where 
there  is  a  devise  to  her  for  life  of  real  estate  not  applying  to 
such  a  devise  of  personalty. 

(2)  That  the  wiU«  therefore,  "affected"  her  legal  share,  as  con- 
templated by  section  2452  of  the  Code,  and  that  she  could 
not  take  the  life  estate  unless  she  caused  to  be  entered  on  the 
records  of  the  proper  court  her  consent  to  do  so,  within  six 
months  after  notice  of  the  provisions  of  the  will  as  provided 
in  said  section.  ( See  case  ^  cited  in  opinion.)  In  re  Will  of 
Foster.  864. 

4.      GONYETANCB    OF    INTEREST    IN:      WHAT  INCLUDED:      OONTINOENT 

INTEREST:  MISTAKE:  EVIDENCE.  B.  Conveyed  certain  property 
to  a  trustee  for  the  use  and  benefit  of  his  wife,  with  a  provision  that 
the  trustee  should  convey  the  same,  or  any  portion  thereof,  to  such 
person  as  she  might  direct,  but  that  in  case  of  her  death  before  any 
disposition  of  the  property  he  should  convey  it  to  her  heirs.  After- 
wards B.  died,  and  while  his  widow  was  still  living,  one  of  his  sons 
conveyed  all  his  interest  in  his  father's  estate.  Held  that  the  son 
bad  no  vested  interest  in  the  propertjf^  held  in  trust  for  his  mother, 
and  that  his  contingent  interest  in  it  could  not  be  regarded  as 
included  in  the  conveyance  made  by  him  ;  nor  could  it  be  held, 
except  upon  clear  and  satisfactory  evidence  (which  was  not  produced 
in  this  case  ),  that  it  was  intended  to  be  included  in  the  conveyance, 
but  was  omitted  by  mistake.  Consequently,  the  interest  in  that 
property  which  descended  to  him  upon  the  death  of  his  mother  did 
not  inure  to  his  grantee,  but  was  subject  to  sale  on  execution 
against  him.    Ewing  v.  Bttckner,  467. 

See  Administrators,  1 ;  Executors  1 ;  Plbadino,  4. 

ESTOPPEL. 

1.   APFLIOATION  of  doctrine  to  prevent  fraud  :  HUSBAND  AND  WIFE  : 

INSANITY.  About  six  mouths  after  the  plaintiff  (husband)  was 
married  to  the  defendant,  he  wi^  induced,  in  consideration  of  the 
marital  relation,  to  convey  his  lands  to  her.    Six  months  later 

Slaantifl  was  adjudged  insane,  and  defendant  was  appointed  guar- 
ian  of  his  estate,  which  she  took  and  managed  for  a  period  of 
about  six  years.  During  this  time  defendant  procured  a  decree 
annulling  her  marriage  with  plaintiff,  on  the  ground  that  he  was 
insane  at  the  time  it  was  celebrated.  This  decree  was  procured 
upon  her  own  testimony  with  that  of  others.  In  this  action  to  set 
aside  the  deed  of  lands  made  byplcuntiff  to  defendant,  above 
referred  to,  held  that  defendant  was  estopped  from  denying  that 
plaintiff  was  insane  at  the  time  the  deed  was  made,  and  that  it  was 
properly  set  aside, — ^the  facts  being  such  that  the  parties  could,  by  a 
proper  accounting,  be  placed  in  statu  quo.  Warfield  v,  Warfleld, 
688. 

2.  Conduct  not  amounting  to.  One  who  treats  as  his  own  a  note, 
ffiven  to  him  to  hold  until  a  new  note  is  procured  and  delivered  to 
him  in  its  stead,  in  payment  for  property  sold,  as  agreed  by  the 

Surchaser  of  the  property,  is  not  thereby  estopped  from  asserting 
^at  he  did  not  take  the  note  in  absolute  payment  for  the  property. 
MeKenna  v.  Hoy,  822. 
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8.  By  Jxnxs^MENT.  One  who  has  been  made  a  party  to  a  proceeding, 
but  as  to  whom  it  has  been  dismissed  before  judgment,  is  not 
bound  by  the  judgment.    Ryan  v,  Heenan^  589. 

See  Agency,  2 ;  Dower,  2 ;  Husband  and  Wife,  2 ;  iNSUKANcns,  5 ; 
Minors,  3 ;  Mortgages,  7 ;  Practice  in  Supreme  Ck>URT,  27 ; 
Railroads,  28 ;  Tax  Sale  and  Deed,  15  ;  Vendor  and  Vendee,  1. 

EVIDENCE. 

1.  Matter  admissible  for  one  purpose  used  for  another:  res 
GESTJS.  It  was  a  material  question  whether  there  was,  or  was  not, 
a  depression  at  a  joint  of  the  rails  on  one  side  of  defendant's  rail- 
road track.  The  witnesses  for  plaintiff  testified  ix>BitiTe]y  that 
there  was  such  a  depression,  and  those  for  defendant  testified  as 
positively  that  there  was  not.  Plaintiff  was  then  permitted  to 
show  that  shortly  after  the  overturning  of  the  engine,  alleged  to 
have  been  caused  by  the  depression*  defendant's  section-men,  who 
were  at  the  time  working  a  short  distance  from  the  place,  came 
upon  the  scene,  and,  after  doing  some  work  about  the  engine,  went 
to  the  place  where  it  was  claimed  the  low  joint  was,  and  raised  it 
up  to  a  level,  and  tamped  dirt  under  the  ties.  Held  that  this  testi- 
mony was  competent  only  as  bearing  upon  the  question  whether 
there  was  in  fact  a  depression  in  the  track.  But  as  the  court  failed 
to  instruct  the  jury  to  consider  the  evidence  only  as  bearing  upon 
that  fact,  and  as  the  record  shows  that  the  purpose  of  plaintiff  was 
to  treat  the  acts  of  the  section-men  as  of  theres gestcR  (which  they 
were  not ),  and  thus  as  an  admiasion  by  defendant  that  there  was  a 
depression  in  the  track,  held  that  its  admission  was  reversible 
error.  (Ck>mpare  Verry  v.  Burlington,  C.  R.  A  M,  Ry.  Co.,  47 
Iowa,  549.)    Kuhns  v,  Wisconnn,  L  <Sb  N.  Ry.  Co.,  67. 

2.  To  SHOW  DEED  TO  BE  MORTGAGE  :  suFFidBNCY.  Where  it  issought 
by  parol  to  show  that  a  deed  absolute  on  its  face  was  designed 
simply  as  a  security,  the  evidence  must  be  clear  and  satisfactory  ; 
but  the  evidence  in  this  case  ( see  opinion )  is  held  to  be  soffioient 
for  the  purpose.     Wright  v.  Mahaffey,  90. 

8.  Of  contract  not  all  in  writing.  A  written  order  for  a  machine, 
to  be  paid  for  with  two  horses  twelve  years  old,  was  given  by 
defendant  to  plaintiffs.  As  it  is  evident  that  this  order  did  not 
represent  the  entire  agreement  of  the  parties,  in  that  it  failed  to 
designate  the  particular  span,  evidence  offered  to  show  the  horses 
selected,  and  the  representations  in  regard  to  their  age,  was  not  of 
a  nature  to  vary  or  contradict  the  order,  and  hence  was  competent. 
Jackson  v.  Mott,  263, 

4.  Errors  without  prejudice.  .  Errors  in  admitting  evidence  and 
in  giving  instructions  are  no  ground  for  reversal  where  it  is  plain 
that  the  verdict  could  not  lawfully  have  been  different  had  the 
improper  evidence  not  been  admitted  nor  the  erroneous  instruc- 
tions given.    Blair  Town  Lot  and  Land  Co.  v.  HiUis,  246. 

6.  Exclusion  :  error  without  prejudice.  The  exclusion  of  compe- 
tent evidence  is  error  without  prejudice  where  it  appears  that  the 
result  could  not  lawfully  have  been  different  had  the  evidence  been 
admitted.    Chandler  v.  Chandler,  574. 

6.  Cross-examination.  The  defendant  cannot  establish  his  defense 
by  the  cross-examination  of  plaintiff 's  witnesses  as  to  matters  not 
raised  by  their  examination  in  chief.  ( See  opinion  for  iUustra- 
tion.)    6iUlis8V.  Chicago,  M.  A  St.  P.  Ry.  Co.,  680. 

7.  Cross-examination  :  point  before  stated.  Where  a  matter  has 
«been  directly  and  positively  stated  in  the  examination  in  chief,  it 

is  not  error  to  rule  out  questions  on  cross-examination  calling  only 
for  a  re-statement  of  the  same  matter.  Worden  v.  Humeston  db  S* 
Ry.  Co.,  810. 
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8.  Cart.thTjK  lute-tables  :  encyclopedia  BBiTANincA.  In  estimating 
the  measure  of  damages  for  the  death  of  a  person,  the  Carlisle  lif e- 
tables,|8howing  the  expectancy  of  the  decedent's  life,  are  competent, 
evidence,  and  the  Encyclopedia  Britannica,  being  a  familiar  work 
of  science  of  unquestioned  authority,  may  be  introduced  to  show 
such  tables.    Id, 

9.  Weight  of  :  question  fob  jury.  In  an  action  by  plaintiif  for  the 
destruction  of  her  hay,  her  husband  testified  that  ne  put  up  the 
hay,  and  one  stack  of  it  for  "  himself  individually."  Held  that  a 
finding  of  the  jury  that  all  the  hav  belonged  to  j^laintiff  was  not 
necessarily  against  the  weight  of  the  evidence,  as  it  was  their  duty 
to  consider  the  whole  of  the  evidence,  and  not  that  of  the  husband 
alone.    BvJliss  v.  Chicago,  M.  A  St,  P.  Ry.  Co,,  680. 

10.  Title  to  hay  cut  on  another  's  land  :  agency.  In  an  action  for 
destroying  hay  cut  on  another's  land,  it  was  j^roper  to  allow  plain- 
tiffs to  show  that  the  hay  was  cut  on  land  which  they  leased  of  £., 
and  to  show  by  £.*s  own  testimony  that  he  had  controlled  and  had 
paid  taxes  on  the  land,  as  agent  of  the  owner,  for  about  fifteen 
vears ;  that  he  had  leased  it  for  the  owner,  and  that  he  had  sold 
hay  on  it  to  one  of  the  plaintiffs.  This  was  relevant  and  compe- 
tent to  show  their  title  to  the  hay.  Metegar  v,  Chicago,  M,  A  St,  P. 
jRy.  Co.,  887. 

11.  Assault  with  intent  to  rape  :  corroboration.  See  Assault  and 
Battery,  1. 

12.  Evidence  under  general  denial.    See  Cities  and  Towns,  10, 

13.  Order  of  introduchon.    See  Cities  and  Towns,  11. 

14.  Parol  Td- VARY  writing.    See  Contracts,  8,  6,  6. 

15.  To  reform  contract.    See  Contracts.  6. 

16.  Production  of  books  and  papers.  See  Practice  and  Proced- 
ure, 2. 

17.  Admission  of,  subject  to  objection.  See  Practice  in,  Supreme 
Court,  43. 

18.  Kecitals  in  deed.    See  Swamp  Lands,  5. 

19.  Parol  to  establish  trust.    See  Trusts,  1-4. 

20.  Transaction  with  persons  deceased.    See  Witnesses,  1,  2. 

21.  Self-criminating  and  disgracing  testimony.  See  Witnesses, 
8,4. 

For  evidence  on  particular  subjects,  see  appropriate  titles. 

EXECUTIONS. 

1.  To  other  county:  payment  to  clerk:  return  of  sheriff. 
Upon  a  judgment  rendered  in  Polk  county  an  execution  was  issued 
to  Sac  coun^-y  and  a  certified  transcript  of  the  judipnent  was  filed 
in  Sac  coon^.  The  debtor  paid  the  amount  of  the  judgment  to 
the  clerk  of  Sac  county,  and  the  sheriff  of  Sac  county,  informed  of 
such  payment,  returned  the  execution  thus :  "  The  within  execu- 
tion satisfied  in  full.  Paid  to  the  derk  of  the  courts  of  Sac  county, 
Iowa,  b^  said  defendant.'*  Held  that  this  constituted  no  payment 
and  satisfaction  of  the  judgment,  because  the  clerk  of  Sac  county 
'  was  not  authorized  to  receive  payment  of  the  judgment.  (See 
Code,  sec.  8031. )    Hawkeye  Ins,  Co,  v,  Luckow,  21. 
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2.    Lett  on  stock  of  goods:  ownbbship.    Defendant  as 

levied  on  a  stock  of  goods  as  the  property  of  F.  and  F.  &  M. 
Plaintiff  at  one  time  owned  a  part  or  another  stock  of  goods,  and 
F.  owned  the  residue  thereof.  F.  and  M.  (plaintiff 's  brother) 
placed  the  stock  in  a  building  owned  by  plaintiff,  and  proceeded  to 
sell  the  same  at  retail,  adding  to  the  stock  from  time  to  time  in 
their  own  name  and  on  their  own  credit.  Afterwards  they 
ezchai^ed  the  stock  for  a  tract  of  land,  which  was  conveyed  to 
plaintiff.  F.  occupied  the  land  for  a  time,  and  made  some  improve- 
ments thereon  ;  but  the  land  was  subsequently  exchanged  for  the 
stock  of  goods  in  question,  plaintiff 's  brother  acting  for  him  in  the 
transaction.  F.  took  possession  of  the  stock,  and  engaged  in  sell- 
ing the  goods,  and  was  in  posession  when  defendant  made  the 
levy.  Plaintiff  sued  for  and  recovered  the  value  of  the  whole 
property.  Held  that  the  facts  did  not  warrant  such  judgment, 
because  they  showed  that  he  owned  but  an  undivided  interest  in 
the  goods.    MaxweU  v.  WHaon,  81. 

8.  Sale  of  land  in  lump  :  whbn  valid.  A  sale  upon  execution  of 
several  parcels  of  land  together  is  valid,  where  each  parcel  has 
first  been  offered  separately  and  no  bid  received  therefor.  Lamb 
V.  McCorikey,  47. 

• 
4.     Sale  of  homestead  :  prior  debt.    A  homestead  is  properly  sold 
on  execution  upon  a  judgment  rendered  upon  a  debt  contracted 
before  the  purchase  of  the  nomestead,  unless  the  purchase  was  made 
with  the  proceeds  of  a  prior  homest^ul.    Id, 

6.  Levy  on  mortgaged  chattels  :  notice  of  claim  by  mortgagee. 
Chapter  117,  Laws  of  1886,  giving  to  junior  creditors  the  right  to 
levy  on  mortgaged  chattels,  upon  tender  or  payment  of  the  mort- 

?;age  debt,  does  not  i)ermit  the  mortgagee  to  replevy  the  chattels 
rom  the  officer  making  the  levy,  without  giving  the  notice  of  his 
claim  required  by  section  8055  of  the  Code,  even  though  the  exe- 
cution creditor  has  not  offered  to  pay  the  mortgage  debt.  (See 
Hibbard  v,  Zenor,  75  Iowa,  471.)    Danforth  v,  Harlow,  286. 

6.  Claims  of  third  persons:  notice:  indemnifying  bond:  appli- 
cation of  statute.  The  statute  ( Code,  sees.  3055,  8057 )  provid- 
ing that  when  execution  is  levied  upon  personal  property,  a  third 
person  claiming  to  own  the  property  may  ^ve  notice  in  writing  to 
the  officer,  whereupon  he  may  demand  an  mdemnif  yin^  bond,  etc., 
applies  to  special  as  well  as  general  executions.  And  m  this  case, 
where  defendant,  upon  special  execution  in  an  attachment  case, 
had  levied  upon  the  property  in  question,  and  plaintiff  duly  served 
him  with  notice  of  its  ownership, — it  not  being  a  party  to  the 
attachment  suit, — and  defendant  demanded  and  procured  an 
indemnifying  bond,  and  proceeded  to  sell  the  property,  and 
returned  the  proceeds  to  the  court  issuing  the  execution,  held  that 
plaintiff  could  maintain  an  action  agamst  him,  the  same  as  if 
the  execution  had  been  a  general  one.  Bank  of  Beihbeck  v. 
Brovm,  696. 

7.  Levy  on  mortgaged  goods.    See  Chattel  Mortgi^;es,  1,  2,  3. 

8.  Exemptions.    See  Pensions,  1. 

See  Redemption,  1. 
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EXECUTORS. 

AOnON     TO    COMPEL    TO  QUALIFY  OB   fiBNOUNCB:     AOCOtJKTINa     FOB 

FBOFBBTT.  One  daiming  to  be  an  heir  of  the  testator  sought  in 
this  action  an  order  summoning  a  person  named  in  the  will  as 
executrix  to  appear  and  qualify  within  a  prescribed  time,  or  that 
she  be  deemed  to  have  surrenaered  the  appointment,  and  that  she 
be  required  to  file  an  inventoiry*  jETeJd  that  the  order  was  properly 
denied,  because  if,  as  the  petition  alleges,  she  failed  to  qualify  as 
provided  by  law,  there  was  a  vacancv  which  the  court  would  fill 
upon  proper  application ;  and  if  she  had  any  of  the  property  of  the 
estate  without  having  qualified  as  executrix,  she  should  account 
for  it  to  the  personal  representative,  and  not  to  the  court.  Cable 
V.  Cable,  168. 

EXEMPTIONS. 

See  Pensions,  1. 

EXTORTION. 

See  Criminal  Law,  17. 

FAME  REPRESENTATIONS. 

1.      As  TO  AMOUNT  PAID  FOB  PROPEBTT  PUT  IN  GOBPORATION :  WHEN 

AcnoNABLB  :  WHO  MAT  SUB  FOR.  Plaintift  was  engaged  in  the  ice 
business,  of  which  business  defendant  was  ignorant.  Plaintiff 
and  B.  had  purchased,  for  $14,000,  property  used  in  conducting 
such  business.  Plaintiff  proposed  to  defendant,  who  was  accus- 
tomed to  consult  him  about  business  matters,  that  they  and  B. 
should  organize  a  corporation  for  carrying  on  the  ice  business, 
'  representing  that  the  property  which  he  and  B.  had  purchased  for 
$14,000  had  cost  them  $20,000,  and  proposing  to  turn  it  into  the 
corporation  at  that  price.  The  corporation  was  organized  with  a 
stock  of  $80,000,  of  which  {plaintiff  and  B.  each  took  $10,000, 
paying  for  it  with  the  aforesaid  property,  and  defendant  took'  the 
other  $10,000,  paying  for  it  in  money.  The  corporation  was  pros- 
perous, and  deiendant  afterwards  sold  his  stock ;  but  b^  way  of 
counter-claim  in  this  action  he  seeks  to  recover  of  plamtiff  the 
damages  he  sustained  by  reason  of  plaintiff's  said  false  representa- 
tions.   Held, — 

(1)  That  the  representations  were  not  those  of  a  mere  vendor  as 
to  the  value  of  his  property,  supported  by  a  false  statement 
as  to  what  he  paid  for  it,  but  were  made  between  persons 
jointly  entering  into  a  business  enterprise,  trusting  in  the 
honesty  of  each  other,  and  were  actionable  as  the  false  repre- 
sentation of  a  fact,  as  distinguished  from  a  mere  expression 
of  opinion  as  to  the  value  of  the  property. 

(2)  That  the  defendant,  who  was  the  party  injured  by  the  false 
representations,  and  not  the  corporation  to  which  the  prop- 
erty was  conveyed,  was  the  proper  party  to  maintam  an 
action  based  on  the  false  representations. 

(8)  That  the  fact  that  defendant  had  sold  his  stock  did  not  bar 
his  right  to  maintain  the  action,  since  such  sale  was  not  an 
assignment  of  his  right  of  action.  (See  opinion  for  authori- 
ties cited.)    Teaehout  v.  Van  Hoesen,  118. 

d.  Civil  AcnoN:  statement  vhthout  knowledge:  iNSTRuonoN. 
In  an  action  for  damages  by  false  representations,  to  instruct  that 
if  a  person  states  that  he  knows  a  matter  to  be  true  concerning 
which  he  has  no  knowledge,  he  is  ^ilty  of  fraudulent  representa- 
tions, was  error,  because  not  requiring  the  jury  to  find  thi^  the 
matter  was  in  fact  false ;  and  the  error  was  not  cured  bv  another 
ins^ction  which  directed  that  recovery  could  be  had  only  in  case 
the  representations  were  found  to  be  false.    Allison  v.  Jack,  205. 
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8.     :  WHAT  MUST  BB  PfiOVED.    In  such  case  fhere  can  be  no 

recoyerr  without  establishing  by  the  preponderance  of  the  evi- 
dence the  falsity  of  the  representations  ana  defendant's  knowledge 
thereof.  It  is  not  sufficient  to  show  that  defendant  had  reason- 
able cause  to  believe  that  they  were  untrue.  (  See  cases  cited  in 
opinion.)     Id, 

4.  Tradb  of  beal  estate  :  rescission.  False  rfepresentationB  as  to 
the  value  of  real  estate  taken  in  trade  for  other  property  are  no 
ground  for  a  rescission  of  the  contract,  or  for  damages,  wnere  the 
complaining  party  did  not  rely  upon  them,  and  was  not  by  them 
induced  to  make  the  trade.  In  tnis  case  it  appears  that  plaintiff 
did  not  rely  upon  the  alleged  false  representations,  but  upon  the 
examination  and  report  of  his  own  agent.    Lucca  v.  Crippen,  507. 

6.     :  OPINION  AS  TO  VALUE.    A  charge  of  fraud  can  seldom  be 

predicated  on  the  mere  expression  of  an  opinion  ;  and  in  this  case, 
where  the  parties  traded  real  estate,  and  a  large  portion  of  that 
taken  b^  defendant  had  never  been  seen  by  either,  and  was  of  an 
udcertam  value,  the  fact  that  defendant  estimated  the  value  of  his 
property  at  more  than  it  would  bring  in  cash  at  the  time,  but  not 
at  more  than  he  might  reasonably  suppose  it  would  bring  in  the 
near  future,  held  no  ground  for  a  rescission  or  for  damages.    Id. 

See  Fraud,  1. 

FIRE  INSURANCE. 

See  Insttrance,  IS. 

FORECLOSURE. 

Strict  foreclosure.    See  Payments,  1. 

FORMER  ADJUDICATION. 

1.  Judgment  on  deiiurrer:  matters  which  should  hatb  been 
PLEADED.    When  a  demurrer  is  sustained  to  a  petition  on  the 

Sound  that  under  the  facts  stated  the  plaintiff  is  not  entitled  to 
e  relief  demanded,  and  the  plaintiff  refuses  to  amend,  and  judg- 
ment is  rendered  on  the  demurrer,  such  judgment  is  a  final 
adjudication  against  the  plaintiff  of  all  matters  actually  in  issue  in 
that  action,  and  of  all  other  matters  which  might  or  should  have 
been  pleaded  as  entitling  him  to  the  relief  demanded  in  that  action ; 
and  a  subsequent  action  cannot  be  maintained  on  such  other 
matters  unless  it  is  averred  that  they  arose  since  the  prior  action 
was  determined.  (See  opinion  for  cases  cited.)  Lamb  v.  Jfo- 
Ccnkeyt  47.- 

2.      RECOYBRY  of  money  from  attorneys:    summary   FROOBBDINaB. 

E.  and  R.  had  been  partners  as  attorneys  at  law,  and  had  received 
of  plaintiffs  a  claim  for  collection.  Before  it  was  collected  the 
partnership  was  dissolved,  and  the  claim  passed  into  E.'8  hands, 
who  afterwards  made  the  collection,  *  but  failed  to  account  to 
plaintiffs.  Plaintiffs  afterwards  proceeded  summarily  against  E. 
and  R.  by  motion,  under  section  £M)6  of  the  Code,  for  a  final  order 
on  E.  and  R.  for  the  payment  of  the  money.  A  trial  was  had 
thereon,  and  the  judgment  dismissing  the  special  proceeding 
recited  that  the  court  *'  heard  the  testimony  adduced  im  support  ca 
the  motion  "  and  denied  the  motion  as  to  R.  Held  that  thiii  was  a 
oomj^ete  adjudication  that  R.  was  not  liable,  and  was  a  bar  to  a 
subsequent  action  against  R.  to  recover  the  monej  coOeoted. 
[Bbbd,  G.  J.,  di$9enHng,]    Hawk  v.  Evans,  6U3. 
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8.      ITBMB   DT7S  BUT  NOT  INCLUDED  IN  FORMER  ACTION  :  TRUSTEE  AND 

BENEFICIARY.  An  action  for  rents  or  royalties  of  coal  lands,  accru- 
ing in  1884,  is  a  bar  to  a  subsequent  action  between  the  same 
pi^es  and  privies  for  rents  and  royalties  accruing  in  the  jrear 
1888,  and  which  might  have  been  included  in  the  first  action. 
And  even  if  the  plaintiffs  in  the  second  action  did  not  personally 
appear  as  such  in  the  first  action,  but  it  was  rightfulljr  brought  by 
another  for  her  own  benefit  and  that  of  the  plaintiffs  in  the  second 
action,  such  plaintiffs  are  bound  thereby  the  same  as  if  they  had 
personaUy  been  parties  to  the  first  action.  [Reed,  G.  J.,  dis- 
senting.]   Perry  v.  Mills,  623. 

4.  Report  of  guardian  of  insane  person.  Where  the  wife  of  an 
insane  person,  prior  to  the  adjudication  of  his  insanity,  but  while 
he  was  m  fact  msane,  procured  a  deed  to  his  lands,  and  afterwards 
was  appointed  guardian  of  his  estate,  the  approval  by  the  probate 
court  of  her  final  report  as  ^^uardian  was  not  such  an  adjudication 
as  precluded  him,  in  an  action  to  set  aside  the  conveyance,  from 
demanding  an  accounting  of  the  rents  and  profits  of  the  land. 
These  were  not  involved  in  the  guardianship,  because  the  guardian 
then  had  the  title  to  the  land.     Warfield  v.  Warfidd,  688. 

6.  Title  to  real  estate.  In  an  action  to  recover  for  rent  and  for 
the  wrongful  occupation  of  real  estate,  defendants  could  not  ques- 
tion plaintiffs*  title,  because,  in  former  actions,  defendants  assailed 
the  same  title  and  were  defeated,  and  as  to  them  that  matter  was 
adjudicated,    (See  cases  cited  in  opinion.)    Foster  v,  Hinson,  714 

6.  Quietino  tax  title  :  discrepancy  in  naiibs  :  same  sound.  Plain- 
tiffs claim  the  land  in  question  under  the  patent  title  through  one 
John  Van  Nortwickyand  defendant  claims  under  a  tax  title  through 
one  Johnson.  When  Van  Nortwick  held  the  patent  title,  Johnson 
brought  an  action  against  John  Van  Nortrick  to  quiet  his  tax  title. 
The  notice  was  by  publication,  and  there  was  an  appearance  and  a 
defense,  but  the  title  was  quieted  in  Johnson.  Held  that  the 
difference  between  Van  Nortwick  and  Van.  Nortrick  is  in  spelling 
only,  and  not  in  sound,  and  that,  as  Van  Nortwick  was  the  person 
adversely  interested,  it  must  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  he  was  the  x>er8on  who  appeared  and  defended. 
Ck>nsequently  the  adjudication  in  that  caseis  omding  on  the  parties 
to  thJSy  and  bars  this  action  to  quiet  title  to  the  same  land  in 
plaintiff.    MaUory  v.  Riggs,  748. 

See  Fraudulent  Conveyance,  6 ;  Garnishment,  1 ;  Guardian,  1 ; 
OocuPYiNa  Claimants,  8 ;  Pu&ADiNa,  6 ;  Railroads,  1 ;  Sureties,  1. 


FORMER  ACQUITTAL. 
See  iNTOziCATiNa  Liquors,  10. 
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FRAUD. 

U      In  NBOOTIATINa  MOBTOAGB  :  FALSE  BEPBBSENTATI0N8  AS  TO  TALUS 

OF  LAND.  The  defendant  company  was  engaged  in  the  business  of 
taJsiing  real-estate  mortgages  and  negotiating  them  to  such  persons 
as  baa  money  to  loan.  W.  made  an  application  to  defendant  for  a 
loan,  in  which  it  was  recited  that  defendant  was  acting  as  plaintiff  *s 
agent.  The  loan  was  made, — ^the  notes  and  mortgages  running  to 
the  defendant,  which  assigned  them  without  recourse  to  the  plain- 
tiff. In  the  application,  which  was  sworn  to  by  W.,  the  lana  was 
represented  to  oe  worth  thirty  dollars  per  acre,  whereas  it  was 
worth  not  to  exceed  five  dollars.  W.  and  defendant's  secretary, 
who  did  the  business,  khew  that  the  land  was  not  worth  thir^ 
dollars  per  acre,  but  agreed  that  it  should  be  so  stated  in  the  appb- 
cation  on  the  ground  that  it  would  be  worth  that  amount  when  the 
loan  matured.  It  was  in  reliance  upon  this  application  that  plaintiff 
accepted  the  securities  and  paid  his  money  for  them.  In  this  action, 
he  tenders  back  the  securities  and  demands  judgment  for  the 
money.  Held  that,  upon  proof  of  the  facts  stated,  it  was  error  for 
the  court  to  direct  a  verdict  for  defendant ;  but  that  the  defendant 
should  have  been  required  to  introduce  its  evidence,  and  the  ques- 
tion of  fraud  should  have  been  submitted  to  the  jury.  King  v. 
Sioux  City  Loan  <fc  Inv.  Co,,  11. 

2      COVEBTNa  PBOPEBTT  :  TITLE  AS  BETWEEN  PABENTS  AND  CHILDBEN  : 

EVIDENCE.  Land  was  conveyed  to  a  mother  in  trust  for  her  child- 
ren. The  father,  mother  and  children  all  lived  as  a  family  on  the 
land,  and  they  had  among  them  certain  live  stock  and  crops  raised 
on  the  land,  and  certain  other  property  which  was  realizisd  from 
the  industry  of  the  different  members  of  the  family.  This  property 
was  levied  upon  to  satisfy  a  judgment  against  the  father  ana  the 
mother,  but  tne  children  sought  to  replevy  it  as  belonging  to  them, 
and  the  issue  joined  involved  the  good  faith  of  the  parties  toward 
the  creditors  of  the  parents.  Hela  that  th  e  purpose  for  which  the 
land  was  conveyed  to  the  mother ;  whether  its  occupancy  by  the 
famUy  was  contemplated  by  such  purpose ;  the  family  relation  of 
the  children — ^whether  they  were  all  members  of  the  familv  with 
the  father  and  mother  as  the  head  thereof ;  the  amount  of  labor 
contributed  by  the  parents  and  children  to  the  production  of  the 

Sroperly,  and  other  such  matters,  were  proper  to  be  considered  in 
etermming  who  were  the  real  owners  oc  the  property ;  and  that 
these  matters  could  be  shown  by  the  acts  and  declarations  of  the 
jMoties  interested.    Bener  v.  Edgington,  105. 

8.      : :  ADMISSIONS  OF  JUDGMENT  DEBTOB.     In  SUCh  Case 

the  declaration  of  the  mother  that  she  intended  to  protect  her 
property  from  the  creditors  by  claiming  that  it  belonged  to  her 
oldest  son,  when  not  made  in  the  presence  of  the  plaintiffs  nor 
assented  to  by  them,  was  not  admissible  as  against  them.    Id. 

4.  EviDENCB  OF:  WHAT  SUFFICIENT.  Fraud  is  established  by  the 
proof  of  circumstances  which  lead  naturally  and  fairly,  though  not 
irresistibly,  to  the  conclusion  of  fraud,  and  which  are  inconsiBtent 
with  any  other  reasonable  or  probable  theory  ;  and  the  instruction 
in  this  case  (see  opinion )  is  erroneous  in  requiring  that  the  circum- 
stances be  such  as  to  prove  fraud  to  a  morsd  certainty.  Turner  v. 
Younker,  258. 

See  Equity,  1 ;  Estoppel,  1 ;  False  Rbfbesentations  ;  Fraudulent 

CONVETANCE,  YENDOB  AND  VSNDEE,  1. 
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FRAUDULENT  CONVEYANCE, 

1. '  Valid  bxoxpt  as  to  cbbditobs.  A  fraudulent  convejance  of  real 
estate,  as  between  the  parties  and  all  the  wcnrld  except  creditors,  is 
Talid,  and  vests  the  title  in  the  grantee.  (See  cases  cited  in  o^nn- 
ion.)    Fordyce  v.  Hicks,  41. 

2,  AcnoN  TO  8RT  ASIDE :  FBiOBiTY  OF  RIOHT.  The  Creditor  who  first 
begins  an  action  to  set  aside  a  fraudulent  conTevanoe  of  land  by 
his  debtor  obtains  the  first  lien,  even  though  another  creditor,  who 
begins  his  action  later,  obtains  the  first  judgment  to  set  aside  the 
conveyance.    Id. 

8.   : :  PURCHASE  PP  JUDGMENTS  BY  FRAUDULENT  GRANTEE  : 

MERGER.  After  a  fraudulent  conveyance  of  land,  certain  actions 
were  brought  to  subject  the  land  to  the  payment  of  certain  judg- 
ments agamst  the  grantor,  and  these  judgments  were  afterwards 
assigned  to  the  grantee,  but  the  actions  were  never  prosecuted  to  a 
termination.  Afterwards  this  action  was  begun  by  another  judg- 
ment creditor  of  the  grantor  for  the  same  purpose.  Held  that  the 
judgments  purchasea  by  the  fraudulent  grantee  did  not  merge  in 
the  legal  title  simply  because  he  could  not  prosecute  to  judgment, 
against  himself,  the  action  to  subject  the  land  to  their  payment, 
and  that  a  decree  subjecting  the  land  to  the  payment  of  the  judg- 
ment sued  on  in  this  case  was  erroneous  in  not  providing  for  the 
payment,  first,  of  the  judgments  purchased  by  the  grantee,  which 
were  prior  liens  on  the  land,  and  m  no  way  tamted  with  the  fraud 
in  the  conveyance.  (  See  opinions  for  cases  followed.)  [  Reed,  J., 
dissenting,]    Id, 

4.  Action  assailing  :  right  of  grantee  to  assail  judgment  against 
GRANTOR.  In  an  action  to  subject  fraudulently  conveyed  property 
to  the  payment  of  a  judgment  sgainst  the  grantor,  where  the 
grantor  makes  default,  the  cprantee  is  not  allowed  to  assail  the 
validity  of  the  judgment  sought  to  be  satisfied  out  of  the  property, 
by  showing  that  the  court  had  no  jurisdiction  of  the  person  of  the 
judgment  defendant,  where  the  record  shows  no  such  defect  of 
jurisdiction.  (See  Semple  v.  Lee,  18  Iowa,  804.)  Wright  v, 
Mahaffey,  96. 

5.  ACTION  assailing  :  FORMER  DISCHARGE  OF  GRANTEE  ON  GARNISH- 
MENT :  RES  ADJUDICATA.  A  former  discharge  of  a  fraudulent 
grantee,  when  garnished  upon  execution  against  his  grantor,  can- 
not be  urged  as  a  former  adjudication  in  his  favor  in  a  subsequent 
action  against  him  to  subject  the  fraudulently  conveyed  real  estate 
to  the  payment  of  the  judgment  against  his  grantor  ;  for  questions 
of  title  to  real  estate  cannot  be  determined  in  garnishment  proceed- 
ings.    (See  Boyle  v,  Maroney,  78  Iowa,  70.)    Id, 

6.  To  DEFEAT  ALIMONY  :  EVIDENCE.  For  the  purpose  of  avoiding  a 
conveyance  to  plaintiff  of  certain  property,  on  the  ground  that  it 
was  made  with  the  fraudulent  int^t  on  the  part  of  the  grantor  to 
defeat  a  claim  about  to  be  made  by  his  wife  lor  alimony,  evidence 
was  admitted  that  on  the  day  before  the  conveyance  was  made  he 
consulted  an  attorney  about  it.  This  was  before  the  action  for 
divorce  had  been  begun,  and  plaintiff  was  not  present  at  the  con- 
ference with  the  attorney.  Held  that  the  evidence  was,  neverthe- 
less, properlv  admitted,  in  connection  with  other  matters,  for  the 
purpose  of  snowing  the  grantor 's  motive  in  the  whole  proceeding. 
IPiekett  v.  Garrison^  847. 

7.  :  EVIDENCE  TO  PROVE.  The  evidence  in  this  case  (see  opin- 
ion )  held  sufficient  to  sustain  a  verdict  to  the  effect  that  a  convey- 
ance made  by  a  husband  of  all  his  property  was  designed  to  defeat 
an  anticipated  demand  u^jon  him  for  alimony,  growing  out  of  a 
threatened  action  by  his  wife  for  a  divorce.    Id, 
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8.     :  GRANTEE  *s  QOOD  FAITH.    In  an  action  to  recover  from  a 

sheriff  property  which  had  been  convened  to  plaintiff  by  a  husband 
for  the  purpose  of  defeating  his  wife's  threatened  demand  for 
alimony,  and  which  the  shenif  afterwards  seized  upon  an  attach- 
ment issued  in  a  divorce  suit  against  the  husband,  the  fact  that 
plaintiff  had  paid  a  nominal  sum  on  the  property  before  he  had 
any  reason  to  anticipate  any  divorce  proceedmgs,  did  not  justify 
him  in  consummatinfi:  the  purchase  in  fraud  of  the  wife^s  demand. 
Id. 

9.  Mother  to  son:  evidence.  A  mother  who  was  indebted  to 
plaintiffs,  and  who  was  being  pressed  for  payment,  conveyed  her 
real  estate  to  her  son,  who  was  a  young  man  making  his  home 
with  her,  and  who  knew  of  her  circumstances,  and  that,  after  the 
conveyance,  she  had  no  property  left  out  of  which  plaintiffs  could 
realize  their  claim,  Hela  that  a  presumption  of  fraud  arose  which 
he  was  bound  to  overcome  (^Elioell  v.  Walker,  52  Iowa,  256)  ;  and 
that  his  own  evidence,  in  which  he  was  unable  to  tell  with  any 
certainty  where  he  got  the  money  to  pay  for  the  land,  or  when  the 
several  payments  were  milde,  and  how  much  they  were,  was 
insufficient  to  overcome  the  presumption.     Peteraon  v.  Rone,  447. 

10.  What  is  not  :  preferring  creditors.  A  conveyance  to  the 
defendant  of  a  stock  of  goods  and  other  personal  property  was 
made  by  a  debtor  in  payment  of  his  debt  and  for  an  additional 
sum  paid  him  by  defendant.  The  conveyance  was  made  and 
recorded  hastily  in  the  night,  under  the  apprehension  that 
other  creditors  might  levy  on  the  property,  but  there  was  no  evi- 
dence of  any  intent  on  defendant's  part  to  delay  or  defraud  other 
creditors,  but  only  to  secure  its  own  debt.  Held  that  the  transac- 
tion was  a  valid  one,  and  that  the  property  in  defendant's  hands 
could  not  be  subjected  by  garnishment  to  the  payment  of  the 
claims  of  less  diligent  creditors.  (jCadwelVe  Bank  v,  Crittenden,  66 
Iowa,  288,  distinguished.)  Stewart  v.  Mills  County  Nat.  Bank,  571. 

See  Divorce,  1 ;  Husband  and  Wife,  8,  4 ;  Judgment,  4. 

GARNISHMENT. 

1.  Misnomer  of  debtor  in  notice  :  discharge  of  oabnisheb  :  res 
ADJUDiCATA.  Defendant  was  garnished  on  execution  against  N.  Y., 
but  in  the  notice  of  garnishment  the  execution  debtor  was  desig- 
nated as  *'  N.  Y.  or  N.  S.  Y."  Defendant  answered  that  it  was 
indebteded  to  N.  S.  Y.,  but  not  to  N.  Y.,  and  on  motion  it  was 
discharged  as  to  N.  S.  Y.,  because  he  did  not  appear  from  the 
record  to  be  the  execution  debtor.  Held  that  this  was  not  an 
adjudication  that  he  was  not  in  fact  the  execution  debtor,  when 
tiiat  issue  was  raised  by  further  pleadings  in  the  case.  Allison  v, 
Chicago,  B.  dt  Q.  By.  Co.,  209. 

2.  Confusion  in  names:  execution  debtor  not  shown  to  bb 
GARNISHEE'S  CREDITOR.  N.  Y.  and  N.  S.  Y.,  brothers,  were  both 
concerned  in  carrying  on  a  work  in  which  an  indebtedness  was 
incurred  upon  which  plaintiff  obtained  a  judgment  against  N.  Y. 
alone,  upon  a  due-bill  signed  by  N.  Y.  Upon  execution  issued  on 
this  iudgment  defendant  was  garnished,  and  answered  that  it  was 
indebted  to  N.  S.  Y.,  bnt  not  to  N.  Y.  Held  that  in  order  to  render 
judgment  against  the  garnishee  on  this  answer,  it  was  neoeasary 
for  the  plaintiff  to  show,  not  only  that  N.  S.  Y.  was  liable  for  the 
indebtedness  on  which  the  judgment  was  rendered,  but  also  that 
he  was  a  party  to  the  suit ;  m  other  words,  that  he  was  the  person 
on  whom  the  original  notice  was  in  fact  served,  and  of  whom  the 
court  acquired  jurisdiction.    Id. 
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8.  Of  hortoageb  of  chattels:  intbbest  fbndino  litigation: 
attorney's  fees.  Where  a  roorteagee  of  chattels  had  sold  the 
property  and  had  the  proceeds  in  nis  poeeession,  and  he  was  gar- 
nished by  other  creditors,  and  he  chose  to  resist  the  garnishment, 
and  upon  the  trial  of  the  case  it  was  found  that  a  part  of  the  mortga^ 
debt  was  ft^udulent,  and  that  he  had,  at  the  beginning  of  the  suit, 
enough  of  money  in  his  hands  to  satisfy  that  portion  of  his 
demand  which  was  valid,  and  also  to  pay  the  whole  of  the  demand 
of  the  garnishing  creditors,  held  that,  in  the  final  disposition  of 
the  funds,  he  was  not  entitled  to  interest  on  the  valid  portion  of 
his  claim  peudinf;  the  litigation,  nor  to  attorney's  fees  in  defending 
the  validity  of  his  mortgages.  Southern  Whtte-Lead  Co,  v,  Haas, 
482. 

See  Contracts,  18 ;  Fraudulent  Conveyance,  5, 10. 

GIFTS. 

Consideration  :  undue  influence.  Defendant  and  her  husband, 
by  industry  and  economy,  had  acquired  certain  land.  The  hus- 
band died  without  issue,  and  the  land  descended  in  equal  shares  to 
plaintiff,  who  was  his  mother,  and  the  defendant.  Plaintiff  was 
advised  and  urged  by  a  daughter  to  convey  her  share  to  defendant, 
on  the  ground  that  she  ought  to  enjoy  the  whole  of  the  property 
left  by  her  husband.  Plaintiff  did  convey  her  share  to  defendant. 
Held  that  the  relations  of  the  parties  constituted  a  good  considera- 
tion for  a  eif t  of  this  kind,  and  that  it  could  not  be  set  aside  on 
the  ground  of  undue  influence, — there  being  no  evidence  of  any 
deception  or  coercion  practiced  upon  her.    Seith  v.  Beith,  801. 

See  Husband  and  Wife,  5 ;  Judgments,  6. 

GRAND  JURY. 

See  CRiMiNAii  Law,  1-4. 

GUARDIAN. 

1.  Void  mortgage  made  by  :  cure  by  foreclosxtrb.  A  mortgage 
made  by  a  guardian  as  such  is  void  as  against  the  ward,  if  not 
approved  by  the  court.  (^Code,  sec.  2268.)  But  after  such  a  mort- 
gage has  been  foreclosed  m  an  action  to  which  the  ward  has  been 
mwle  a  party  by  due  and  legal  service  of  notice,  he  cannot  question 
its  validity  in  an  action  to  invalidate  it  and  set  aside  the  title  of 
the  purchaser  at  the  foreclosure  sale.  (  See  cased  cited  in  opinion.) 
Dohma  v,  Mann,  728. 

2.  Purchase  of  ward's  land  for  taxes.  See  Tax  Sale  and 
Deed,  10. 

HIGHWAYS. 

1.  Interference  with  ingress  to  adjoining  property  :  construc- 
tion of  statute  :  vested  rights.  Section  989,  of  the  Code,  as 
8S  amended  by  chapter  87,  Lows  of  1886,  providing  that  it  shall 
not  be  lawful  for  the  road  supervisor  '*  to  destroy  or  injure  the 
ingress  or  egress  to  any  property,"  was  not  intended  to  prevent 
necessary  improvements  in  the  highways,  where  they  can  be  made 
without  material  injury  to  adjacent  property,  even  though  some 
inconvenience  might  result  to  the^owners  of  such  property.  And  in 
this  case,  where  plaintiff,  a  practicing  physician,  had  graded  the 
street  in  front  of  his  dwelling  and  office  to  suit  his  convenience, 
making  a  smooth  driveway  to  his  premises,  and  had  so  maintained 
it  for  many  years,  hdd  that  he  thereby  accjuired  no  vested  ri^ht 
as  against  the  road  supervisor,  and  that  an  m junction,  restraining 
the  supervisor  from  so  grading  the  streets  as  to  leave  a  ditch  or 
gutter  six  inches  deep  in  frcmt  of  his  premises,  was  properly  denied, 
— there  being  no  reason  to  presume  that  the  supervisor  would  not 
use  due  care  in  providing  a  proper  crossing.  Randall  v.  ChriS' 
iiamen,  169.  « 
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2.      SUPERVISOBS   OF:   BAULNOBS    DUB    ON    SSTTLBKBIIT !    HOW    PAID. 

Where,  upon  final  settlement  with  the  road  sapervisors  of  a  town- 
ship, the  township  olerk  issues  orders  for  balcuioes  due  them  for 
work  upon  the  roads,  as  'provided  hj  section  997  of  the  Code,  the 
holders  thereof  must  be  content  with  using  them  in  the  payment 
of  road  taxes,  as  provided  in  aaid  section,  or  await  such  times  as 
there  ma^  be  funds  on  hand  belonging  to  their  respective  distncts, 
with  which  they  mav  be  paid.  To  ^v  them  out  of  the  general 
township  fund  would  be  indirectly  violating  the  requirement  of 
the  law,  that  each  district  do  the  work  on  its  roads.  (See  opimon 
for  statutes  referred  to.  Tobin  v,  Taumshw  of  EmmeMurg,  63 
Iowa,  81,  distinguished.)    Bradley  v.  Love,  997. 

8.  Roads  fob  aocbss  to  school  houses.  See  Schools  and  School 
Districts,  1. 

HOMESTEADS. 

1.  Limits  of:  DWSLLiNGhHOUSB  on  likb  between  two  traois: 
EQUTTABLB  JURiBDiOTiON.  Action  to  enjoiu  the  execution  sale 
of  a  forty-acre  tract  of  land,  on  the  ground  that  it  was  plaintiff 's 
homestead.  But  since  the  statute .  Q  Code,  section  1994^  requires 
that  the  homestead  embrace  the  dwelling-house,  and  smoe  i^in-. 
tiff  *s  dwelling-house  was  partly  on  the  forty-acre  tract  in  question, 
and  partly  on  an  adjoining  tract  owned  by  his  wife,  heUd  that  the 
whoie  forty-acre  tract  was  not  exempt  as  a  homestead,  but  that 
the  homestead  was  partly  on  his  land  and  partly  on  that  of  his 
wife.  Also,  that  the  provisions  of  the  statute  relating  to  the 
marking  out,  platting  and  recording  of  homesteadSy  gave  plaintiff 
ample  protection,  without  interference  of  equity,  and  that  his 
petition  was  properly  dismissed.    Henderson  v.  Rainbow^  890. 

i.  JuDOMBirr  UEN :  void  oonvbyanob  :  abandonment.  See  Judg- 
ments, 4,  6. 

See  Estates  of  Decedent,  1 ;  Executions,  4 ;  Husband  and' WifBi  8. 

HUSBAND  AND  WIFE. 

1.  Wife's  money  loaned  to  husband  :  note  fob:  consideration : 
BIGHTS  OF  0BEDITOB8.  Although  the  legal  title  to  money  loaned 
by  a  wife  to  her  husband,  in  a  state  where  the  common  law  pre- 
vails, passes  to  the  husband,  she  yet  has  an  equitable  claim  there- 
for, wnich,  with  the  joining  in  a  mortgage  releasing  her  dower 
and  homestead  rights,  is  a  good  consideration  for  a  promissory 
note  afterwards  given  her  by  the  husband  for  the  repayment  of 
the  money,--especially  as  against  subsequent  creditors.  ( See 
cases  cited  in  opinion.)    Payne  v,  Wilson,  ttl. 

2.      :  OTHEB  OBEDITOBS  :  ESTOPPEL  :  GOOD  FAITH.     A  wife  who 

loans  her  money  to  her  husband,  without  notice  to  others,  is  not 
estopped,  as  against  other  creditors,  to  assert  her  claim  against  him 
for  the  money ;  and  it  is  no  matter  that  she  knows  that  there  are 
other  creditors  who  will  necessarily  be  delayed  or  defeated,  if  her 
only  purpose  is  to  secure  herself,  and  not  to  defraud  otiiers.  (See 
oases  dted  in  opinion.)    Id, 

8.  Fraudulent  oonvbyange  :  homestead.  Creditors  of  the  husband 
cannot  complain  of  the  conveyance  by  him  of  his  homestead  to  his 
wife,  unless  they  show  that  the  homestead  was  subject  to 
sale  for  the  satisfaction  of  their  demands.  (See  cases  cited 
in  opinion.)    Id, 

4.  Rights  of  wifb  as  husband's  creditor  :  fraudulent  oonvby- 
ange. Where  a  wife  loans  money  to  her  husband  she  becomes  his 
creditor,  and  may  enforce  her  claim  the  same  as  other  creditors ; 
and  a  conveyance  made  by  her  husband  to  her,  in  good  faith,  in 

Sayment  of  money  so  loaned,  cannot  be  set  aside  to  satisfy  the 
emands  of  other  creditors.    Citizen^  Nat,  Bank  v.  Webster,  981. 
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6. '    WiFB'S  BIGHTS  AS  OKEDTTOB  OF  HT7SBAND  :  GIFTS  TO  WIFB.     A    hU8- 

band  may,  while  solvent,  give  money  to  his  wife,  and  she  may 
hold  it  free  from  her  husband's  subsequent  creditors,  and  she  may 
afterwards  loan  it  to  him,  and  take  security,  and  enforce  the 
security  like  any  other  creditor ;  and  if  all  this  is  done  in  good 
faith,  other  creditors  who  are  not  secured  cannot  complain.  I^eck 
V.  Lijusoln,  ^4. 

0.      THB  SUPPOBT  dub  FBOM  THB  FOBMBB  to  THB  ULTTBB  :  INSTBUCrnONS. 

In  an  action  by  a  wife  for  damages  caused  by  the  intoxication  of 
her  husband,  the  following  instructions  in  regard  to  the  measure 
and  quality  of  the  support  which  a  husband  owes  to  his  wife  are 
approved.  **  The  law  requires  that  a  husband  shall  provide  for  his 
wife  a  reasonable  support,  <iocording  to  her  rank  and  station  in 
life ;  and  to  this  end  sne  is  entitled,  with  her  husband  and  family, 
to  share  his  property  and  the  proceeds  of  his  labor."  *  *  *  "It 
is  not  to  be  understood  that  a  nusband  is  only  obligated  to  furnish 
a  bare  subsistence  to  his  wife, — ^that  is,  food  and  clothing, — ^but,  to 
the  extent  of  his  ability,  he  is  under  obligation  to  provide  his  wife 
those  comforts  and  surrounding  reasonable  and  necessary  for 
home  enjoyment  in  the  society  tn  which  she  lives,^*  Appellant's 
objections  were  based  on  the  thought  expressed  by  the  words  in 
italics.    Thia  v.  PoMman,  638. 

See  DiYOBCB ;  Doweb  ;  Estoppel,  1 ;  Intoxicating  Liquobs,  20 ;  Judg- 
ment, 6. 

.    INDICTMENT. 

See  Cbiminal  Law,  1(V-12,  14,  18,  19 ;  Intoxicating  Liquobs,  15.  10. 

INFANTS. 

SeeMmoBS. 

INFORMATION. 

See  Cbdonal  Law,  10-19. 

INJUNCTIONS. 

To   VAOATE   OONTBACT  AND   BBSTBAIN   ACTIONS   THEBBON  :    WHEN   NOT 

OBANTED.  Plaintiff  and  defendant  entered  into  a  contract  by 
which  the  former  leased  the  road  of  the  latter  for  forty  years  at  a 
stated  sum  per  mile  per  year.  This  action  was  brought  to  vacate 
the  contract  on  the  ground  of  fraud  in  defendant  in  procuring  it, 
and  to  restrain  defendants  from  bringing  any  actions  to  recover 
installments  of  rent  due  under  it.  jaeld  that  the  case  did  not 
justify  the  interference  of  e<^uity,  because  the  fraud  complained  of 
could  be  finally  adjudicated  in  one  action  at  law  for  rent,  and  that 
a  temporary  injunction  was  warranted  neither  by  section  8388  of 
the  Code,  nor  by  the  usages  of  courts  of  equity  in  such  cases. 
Dub.  <fcS.  C.  By  Co,  v.  Cedar  FaUs  A  M,  By,  Co.,  703. 

See  Chattel  Mobtgagbs,  7 ;  Intoxicating  Liquobs,  18,  14  ;  Plead- 
ing, 8. 

INNOCENT  PURCHASERS. 

See  Deeds,  1 ;  Real  Estate,  8,  5 ;  Tax  Sale  and  Deed,  15 ;  Vendob 
AND  Vendee,  1. 

INSANE  PERSONS. 

Contbacts  of.    See  Deeds,  2 ;  Estoppel,  1. 
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INSTRUCTIONS. 

1.  As  AIDS  IN  WEIGHINa  EVIDENCE  :  DISCRETION  OF  COURT.  It  IS  lar^lj 

within  the  discretion  of  the  court  to  ^ve  or  refuse  instructions 
which  have  no  other  purpose  than  to  aid  the  jury  in  weighing  the 
evidence.  And  when,  as  in  this  case,  the  court  may  rightfuUy 
have  thought  such  instructions  unnecessary,  this  court  will  not  say 
that  it  was  error  to  refuse  them.  Taylor  v,  Chicago^  St,  P.  db  K. 
C.  Ry.  Co.,  768. 

2.  As  TO  EFFECT  OP  PARTICULAR  EVIDENCE.  Where  the  jury  is  charged 
to  consider  all  facts  proved  in  deciding  a  point  in  issue,  it  is 
not  error  to  refuse  to  instruct  as  to  the  bearing  upon  that  point  of 

certain  facts  which  the  evidence  tends  to  prove.  State  v.  AtUmanf 
624. 

8.  Evidence  to  warrant  :  good  faith  in  sale  of  liquors.  In  this 
case  defendants  objected  to  an  instruction  directing  the  jury,  in 
deciding  whether  sales  of  liquors  bv  defendant  were  lawful,  to  take 
into  consideration  the  habits  of  the  purchasers  as  to  the  use  of 
liquors  as  a  beverage,  as  known  to  the  seller.  The  ground  of  the 
objection  was  that  there  was  no  evidence  to  support  the  instruction. 
But  held  that  the  facts  of  the  case  ( see  opinion )  furnished  ample 
ground  for  the  instruction.    Id, 

4.  As  TO  theory  best  supported  by  evidence.  The  court  instructed 
the  jury  that  they  should  determine  which  of  the  theories  of  the 
case  was  best  supported  bv  the  evidence. .  Held  not  objectionable 
as  a  direction  to  mid  for  tne  party  whose  theory  had  the  most  sup- 
port,— ^the  jury  having  been,  in  other  instructions,  directed  as  to 
the  grounds  on  which  their  verdict  should  be  based.  Worden  v, 
Humeston  db  S.  Ry,  Co,,  810. 

5.  As  TO  effect  of  evidence.  It  is  not  erroneous  for  the  court  in  an 
instruction  to  state  what  the  testimony  shows  on  a  certain  point, 
when  it  does  so  show  without  dispute.    State  v.  Huff,  200. 

6.  Error  ouHed  by  evidence.  An  error  in  an  instruction  is  no  ground 
for  complaint  on  appeal,  when  it  is  apparent  that  under  the  evi- 
dence no  prejudice  could  have  resulted  therefrom.    Id, 

7.  Error  cured  by  verdict.  Errors  in  instructions  relating  wholly 
to  a  theory  of  the  case  which  the  jury  specially  finds  to  be  untrue 
are  not  prejudicial.    Mclntire  v,  Ea^tman^  455. 

8.  As  TO  point  MADE  IN  PLEADINGS  BX7T  ELIMINATED  FROM   CASE.     An 

amendment  to  fche  answer  set  up  certain  facts  as  a  partial  defense, 
to  which  plaintiff  made  no  reply ;  but  before  the  filing  of  the 
amendment  the  court  had  excluded  evidence  of  the  facts  pleaded 
in  the  amendment,  on  the  ground  that  they  did  not  constitute  a 
defense,  and  to  the  ruling  on  the  evidence  no  exception  was  taken. 
Held  that  the  issue  presented  by  the  amendment  was  thus  laid  out 
of  the  case,  and  that  the  court  properly  refused  to  submit  it  to  the 
jury.    New  Haven  Lumber  Co,  v.  Raymond,  225. 

9.  As  TO  MATTERS  NOT  IN  ISSUE.  In  an  action  for  damages  caused  by 
fire  set  out  by  defendant's  engine,  a  direction  to  the  jury  to  con- 
sider whether  the  fire  was  cau^  through  the  negligence  of  defend- 
ant in  the  construction  or  management  of  the  engine  was  erroneous, 

where  no  such  negligence  was  charged  in  the  petition.  MiUer  v. 
Chicago,  M,  <fc  St,  P,  Ry.  Co,,  818. 
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10.  As  TO  FACT  ADMITTED.  In  an  action  for  the  price  of  a  team,  where 
defendant  in  his  answer  admitted  that  he  gave  a  note  for  the  team, 
and  received  plaintiff 's  note  for  the  difference  between  the  note 

S'ven  and  the  value  of  the  team,  held  that  this  was  an  admission 
at  the  value  of  the  team  was  the  difference  between  the  notes, 
and  justified  the  court  in  instructing  the  jury  that  if  they  found  for 
plaintiff  his  measure  of  damages  would  be  that  difference.  MoKenna 
V.  Hoy,  823. 

11.  Submission  of  whole  case.  A  direction  to  the  jury  to  "consider 
the  whole  case  under  the  evidence  and  law  as  herein  given  ^rou, 
and  return  such  a  verdict  as  you  think  right,"  heid  not  objection- 
able.   Id, 

12.  Must  be  considebsd  toobtheb.  An  instruction  which,  though 
not  in  itself  accurate,  is  made  clear  b^  other  instructions  of 
the  charge,  is  no  ground  for  reversal.    Jaarrison  v,  Snair,  668. 

18.  Not  wabbanted  by  the  evidence.  Instructions  not  warranted  by 
the  evidence  are  properly  refused  when  asked.  Noe  v.  Chicago^  B. 
A  Q.  By.  Co.,  860. 

14.  Stating  issues  :  immaterial  yabiance.  In  stating  the  issues  to 
the  jury  it  is  not  necessary  for  the  court  to  confine  itself  to  the 
express  averments  of  the  petition.  It  is  sufficient  if  the  substance 
of  the  issues  be  correctly  stated  in  such  a  manner  as  to  work  no 
prejudice.     (See  opinion  for  example.)    Sage  v.  Haines,  681. 

16.  Special  inter  BooATOBiES :  immatebial  mattebs  :  no  pbejudige. 
The  fact  that  some  of  the  special  interrogatories  submitted  to  ^e 
jury  and  answered  by  them  related  to  immaterial  matters,  or  mat- 
ters as  to  which  there  was  no  dispute,  is  no  ffroond  for  reversal, 
where  none  of  the  answers  returned  are  in  conflict  with  the  general 
veidiot,  and  the  general  verdict  could  not  have  been  influenced  by 
them.    Id, 

16.  Bbpbtition  not  bbquibed.  Where  the  court  has  fully  and  fairly 
charged  the  jury,  it  is  not  error  to  refuse  to  give  other  instructions 
upon  the  request  of  counsel..  Albroskyv.  Iowa  City,  801 ;  Bener 
V.  EdgingUm,  106  ;  Sherman  v.  Hale,  888. 

For  iNSTBUcnoNS  on  Pabticulab  Subjects,  see  appropriate  titles. 

€ee  Attachment,  9 ;  Pbactice  in  Sufbbme  Ck)UBT,  24-27. 

•  INSX7RANCE. 
(1)  Fire  Insurance. 

1.      AGENCT  :  WHETHEB  OF  INSUBED  OB  INSUBEB  :  MISTAKE  IN  POUCY  : 

BBFOBMATioN.  Defendants  applied  to  G.,  an  insurance  agent,  for  a 
policy  on  goods  kept  in  two  separate  buildings.  O.  was  unable  to 
write  tJie  policy  in  any  of  the  companies  which  he  represented, 
but  he  apmied  to  A.,  who  was  plaintiff  *s  agent,  for  the  required 
policy.  This  he  did  under  an  a^eement  oetween  him  and  A. 
that  each  should  favor  the  other  with  business  of  this  kind  which 
he  could  not  himself  transact.  By  a  mutual  mistake  between  A. 
and  G.,  the  policy  did  not  read  as  it  was  agreed  between  them  that 
it  should,  but  it  was  just  the  kind  of  policy  which  defendants  had 
applied  to  G.  for ;  and,  though  G.  knew  of  the  mistake,  defendants 
were  never  informed  of  it  until*  after  some  of  the  goods  had  been 
burned,  when  plaintiff  farooght  this  action  to  reform  the  i>oiicy. 
Defendants,  however,  were  informed  before  the  policy  was  issued 
that  none  of  the  insurance  companies  doing  business  in  that  place 
would  write  policies  like  the  one  m  question.    Held^ 

Vol.  76—52 
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( 1 }  That,  though  G.  did  not  solicit  the  business  of  defendants  in 
the  ordinary  sense  of  the  term,  he  must  nevertbeleas  be 
r^arded  as  plaintiff 's  soliciting  agent,  within  the  meaning 
of  section  1,  chapter  211,  Laws  of  1880,  and  therefore  his 
knowledge  of  the  mistake  was  not  chargeable  to  defendants ; 
and,  as  they  had  no  actual  knowledge  of  it,  it  was  not  a 
mutual  mistake,  and  therefore  it  could  not  be  corrected  in 
equity. 

(2)  That  whatever  rights  plaintiff  might  have  had,  had  it  acted 
promply  in  the  matter,  and  informed  defendants,  instead  of 
G.y  of  the  mistake,  it  could  not,  after  defendants  had  relied 
upon  the  policy  and  suffered  loss  under  it,  escape  liability  on 
account  of  the  mistake.  St  Paul  Fire  dt  M,  Ins.  Co,  v. 
Shaver,  282. 

2.  On  wife's  property  :  poucy  to  husband  :  action  by  wife. 
Plaintiff's  name  was  Caroline  and  her  husband's  name  was  Ck>nrad. 
The  husband,  upon  an  application  signed  "By  agent,  C. 
Zimmerman,  applicant,"  procured  to  be  issued  to  '<  C.  Zimmerman, 
Esq.,"  a  policy  of  fire  insurance  upon  property  which  was  stated  in 
the  application  to  belong  to  the  applicant,  but  which,  after  loss, 
proved  to  be  the  property  of  the  wife,  and  she  brought  an  acticm 
at  law  upon  the  policy  to  recover  her  loss,  claiming  that  the 
insurance  was  for  her  use  and  benefit.  Heid  that  such  action 
could  not  be  maintained,  because  the  contract  of  insurance  was 
evidently  with  her  husband,  and  contained  no  hint  of  trusteeship 
or  agency.    Zimmerman  v,  Farmerif  Ins.  Co,^  852. 

8.  Pbematurb  action  on  policy  :  BIGHT  TO  OBJECT.  In  an  action 
upon  an  insurance  policy,  defendant  answered  that  the  action  was 
commenced  within  ninety  davs  after  notice  of  loss  was  given, 
which  is  forbidden  by  section  8,  chapter  211,  Laws  of  1880.  'tbB 
policy  provided  that  the  contract  of  insurance  was  wholly 
embraced  in  the  policy  and  application.  Held  that  this  provision 
did  not  deprive  tne  defendant  of  the  rieht  to  c^eot  to  the  action 
as  being  premature  under  the  statute,  vore  ix  Hawkeye  Ins,  Co,, 
648. 

4.     :  WAIVEB  OF  BIGHT  TO  OBJECT.    In  such  case  the  defendant 

did  not  waive  its  right  to  object  to  the  action  as  premature  by 
receiving  proofs  of  loss  and  thereafter  declaring  the  policy  to  he 
void.    Id. 

5.     :  BIGHT  TO  OBJECT  *.  ESTOPPEL,    In  such  case  the  defendant 

was  not  estopped  to  claim  the  benefit  or  the  statute  because  the 
time  for  bringing  the  action,  as  limited  by  the  policy,  had  expired, 
so  that  a  new  action  could  not  be  brought.    lai 

6.  Action  on  contbact  to  issue  poucy  :  conditions.  Where  there 
is  a  contract  for  the  issuing  of  a  policy  of  insurance,  it  must  be 
presumed,  in  the  absence  of  a  contrary  showing,  that  the  policy 
contracted  for  is  such  a  one  as  the  company  usually  issues  in  such 
cases ;  and  where  there  is  a  loss  before  the  policy  is  issued,  no 
recovery  can  be  had  without  complying  with  the  conditions  of  such 
a  policy  as  shcrtild  have  been  issued  under  the  contract.  (See  cases 
cited  in  opinion.)    Barre  v.  Council  Bluffs  Ins,  Co,,  609. 

7.  Waiver  by  agents  of  conditions  of  poucy.  In  the  absence  of 
evidence  to  that  effect,  it  cannot  be  presumed  that  the  soliciting 
agent  of  an  insurance  company,  or  an  adjuster  of  losses,  has  the 
right  or  authority  to  bind  the  company  by  a  waiver  of  the  condi- 
tions of  the  policy  requiring  immediate  notice  of  loss,  with  a  state- 
ment of  the  particulars.    la. 
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8.  AcnoN  ON  OONTRAOT  FOB  POLICY  :  BviDENOE.  In  an  action  for  loss 
by  fire  under  a  contract  for  a  policy,  after  the  a^ent  who  solicited 
the  risk  had  testified  in  his  examination  in  chief  for  plaintiff  that 
he  had  blank  pdioies  furnished  him  by  the  company,  it  was  proper 
to  permit  him  to  testify  on  cross-examination  tnat  the  form  of  the 
policies  furnished  him  was  the  same  as  the  one  attached  as  an 
exhibit  to  defendant's  answer,  and  then  to  admit  the  exhibit  in 
evidence.    IcL 

See  SUBETIBS,  3,  4. 

(2)    Life  Insurance. 

t.  Benbfigiabies  :  befobmation  of  folioy  :  habhlbss  ebbob.  The 
policy  declared  on  was  made  payable  to  the  devisees  of  the  insured 
**  as  designated  in  his  last  will  and  testament."  But  he  died  intes- 
tate, and  the  trial  court  reformed  the  policy,  on  account  of  alleged 
mistake,  so  as  to  make  the  wife  of  the  insured  the  sole  b^eficiary. 
Heid  that,  if  this  was  error,  defendant  could  not  complain  of  it, 
because  the  widow  and  heirs  of  the  insured,  to  whom  the  money 
would  fo  in  the  absence  of  a  will,  had  joined  in  an  assignment  of 
the  pohcy  to  plaintiff,  as  trustee.  Neumian  v.  Covenant  Mut,  Ins, 
Awn^  56. 

10.  Waiyeb  of  conditions  :  acts  of  aobnt.  The  policy  declared  on, 
as  well  as  the  application  therefor,  provided  that  if  the  insured 
should  use  alcoholic  liquors  so  as  to  injure  his  health,  the  policy 
should  be  void ;  and  another  clause  of  the  policy  provided  that  the 
company  might  cancel  the  policy  if  it  found  that  the  insured  did 
so  use  alcoholic  liquors.  But  the  agent  who  took  and  forwarded 
the  application,  and  who  later  received  the  premium,  knew  all  the 
time  that  the  insured  was  a  habitual  drunkard.  J5e/d  that  there 
was  a  waiver  of  these  conditions  of  the  contract,  and  that  the 
habitual  drunkenness  of  the  insured  would  not  defeat  a  recovery  on 
the  policy.  But  these  facts  did  not  amount  to  a  waiver  of  another 
condition,  to- wit,  that  the  policy  should  be  void  if  the  insured  died 
from  the  effects  of  intoxication,  or  while  intoxictited.    Id, 

11.    ASSESBMBNT   PLAN :  'BEFU8AL  TO  LEVY  :    UABIUTT   OF   COMPANY. 

Where  a  life  insurance  company  on  the  assessment  plan,  though  a 
foreign  corporation,  refused  to  obey  the  order  of  a  court  of  this 
state  to  make  an  assessment  to  pay  a  loss  which  occurred  six  years 
prior,  hM  that,  since  proceedings  in  contempt  against  the  non- 
resident officers  would  have  been  futile,  a  judgment  against  the 
corporation  for  the  amount  of  the  policy,  with  interest  thereon 
from  the  time  it  should  have  been  paid  had  an  assessment  been 
made  in  the  regular  course  of  business  of  the  company,  was  the 
proper  relief.    Id, 

Bee  Agency,  1-8 ;  Pleading,  1. 

INTEREST. 

1.  Fbou  what  time  computed:  dates  not  shown  on  tbial. 
Although  interest  was  due  plaintiff  from  the  dates  of  the  several 
sales  made  by  defendants,  yet,  since  plaintiff  has  failed  to  show 
those  dates,  he  was  properly  allowed  interest  only  from  the  date  of 
the  action.    HvJbenUiaiv,  Kennedy,  707. 

2.  When  payable.    See  Promissory  Notes,  2. 

See  GabNishment,  8. 
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INTOXICATING  LIQUORS. 

1.  Diluted  alcohol  :  iNTOxiCATiNa  as  matter  of  law.  Alcohol  is 
by  the  statute  declared  to  be  an  intoxicatinjz:  liquor,  and  it  must  be 
so  regarded,  no  matter  how  much  diluted ;  and  a  finding  of  the 
trial  court  that  the  liquors  in  question  were  not  intoxicating, 
though  shown  to  contain  a  small  percentage  of  alcohol,  is  errone- 
ous as  matter  of  law,  regardless  of  the  effect  that  the  drinking  of 
such  liquors  may  have  on  the  average  man.  State  v.  Intoxicating 
LiguorSf  243. 

2.  Unlawful  sales  :  lien  on  building  :  knowledge  of  owneb.  In 
an  action  by  plaintiff  against  a  saloon-keeper  for  damages  on 
account  of  unlawful  sales  of  liquor  to  her  husband,  and  against 
the  owner  of  the  property  for  the  purpose  of  establishing  what- 
ever judgment  she  might  obtain  as  a  lien  thereon,  where 
it  appeared  that  not  only  the  sales  made  to  plaintiff's  husband 
were  unlawful,  but  that  the  whole  business,  as  there  carried  on, 
was  unlawful,  it  was  error  to  instruct  the  jury,  that,  idthough  they 
found  that  the  owner  of  the  property,  or  his  agent,  knew  of  the 
tmlawful  busiuess,  and  assented  thereto,  yet  they  could  not  charge 
the  properly  with  the  judgment  in  this  case,  unless  they  also  found 
that  he,  or  his  agent,  knew  of  the  sales  to  plaintiff's  husband,  and 
assented  thereto  ;  for  consent  to  use  the  property  for  an  unlawful 

gurpose  is  consent  to  every  unlawful  act  done  pursuant  thereto, 
uch  is  the  effect  of  section  1558  of  the  Code.    ( Meyers  v.  Kirt,  57 
Iowa,  421,  and  64  Iowa,  27,  distinguished,)     Wing  v,  Benham,  17. 

8.  Illegal  sale  by  pharmacist  :  examination  of  purchaser.  On 
the  trial  of  a  registered  pharmacist  for  the  illegal  sale  of  intoxicat- 
ing liquors,  where  a  witness  for  the  state  testified  that  he  had  pur- 
chased liquors  of  the  defendant,  but  that  they  were  for  medical 
purposes,  it  was  proper  for  the  state  to  ask  him  how  often  he  had 
been  sick  within  the  time,  what  his  ailments  were  when  he  made 
the  purchases,  and  their  effect  upon  his  appearance,  for  the  pur- 
pose of  showing,  if  it  could,  that  the  claim  of  sickness  was  a  mere 
pretense,  and  that  the  defendant  had  reasonable  grounds  for 
Knowing  that  fact.    State  v,  Cummins,  188. 

4.     :  REFRESHING  MEMORY  OF  wiTNESSl^.    In  such  case  it  was 

proper  for  the  state  to  ask  its  witnesses  if  l^ey  had  not  at  another 
time  testified  to  facts  in  conflict  with  testimony  they  had  just 
given,  for  the  purpose  of  refreshing  their  recollection.    Id. 

5.      :  WITNESS  NOT  BEFORE  GRAND  JURY  :  ERROR  CURED.     In  SUCh 

case,  error  in  permitting  the  state  to  introduce  a  witness  who  had 
not  been  before  the  grand  jury,  and  of  whose  testimony  no  notice 
had  been  given,  was  without  prejudice,  where  the  testimony  of  the 
witness  related  solely  to  the  nabits  of  a  person  to  whom  the  evi- 
dence failed  to  show  any  sale  of  liquor,  and  all  this  evidence  was 
taken  by  the  court  from  the  jury.    id. 

6.     :  EVIDENCB  :  REPORTS  TO  AUDITOR.    In  fluch  case  the  reports 

of  sales  made  by  the  pharmacist  to  the  county  auditor,  as  required 
by  law,  were  competent  evidence  against  him.  ( See  State  v. 
Matlock,  70  Iowa,  229 ;  State  v.  Smith,  li  Iowa,  580.)    Id. 

7. :  coNVicnoN  :  evidence  to  support  verdict.    In  this  case 

the  defendant's  reports  to  the  county  auditor  showed  nearly  three 
thousand  sales,  and  the  burden  was  on  him  to  show  that  these 
were  aU  legal.  (  Laws  of  1886,  chap.  66,  sec.  8  ;  Shear  v.  Qreen, 
78  Iowa,  688 ;  State  v,  Cloughly,  78  Iowa,  626.)  There  is  nothing 
in  the  record  to  show  what  evidence  of  illegal  sales  was  apparent 
on  the  face  of  these  reports.  Held  that  a  verdict  of  guil^  could 
not  be  set  aside  on  appeal  for  want  of  evidence,  though  the 
defendant  testified  that  the  sales  were  all  le^^al.    Id, 
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8.  Uni«awful  balb  by  pharhaoist:  cebtificates  of  bales  as 
EVIDBNCB.  On  the  prosecation  of  a  registered  pharmacist  for  the 
unlawful  sale  of  intoxicating  liquors,  where  certain  papers  offered 
by  the  state  showed  upon  their  face  that  thej^  were  tne  certificates 
used  by  the  defendant,  and  they  were  identified  by  the  witnesses 
whose  signatures  they  bore  as  certificates  upon  which  they  had 
purchased  liquors  from  the  def  endant,  as  testified  by  them,  held 
that,  though  not  shown  to  be  pu  blic  records,  they  were  competent 
as  corroborating  the  witnesses,  and  as  in  the  nature  of  admissions 
by  the  defendant.    State  v.  Huff,  200. 

9.  Illegal  sales  by  pharmacist  :  province  of  jury.  On  the  pros- 
ecution of  a  registered  pharmacist  for  the  unlawful  sales  of  liquors, 
it  is  for  the  jury  to  determine,  from  the  frequency  of  the  sales  to 
the  witnesses,  from  their  appearance  as  men  requiring  intoxicat- 
ing liq|uors  for  medicine,  and  whether  bought  with  or  without  the 
prescription  of  a  physician,  whether  the  sales  were  made  in  good 
faith  for  the  actuiJ  necessities  of  medicine.    Id. 

10.  Unlawful  sale  :  bxcessivb  fine.  A  fine  of  five  hundred  dollars 
held  not  to  be  an  excessive  pumshment  for  the  unlawful  sale  of 
intoxicating  liquors  by  a  registered  pharmacist.    Id, 

11.    I^RMIT  TO  brewer  UNDER  code,  BEC.   152(5:    ICEFICaL   BY    CHAP.    88, 

LAWS  OF  1886  :  CONSTITUTION AUTY.  Defendants,  who  were  brew- 
ers, obtained  a  permit  in  November,  1885,  to  manufacture  and  sell 
intoxicating  liquors  for  mechanical,  medicinal,  culinary  and  sac- 
ramental purposes  only,  for  one  year  from  the  date  thereof.  Held 
that  their  right  to  sell  for  inedicincU  purposes  was  taken  away  on 
the  eighth  dav  of  April,  1886.  when  chapter  83,  Laws  of  1886,  went 
into  effect,  whereby  the  right  to  sell  such  liquors  for  medicinal 
purposes  was  vested  exclusively  in  registered  pharmacists  ;  — the 
effect  of  said  chapter  being  to  repeal  by  implication  so  much  of 
section  1526  of  the  Code  as  allowed  others  than  registered  pharma- 
cists to  sell  such  liquors  for  medicinal  purposes.  And  /leZd,  further, 
that  such  construction  of  said  chapter,  entitled  "  An  act  to  amend 
chapter  75,"  etc.,  etc.,  '*  relating  to  the  jiractice  of  pharmacy, ^^  does 
not  make  it  repugnant  to  section  29,  article  3,  of  the  constitution, 
providing  that  '*  every  act  shall  embrace  but  one  subject,  and  mat- 
'  ters  properly  connected  therewith,  which  subject  shall  be  expressed 
in  the  title,"  although  section  1526  of  the  Code  is  not  referred  to  in 
the  title  of  the  act  as  one  of  the  statutes  to  be  amended  thereby. 
State  V,  Aulman,  624. 

12.  Unlawful  SALES  :  FINES.  Foraflagrant  vidlation  of  the  law  in 
the  sale  of  intoxicating  liquors,  a  fine  of  one  thousand  dollars  will 
not  be  reduced  in  this  court  as  excessive.    Id, 

18.  Nuisance  :  action  to  enjoin  :  continuance  :  temporary  injunc- 
tion. Under  section  2,  chapter  66,  Laws  of  1886,  which  provides 
that  when  an  action  to  enjoin  a  liquor  nuisance  is  continued  at  the 
instance  of  the  defendant,  and  it  is  ''made  to  appear  to  the  satis- 
faction of  the  court  or  judge,  by  evidence  in  the  form  of  affidavits 
or  otherwise,  as  the  court  may  order,  that  a  nuisance,  actually 
exists  or  is  being  maintained,  *  *  *  a  temporary  injunction 
shall  issue,  as  a  matter  of  course,  without  bond,"  JieJd  that  it  was 
error  to  refuse  such  temporary  injunction  in  this  case,  where  the 
onlv  papers  on  file  at  the  time  of  the  continuance  were  the  petition 
and  an  affidavit  which  sustained  it,  and  the  court  made  no  order 
as  to  further  or  other  evidence.    Tibbetta  v.  Burster,  176. 

14.   ~7 : :  ANSWER  NOT  RESPONSIVE  AS  TO  TIME.    In  an  action 

to  enjoin  a  liquor  nuisance,  an  answer  filed  some  days  later  than 
the  petition,  which  denies  that  the  defendant  is  at  the  time  of 
answering  maintaining  a  nuisance,  as  alleged,  is  bad  on  demurrer. 
( See  Halfman  v,  Spreen,  75  Iowa,  809.>  Id, 
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15.  Nttibangb  :  iNDianasNT  :  dbsgbiption  of  pbopbbty  :  tabxakob. 
An  Indictmeiit  for  keeping  a  liquor  nuisance  alleged  that  it  was 
kept  in  a  three-etory  building.  Heid  that  this  was  sustained  by 
proof  that  the  liquors  were  kept  by  defendant  in  a  one-story 
addition  to  a  three-etory  building,  the  first  story  of  whioh  was  used 
bv  his  mother  as  a  cigar  store  and  restaurant,  and  that  the  mother 
also  used  the  addition  as  a  kitchen,  and  that  customers  passed 
though  the  three-story  part  to  the  room  where  the  liquors  were 
kept.    State  v.  Qurlagh^  141. 

16.  INDICTUBNTS  :  FORMER  ACQUITTAL  :  CHANGE  OF   STATUTES.     Prior  tO 

April  8,  1886,  the  punishment  for  keeping  a  liquor  nuisance  was 
a  fine  not  exceeding  one  thousand  dollars,  but  no  minimum  was 
prescribed.  ( Ck)de,  sec.  1528,  as  amended  by  chap.  148,  Laws  of 
1884.)  On  the  eighth  of  April,  1886,  chapter  66,  Laws  of  1886,  took 
effect,  by  which  the  penalfy  for  the  same  offense  was  a  fine  not 
exceeding  one  thousand  dollars  and  not  less  than  three  hundred 
dollars.  After  the  taking  effect  of  the  latter  statute,  two  indict- 
ments were  found  against  defendant,  in  both  of  which,  in  substan- 
tially the  same  language,  he  was  charged  with  keeping  a  li<]uor 
nuisance,  but  in  the  first  one  the  time  was  laid  prior  to  Apru  8, 
1886,  and  in  the  second  one  it  was  laid  after  that  time.  He  was 
first  tried  on  the  second  one,  and  acquitted .  Held  that  this  acquit- 
tal was  not  a  bar  to  the  prosecution  on  the  first  one.  The  change 
of  the  statute,  and  the  provision  that  it  should  not  affect  the  pros- 
cutionof  offenses  committed  under  the  former  statute,  takes  tiie 
case  out  of  the  general  rule  that  the  state  is  not  confined  in  its 
proof  to  the  specific  time  charged  in  the  indictment.  State  v, 
Webber,  686. 

17.  By  PERSON  HOLDINO  PERMIT  :  EVIDENCE  OF  INTENT.     One  who  holds 

a  permit  to  sell  intoxicating  liquors  for  certain  purposes,  but  who 
keeps  such  liquors  in  his  place  of  business  with  mtent  to  sell  them 
for  unlawful  purposes,  is  guilty  of  keeping  a  nuisance ;  and  the 
fact  that  he  sells  for  unlawful  purposes  is  evidence  that  he  keeps 
such  liquors  with  unlawful  intent.    Id, 

18.  Search-warrant  :  no  liquors  found  :  who  pays  costs.  Under 
section  8807  of  the  Code,  a  peace-officer  who  serves  anv  warrant 
for  the  seizure  of  intoxicating  liquors  is  entitled  to  a  fee  of  one 
dollar,  and  when  no  liquors  are  found,  the  county  is  liable  for  such 
fee,  under  section  1546  of  the  Code.    Byram  v.  Polk  County,  75. 

19.  Transportation  without  certipicate  :  who  liable  :  construc- 
tion OF  STATUTE.  In  section  1558  of  the  Code  as  amended  ( see 
McClain*s  Ann.  Code,  sec.  2410 ),  which  provides  that "  if  any  express 
company,  railway  company,  or  any  agent  or  person  in  the  employ 
of  any  express  company,  or  if  any  common  carrier,  or  any  person 
in  the  employ  of  any  common  carrier,  or  iiany  other  pereon^ 
*  *  *  shall  knowingly  convey  between  points,  or  from  one  place 
to  another,  within  this  state,  for  any  person,  *  *  *  any  intox- 
icating liquors,  without  first  having  been  furnished  with  a  cerUfi- 
cate  from  the  counl^  auditor,"  etc.,  7i€Z(2  that  the  words  **  any  other 

gerson,"  above  italicized,  do  not  enlarge  the  classes  before  named, 
ut  mean  simply  other  persons  of  like  kind,  or  in  like  employment, 
with  those  specified.  But  held  further  that,  where  a  man  having 
horses  and  two  wagons  was  employed  exclusively  by  a  wholesale 
liquor-dealer  to  deliver  liquors  to  retail  sellers  m  IJie  same  city, 
the  driver  employed  by  such  person  for  the  horses  and  wagons  so 
engaged  was  included  in  the  class  referred  to  by  the  words  "  any 
other  person.'*    State  v,  Canipbell,122^ 
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20.  Saijb  to  husbaivd:  damages  to  wife:  bxemflaby  damages. 
When  a  wife  is  entitled  to  recover  actual  damagee  against  a  person 
for  selling  intoxicating  liquors  to  her  husband,  whereby  she  is 
injured  in  her  means  of  support,  she  is*  also,  as  matter  of  law.  enti- 
tled to  exemplary  damages,  under  section  1557  of  the  Code.  (Gom« 
pare  Fox  v.  Wunderlich^  64  Iowa,  187.)    ThiU  v.  PofUman,  688. 

Bee  SuBBTiBS.  d. 

JUDGEa 
Convention  of.    See  Courts.  1 . 

JUDGMENTS. 

1.  Foreign  :  action  on  :  evidence.  In  an  action  upon  a  foreign 
judgment,  a  duly  authenticated  transcript  of  the  judgment  was 
admitted  in  evidence,  showing  that  the  judgment  had  been 
rendered  in  the  foreign  court.  This  was  objected  to  on  the  ground 
that  it  did  not  show  certain  facts  claimed  to  be  necessary  to  the 
valid  rendition  of  the  ludgment.  But  held  that  it  was  primorfaeie 
evidence  of  a  valid  judgment,  and  that  it  was  properly  admitted,  in 
connection  with  the  testimony  of  a  witness,  to  the  effect  that  he  had 

§  resented  the  transcript  to  defendant  for  collection,  and  that 
efendant  admitted  that  the  claim  was  correct  and  unpaid,  but 
that  plaintiff  had  sued  him,  and  obtained  judgment  ag^nst  him, 
and  made  him  costs,  and  that  they  would  have  to  wait  for  their 
pay  till  he  got  ready.    Eea  v,  Scully,  848. 

2.  :  : :  ERROR  CORRECTED.  In  such  case  wit- 
nesses were  permitted  to  testify  concerning  the  authority  of  cer- 
tain books  as  to  the  laws  of  the  foreign  state.  The  books  were  at 
first  admitted,  and  extracts  read  from  them,  but  afterwards 
excluded,  but  the  testimony  of  the  witnesses  was  not  ruled  out. 
Held  that,  since  the  books  were  excluded,  the  testimony  of  the 
witnesses  could  have  worked  no  prejudice.    Id. 

8.     :    :    discrepancies  IN  DATES.    In  such  case,  where 

plaintiff  had  introduced  in  evidence  the  duly  authenticated  tran- 
script of  the  judgment,  the  same  as  he  had  attached  to  his 
amended  petition,  and  thus  made  ^primorfacie  case,  and  defend- 
ant introauced  no  evidence,  the  court  properly  directed  a  verdict 
for  pl^tiff,  notwithstanding  there  were  some  discrepancies  as  to 
dates,  relating  to  the  claim  on  which  the  judgmelbt  was  based, 
between  the  transcript  annexed  to  the  original  petition  and  that 
attached  to  the  amended  one.  It  was  sufficient  tnat  there  was  no 
evidence  that  the  dat^  given  in  the  transcript  offered  In  evidence 
were  incorrect.    Id, 

4.  Lien  :  homestead  :  fraxtdulent  conveyance.  H.  owned  a  tract 
of  land  under  a  contract  for  a  deed,  which  he  afterwards  assigned 
to  his  wife»  and  the  land  became  their  homestead.  After  the 
assignment  a  judgment  was  rendered  against  H.,  and  at  a  later 
date  a  judgment  was  rendered  against  his  wife,  upon  garnishment, 
for  the  same  debt.    Held — 

(1)  That,  as  the  assignment  of  the  contract  by  H.  to  his  wife 
purported  to  be  for  a  valuable  consideration,  and  as  he  does 
not  appear  to  have  been  insolvent  at  the  time,  and  as  there 
is  no  proof  that  the  assiniment  was  made  to  delay  or  defraud 
creditors,  the  land  could  not  be  subjected  to  the  judgment 
a^^sunstH. 

(2)  That  the  land  could  not  be  subjected  to  the  judgment  against 
the  wife,  because  it  was  the  homestead  when  that  judgment 
was  rendered,  and  when  it  was  conveyed  to  defendant. 
Belden  v.  Younger,  567. 
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5.     : :  VOID  CONVEYANCE  :  ABAJTDONMENT.    There  was  a 

judgment  against  the  wife,  who  was  the  owner  of  the  homestead. 
She  conveyed  the  homestead  bj  assigning  her  contract  of  purchase, 
under  which  she  held  it,  but  her  husband  did  not  join  in  the 
assignment ;  but  they  abandoned  the  homestead  to  the  assignee. 
Hela  that  the  assignment  was  void  (Code,  sec.  1990),  and  that  the 
judgment  became  alien  on  the  property.  (See  opinion  for  cases 
cited.)    Id. 

6.  Lien  :  pbopebtt  held  in  trust  or  as  gift  :  evidence.  Plaintiff's 
wife  was,  before  her  marriage,  a  judgment  debtor.  After  the 
marriage,  plaintiff,  ignorant  of  the  judgment,  conveyed  real  estate 
to  her  without  consideration  and  without  her  knowledge,  and 
when  he  handed  her  the  deed,  and  she  informed  him  of  the  judg- 
ment, he  said  he  was  sorry,  and  in  a  few  days  she  reconveyed  to 
him,  also  without  consideration.  After  this  the  property  was  sold 
upon  execution  on  the  judgment,  and  bought  in  oy  the  judgment 
creditor.  Plaintiff  at  all  times  exercised  complete  ownership  over 
the  propertv,  collecting  the  rents,  etc.  He  now  seeks  to  have  the 
title  quieted  in  himself  and  to  have  the  sale  avoided  on  the  ground 
that  tne  convevance  was  but  a  '*  testamentary  devise,  or  a  naked 
trust,"  to  which  the  judgment  did  not  attach  as  a  lien  when  the 
title  was  in  his  wife.  But  held  that  plaintiff's  own  testimony 
showed  that  the  conveyance  was  designed  as  a  gift ;  wherefore  the 
property  was  legally  sold  as  the  property  of  the  wife  to  satisfy  the 
judgment  against  her.    Craig  v.  Monitor  Plow  Works,  677. 

7.  Want  op  jurisdiction  :  SETrma  aside.    See  Equity,  3. 

8.  Merger  in  titlb  to  land.    See  Fraudulent  Conveyance,  8. 

9.  Against  minors  :  jurisdiction.    See  Minors,  2,  a 

See  Estoppel,  8. 

JUDICIAL  SALE. 

See  Executions,  8,  4 ;  Minors,  8 ;  Redemption,  1. 

JURISDICTION. 

1.  Of  supreme  coxtrt.    See  Appeals,  passim. 

2.  Of  EQUITY.    See  Equity. 

See  Minors  ;  Original  Notice. 

JURORS  AND  JURY. 

See  Criminal  Law,  1-4. 

JURY  TRIAL. 

1.  Right  to  :  counterk3Laim  fob  damages  m  equitable  action. 
In  an  action  to  foreclose  a  mortgage,  defendant  pleaded  a  ooonter- 
claim  asking  damages  against  tne  plaintiff  for  slander,  and  he 
complains  because  the  court  refused  to  grant  him  a  trial  by  jwcv 
on  tne  counter-claim ;  but  held  that  he  was  not  entitled  to  such 
trial, — the  rule  being  that  all  iesues  of  fact  arising  in  equitable 
causes  must  be  tried  by  the  court  (See  Code,  sees.  2517,  2740. 
Morris  v.  Merritt,  52  Iowa,  496,  distinguished,)  Byman  v.  Lynch, 
587, 


INDEX.  8SB 

3.  Right  to  :  amendment  after  order  for  trial  to  oourt  :  disoeb- 
TiON  OF  COURT.  When  a  cause  is  set  down  for  trial  to  the  court 
without  a  jury,  and  no  exceptions  are  taken  thereto,  it  must  be 
presumed,  in  the  absence  of  any  showing  to  the  contrary,  that  it  is 
done  with  the  consent  of  all  parties,  and  if  amendments  are  after- 
wards filed  and  new  parties  brought  in,  and  the  situation  is  so 
changed  that  some  of  the  parties  desire  a  jury  trial,  they  are  not 
then  as  a  matter  of  right  entitled  to  it,  but  it  is  a  question  for  the 
Bound  discretion  of  the  court ;  and  this  court  will  not  interfere 
with  the  exercise  of  such  discretion  unless  it  is  made  to  appear 
that  it  has  been  abused.    Foster  v.  Hinaon,  714. 

LAND. 

See  Real  £state. 

LANDLORD  AND  TENANT. 

Holding  over  :  kind  of  tenancy  resulting.  The  common-law  rule 
that  when  a  tenant  for  years  holds  OTer  after  the  termination  of  his 
lease,  with  the  assent  ox  his  landlord,  and  pays  rent  according  to 
the  terms  of  his  lease,  a  tenancy  from  year  to  year  is  established, 
is  changed  by  section  2014  of  the  Code,  which  provides  that  **  any 
person  in  the  possession  of  real  property  with  the  assent  of  the 
owner  is  presumed  to  be  a  tenant  at  will,  unless  the  contrary  is 
shown."    O'Brien  v.  Troxd,  760. 

LARCENY. 

See  Criminal  Law,  15, 16. 

LEASES. 

1.  Of  land  for  corn  crop  :  termination  :  right  to  stalk-pasture. 
Where  land  is  leased  for  the  purpose  only  of  raising  a  crop  of 
com  thereon,  the  lessee's  rights  expire  when  the  com  is  harvested 
and' he  is  not  entitled,  in  the  absence  of  a  special  stipulation  therefor, 
to  pasture  his  cattle  u^n  the  stalks.  So  neld  under  section  2016  of 
the  Code,  which  provides  that  *'  in  cases  of  field  tenants  or  croi>- 
pers,  *  *  *  leases  shall  be  held  to  expire  when  the  crop  is 
harvested ;  provided  that,  in  case  of  a  crop  of  com,  it  shall  not  be 
later  than  the  first  day  of  December,  unless,  otherwise  agreed 
upon."  Th9  rights  of  me  parties  in  such  cases  cannot  be  con- 
trolled by  custom.    Kyte  v.  Keller,  34. 

2.  Agreement  TO  pay  taxes:  release.  On  the  twelfth  day  of 
October,  1882,  defendant  was  in  possession  of  real  estate  owned  by 
plaintiff 's  assignor,  under  a  lease  which  bound  him  to  pay  the 
taxes  assessed  against  the  property  during  the  term  ;  but  on  said 
day  the  parties  entered  into  an  agreement  containing  these  words: 
"  The  parties  hereto  hereby  release  and  relieve  one  another  from 
all  the  terms  and  obligations  of  said  •  *  •  lease,  and  the  same 
are  to  stand  for  naught  from  this  time."  Held  that  this  released 
def endsmt  from  ti^e  oUigation  to  pay  the  taxes  of  1882 ;  for,  though 
they  were  assessed  during  the  term,  they  were  not  due  until  after 
the  release  was  executed.    Henry  v.  Chrinnger,  126. 

LIENS. 

Fob  liens  of  various  kinds,  see  appropriate  titles. 

LIBEL. 

Summary  PBOCEBDINO  against  attorney  for  money  colleotid.  A 
motion  for  an  order  upon  an  attorney  to  pav  over  money  ocdlected 
by  him,  under  section  2900  of  the  Code,  and  which  contains  only 
a  statement  of  the  facts  essential  to  the  recovery  of  the  relief 
asked,  is  a  privileged  communication,  and  is  not  libelous.  Hawk 
o.  Evans,  598. 
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LIFE  INSURANCE. 

See  INSUBANOB,  0-11. 

LIMITATION  OF  ACTIONS. 

See  Statute  of  Limitations. 

MALICIOUS  THREATS. 

See  Criminal  Law,  17. 

MASTER  AND  SERVANT. 

See  Railroads.  10-21. 

MECHANIC'S  LIEN. 

No  contbaot  with  owner  of  land.  H.,  W.  and  S.  had  agreed  to 
organize  a  corporation,  bat  it  was  not  organized  until  some  months 
later.  Meanwhile  H.,  by  agreement  with  the  others,  purchased 
land  in  his  own  name  and  erected  a  building  thereon,  all  of  which 
became  the  property  of  the  corporation  after  its  organization. 
Held  that  he  was  not  entitled  to  a  mechanic 's  lien  upon  the  prop- 
erty on  account  of  the  improvements  made  thereon  by  nim, 
because  they  were  not  made  under  any  contract  with  the  owner  of 
the  land,  as  the  statute  requires, — the  title  of  the  land  at  the  time 
being  in  himself,  and  the  corporation  not  yet  having  any  legal 
existence.  But  heldt  further,  that  he  was  entitled  to  judgment 
against  the  corporation  for  the  expenditures  made  by  him  for  its 
use  and  benefit.    Littleton  Sav,  Bk,  v,  Osceola  Land  Co,  6(X). 

MERGER. 

See  Fraudulent  Conyetancb,  8 ;  Mortoaqes,  1 ;  Sales,  8. 

MINORS. 

1.  Riqht  to  disaffirm  ooNTRAcrrs :  application  of  ruue  :  jueibdio 
TION.  Plaintiff,  while  a  minor,  bought  a  threshing-machine, 
giving  his  notes  for  the  purchase  price,  and  defendant  signed  the 
notes  as  suret^f,  takins^  a  mortgage  on  the  machine  for  his  security  ; 
but  plaintiff  uterwards  sold  the  machine  without  defendant's  con- 
sent, and  appropriated  the  proceeds  to  his  own  use.  Afterwutis, 
and  while  plaintiff  was  still  a  minor;  defendant  was  compelled  to 
pay  the  notes,  in  amount  about  seven  hundred  dollars.  Defendant, 
as  administrator  of  plaintiff's  father,  held  five  hundred  dollars 
which  belon^^  to  plaintiff  as  his  distributive  share  of  the  estate. 
While  plaintiff  was  yet  a  minor,  and  while  he  yet  had  some  of  the 
proceeds  of  the  machine  in  his  hands,  he  and  the  defendant  had  a 
settlement,  in  which  it  was  agreed  that  defendant  should  keep  the 
five  hundred  dollars  in  full  satisfaction  of  his  claim  against  plain- 
tiff for  paying  the  machine  notes ;  and  plaintiff  then  receipted  in 
full  to  defendant  for  his  share  of  his  father's  estate.  Thirty-two 
days  after  plaintiff  came  of  age,  he  notified  defendant  of  that  fact, 
and  that  he  elected  to  disaffirm  all  contracts  made  by  hun  with 
defendant  during  his  minority  ;  also  that  he  had  none  of  the  prop- 
erty or  money  obtained  by  him  by  virtue  of  such  contracts,  so  that 
he  was  unable  to  make  restitution  thereof.  Afterwards  he  brought 
this  action  to  recover  his  share  of  his  father's  estate.    Hdd — 

(1)  That  he  had  aright  to  disaffirm  the  contracts,  under  section 
2288  of  the  Code.    (See  cases  cited  in  opinion.) 

(2)  That  the  disaffirmance  was  made  in  a  reasonable  time  after 
obtaining  his  majority. 
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(8)  That  the  objeotion  that  the  district  court  as  a  court  of  pro- 
bate had  no  right  to  hear  and  determine  the  matter  was  not 
sound,  since  thiBtt  court  has  general  ork^al  as  well  as  pro- 
bate jurisdiction,  and  had  jurisdiction  of  the  subject-matter. 

(4)  That  a  judgment  was  properly  rendered  in  plaintiff 's  favor 
for  his  share  of  his  father's  estate.    Leaoooo  v,  Qriffith,  89. 

8.      JunOMBNT  AGAINST  :  NO  APPBABANOB   BY   QUABDIAN.     A  judgment 

afi;ainst  a  minor  is  void  where  there  has  been  no  appearance  for 
hun  either  by  his  regular  guardian  or  by  a  guardian  ad  litem, 
(Code,  sec.  8566.)    Dohmsv.  Mann,  728. 

8.  Void  saue  of  land  upon  forbclosurb  :  action  to  sbt  asidb  : 
BSTOPPBii.  When  plaintiff  was  a  minor  twenty  years  old  he 
owned  the  land  in  question,  subject  to  a  mortgage.  The  mortgage 
was  foreclosed  and  the  land  sold,  and  defendants  claim  under  tlutt 
sale ;  but  the  foreclosure  was  void  as  to  plaintiff,  for  the  reason  that 
the  court  had  no  jurisdiction  of  him.  But  for  six  or  eight  years 
si ter  the  sale  defendant  and  his  grantors  occupied  and  improved 
tiie  land  under  their  claim  of  title,  with  the  knowledge  of  the 
plaintiff,  who  abandoned  it  pendins^  the  foreclosure  proceedings, 
and  who  never  gave  any  notice  of  his  claim  upon  the  land  until 
the  beginning  of  this  action  to  set  aside  the  foreclosure  decree  and 
sale.  %ut  it  does  not  appear  that  during  this  time  he  was  any 
better  informed  than  were  defendants  of  the  real  condition  of  the 
title,  nor  that  they  relied  upon  his  representations  and  conduct  in 
purchasing  and  imf)roving  the  land.  Held  that  these  facts  did  not 
estop  him  from  maintaining  this  action.  (See  cases  cited  in  opin- 
ion.)   Id. 

MORTGAGES. 

1.  Mistakb  in  DBSOBipnoN  :  REFORMATION  :  BYIDBNCB.  The  evidence 
in  this  case  hdd  sufficient  to  authorize  the  reformation  of  a  mort- 
mge  to  cure  a  mistake  in  the  description  of  the  property.  Jones  v, 
BcSber,  808. 

2.  Merger  in  legal  title  :  priority.  Where  one  who  has  the  first 
mortg^age  on  land  takes,  for  further  security,  a  deed  for  the  land, 
and  gives  back  a  bond  to  reconvey  upon  the  payment  of  a  named 
sum,  the  mortgage  does  not,  in  the  absence  of  an  intention  to  that 
effect,  merge  in  tne  legal  title,  so  as  to  let  in  a  second  mortgage  as 
a  first  lien  on  the  land  ;  and  such  intention  will  not  be  presumed, 
bui  the  contrary,  since  such  result  would  be  against  the  mterestof 
the  first  mortgagee.  (See  cases  cited  in  opinion.)  Indeed,  the 
effect  of  the  deea  and  bond  to  reconvey  is  simply  that  of  another 
mortgage,  under  Code,  sections  8829,  8880.  MoElhaney  v.  5/ioe- 
maker^  416. 

8.  What  is  not  :  deed  with  agreement  to  reoonvey.  An  absolute 
deed  contained  an  agreement  on  the  part  of  the  grantee  to 
give  to  the  grantor  a  bond  to  reconvey  upon  the  payment 
of  a  certain  sum.  Held  that  this  did  not  show  a  debt 
from  the  grantor  to  the  grautee,  and  that  the  deed  was  given  to 
secure  it,  and  was,  hence,  only  a  mortgage.  Chandler  v.  Chandler, 
574. 
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4.  Foreclosure  for  note  due  :  decree  preserying  ubn  as  to  those 
NOT  DUB.  The  petition  for  the  foreclosure  of  a  mortgage  as  to  one 
of  the  notes  which  was  due— the  others  not  being  due—recited  the 
facts  as  to  the  notes  secured  by  the  mortgage,  and  gave  their  dates, 
their  amount,  and  the  time  wnen  they  would  become  due  ;  and  the 
prayer  of  the  petition  demanded  a  judgment  for  the  amount  due. 
**  and  foreclosure  of  said  mortgage  for  amount  of  such  judgment, 
and  for  sale  of  said  real  estate  on  special  execution ; "  and  the 
original  notice  followed  the  prayer  of  the  petition.  The  entry  on 
the  calendar  was  ^  follows:  *'In  default;  -personal  service  on 
both  defendants  ;  judgment  against  defendants  for  the  amount  of 
one  note  and  attorney's  fees,  and  decree  of  foreclosure  as  prayed." 
At  the  close  of  the  decree  as  it  was  entered  up,  it  was  ordered  that 
plaintiff 's  lien  upon  said  real  estate  for  the  notes  not  then  due 
should  be  preserved.  The  {Hroperty  was  sold,  and  redeemed  by 
defendant's  grantees,  who  sought  to  have  the  order  preserving  the 
lien  as  to  notes  not  yet  due  expunged,  as  not  being  warranted  by 
the  petition  and  original  notice,  nor  by  the  calendar  entries  of  the 
judge.  But  held  that  such  objections  were  not  well  taken,  and 
that  the  order  was  a  proper  one  to  make  in  such  a  case.  BurrinigTu 
V.  EUia,  649. 

5.      Of  real  estate,  with  ASSIONliENT  OF  rent  :   RECORDINa  :  NOTICE 

AS  TO  RENT.  Rents  of  real  estate  are  not  real  estate ;  and  a  real 
estate  mortg^age,  in  which  the  rents  of  the  building  are  assigned  to 
the  mortgagee,  does  not,  by  being  recorded  as  a  real  estate  mort- 
gage <mly,  impart  constructive  notice  to  his  lessee  of  the  mort- 
gagee's interest  in  the  rents.  What  the  effect  of  recording  tiie 
ins&ument  also  as  a  chattel  mortgage  would  have  been  is  not 
determined.    Trulock  v,  Donahue^  758. 

6. :  NOTICE  TO  SUB-LESSEE  :  LESSEE  NOT  BOUND.     In   SUCh  CaJSe, 

actual  notice  to  the  sub-lessee  of  the  buildings  of  thlb  assignment  of 
the  rents  would  not  bind  the  lessee,  unless  the  sub-lessee  was  the 
lessee's  agent  when  he  received  such  notice.    Id. 

7.  Foreclosure  :  plea  of  non-acceptance  :  estoppel.  Where 
money  was  bcn'rowed  with  the  imderstanding  that  it  should  be 
used  to  purchase  real  estate,  and  that  it  should  be  conveyed  to  the 
lender  as  security  for  the  loan,  and  it  was  so  conveyed  in  part,  but 
not  in  a  maimer  entirely  satisfactory  to  him,  and  he  at  the  time 
objected  to  the  deed,  but  afterwards  demanded  and  assented  to  it, 
held  that  the  borrower  could  not  afterwards  object  to  the  convey- 
ance on  the  ground  that  it  was  never  accepted.  Reichelt  v»  Seal, 
275. 

8.  Foreclosure.    See  Appeals,  2. 

9.  Of  xmoR's  lands.    See  Guardian,  1 

See  Chattel  Mortqages. 

MUNICIPAL  CORPORATIONS. 

See  Crnss  and  Towns  :  Countieb. 

NAMEa 

DiSORBPANOT  IN.  See  Criminal  Law,  7 ;  Former  Adjudication,  6 ; 
Qarmshment,  1,  2,  ;  Parties  to  Actions,  2 ;  Tax  Sale  and  Deed,  7. 
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NEGLIGENCE. 

1.  Loss  OF  DBPoerr  by  insolvency  of  joint  agent  :  who  bears  loss. 
Defendant  had  agreed  with  plaintiff  upon  the  terms  of  a  contract 
for  right  of  way  over  plaintiff 's  track,  and  a  deed  was  to  be  made 
accordingly,  for  which  defendant  was  to  pav  one  tliousand  dollars. 
B^  the  agreement  defendant  was  to  deposit  the  one  thousand  dollars 

'  with  one  H.,  which  he  did,  and  plaintiff  received  defendant's 
order  on  H.,  accepted  by  H.,  for  the  money,  to  be  paid  on  deliver- 
ing the  deed  to  H.  The  contract  contemplated  that  the  transaction 
should  be  completed  with  reasonable  dispatch,  and  defendant  was 
already  in  possession  of  the  right  of  way ;  but  plaintiff,  without 
good  excuse,  delayed  the  execution  of  the  deed  for  nearly  two 
years,  when  H.  had  become  insolvent,  though  he  was  solvent  for 
fifteen  months  after  the  deposit  was  made  with  him.  Held,  in  an 
action  against  defendant  for  the  specific  performance  of  the  con- 
tract, that,  since  the  deposit  haa  been  lost  through  plaintiff's 
laches,  it  could  not  recover  the  money  of  defendant,  but,  upon 
defendant  *s  cross-bill,  plaintiff  should  be  required  to  execute  and 
deliver  the  deed  for  right  of  way.  Chicago^  R.  I.  db  P.  By,  Co.  v. 
Wisconsin,  I,  6b  N,  By.  Co,  615. 

2,  The  same  :  evidence  of  takino  back  deposit.  In  such  case  H. 
was  allowed  to  testify  on  plaintiff 's  behalf  that  a  certain  company 
of  another  name  owned  the  defendant's  road,  that  he  entered  the 
one  thousand  dollars  to  the  credit  of  that  company,  and  paid  it  out 
for  defendant,  and  rendered  accounts  to  the  other  company.  Held 
that  this  was  incompetent  for  the  purpose  of  showing  tiiat  defend* 
ant  had  received  back  the  deposit  of  one  thousand  dollars,  and 
thus  prevented  H.  from  making  payment  of  the  money  to  plain- 
tiff.   Id. 

8.  Pleading  and  evidence:  instructions.  Where  the  petition  charged 
that  defendant  negligently,  by  means  of  fire  from  its  locomotive 
engine,  set  out  the  fire  which  did  the  damage  complained  of,  and 
no  motion  was  made  for  a  more  specific  statement  as  to  the  negli- 
gence, held  that  the  court  wss  authorized  and  required  to  submit 
to  the  jurv  any  and  all  questions  as  to  negligence  which  the  evi- 
dence tended  to  establish.  (Babcoek  v.  Chicago  db  N,  W,  By.  Co,, 
72  Iowa,  197,  distinguished,  )  BuUiss  v,  Chicago,  M,  db  8t,  P.  By, 
Co.,  680. 

See  Cities  and  Towns,  6-8,  10-12 ;  Counties,  2 ;  Pleading,  2 ;  Rail- 
roads, 10-25. 

NEGOTIABLE  INSTRUMENTS. 
See  Bane[6  and  Banking,  1 ;  Promissory  Notes. 


NEW  TRIAL. 
See  Practice  in  Sufremb  Court.  90. 
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NOTICE. 

1.  Of  pbiob  equities.    See  Chattel  Mortgages,  1,  6 ;  ConversioQ,  1. 

2.  By  becobdino  of  instbumemts.  See  Chattel  Mortgages,  1,  4,  5 ; 
Mortgages,  6. 

8.  Bt  possession  of  land.    See  Real  Estate,  8. 

NUISANCES. 

Bbidgb  oyeb  naviqablb  laeb  :  PBiVATE  AcnoN  to  abate  :  when 
NOT  maintainable.  Under  section  8881  of  the  Code,  as  well 
as  at  common  law,  a  private  individual  is  not  allowed  to  maintain 
an  action  to  restrain  or  abate  a  public  nuisance,  unless  he  can 
show  that  it  occasions  some  peculiar  or  special  damage  or  injuiy 
to  him.  (See  cases  cited  in  opinion.)  Accordingly,  where  defend- 
ant built  a  bridge  over  a  lake  claimed  by  plaintiffc  to  be  navigable, 
and  plaintiff  afterwards  engaged  in  the  business  of  keeping  ooats 
to  let  for  pleasure  and  fishing  purposes  on  the  lake,  and  the  ixridge 
proved  an  impediment  to  his  boats,  and  made  his  business  less 
profitable  than  otherwise  it  would  have  been,  hdd  that  he  had  no 
peculiar  ri^ht  to  navigate  the  lake,  and  that  he  could  not  main- 
tain an  action  to  abate  the  bridge  as  a  nuisance.  Innia  v.  Cedar 
Bapids,  I.  F.  AN,  W.  By.  Co,,  165. 

See  iNTOZiCATiNa  Liquobs,  18-17. 
OCCUPYING  CLAIMANTa 

1.      AonON  fob  IMPBOVEMENTB  :  HEBE  POSSBSSDEON  as  OOLOB  of  TITLE. 

Where  a  party,  under  the  occupyingK^laimant  law,  seeks  to  recover 
for  improvements  made  by  him  or  his  assignors  upon  land  which 
is  adjudged  to  belong  to  another,  and  the  only  color  of  title  under 
which  the  improvements  were  made  was  possession,  such  posses- 
sion must  have  been  continuous  for  five  years  up  to  the  time  at 
which  the  suit  was  brought  for  the  recovery  of  the  land ;  and  if  there 
is  no  evidence  of  such  continued  possession,  there  is  nothing  to 
submit  to  the  jury.     WeUe$  v.  Newaom,  81. 

9.  Impboyembnts  not  mai>e  in  good  faith.  Improvements  made  by 
an  occupying  claimant  after  he  has  had  notice  of  a  suit  in  ejectment 
are  not  made  in  good  faith,  and  he  cannot  recover  therefor,  and 
evidence  thereof  was  properly  excluded.    Id. 

m 

8.      AonON  FOB    DCPBOyEMENTS  :  COUNTEB-CLADf  :  USE  OF  LAND :  BES 

ADJX7DICATA.  In  suoh  actiou  the  adjudged  owner  of  the  land  is 
entitled  to  set-off,  as  against  the  value  of  the  improvements,  the 
use  and  occupation  of  the  land  prior  to  the  judgment  of  ejectment 
{Par9on8  v,  iuoses,  16  Iowa,  440),  where  the  record  of  such  judg- 
ment recites  that  in  that  action  he  withdrew  all  claims  for  the  use 
and  occupation  of  the  land,  though  such  claim  was  made  in  the 
petition.    Id, 

4.  Yalitbof  DCPBOYEMENTS:  EYIDBNCE.  In  an  actioQ  by  an  occupy- 
ing claimant  for  improvements,  the  question  is  what  the  improve- 
ments are  worth,  as  improvements  on  the  land,  and  not  what  tiiey 
may  have  cost,  Hence  evidence  of  what  it  was  worth  to  do 
breaking  on  the  land  fourteen  years  prior  to  the  action  should  have 
been  stricken  out.    2d. 
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OFFICERS, 
Actions  against.    See  Statute  of  Limitations,  1,  4. 

ORDINANCES. 
Passage  and  publication:   evidencb.    See  Cities  and  Towns,  1-5; 

ORIGINAL  NOTICE. 

Service  of  :  jurisdiction.  A  retuni  on  an  original  notice  recited 
that  it  was  served  upon  defendant  D.  on  a  certain  day  and  in  a 
named  township  in  Linn  county  **  by  delivering  to  Mary  H.  a  true 
copy  of  this  notice,  that  being  her  home  and  place  of  residence  ; 
D.  not  found  in  Linn  county."  It  was  not  shown  that  D.  and 
Mary  H.  were  members  of  the  same  family,  nor  that  the  copy  was 
left  at  D.'s  usual  place  of  residence.  Held  that  such  service  gave 
the  court  no  jurisdiction  of  D.,  and  that  a  decree  rendered  thereon 
was  void,  and  subject  to  be  set  aside  in  a  collateral  proceeding. 
(See  opinion  for  cases  cited.)    Dohnia  v,  Mann^  723. 

PARENT  AND  CHILD, 

1.  Produce  of  farm  held  by  mother  in  trust  for  children  :  own- 
ership OF  produce  :  EVIDENCE.  Where  a  mother  held  the  title  to 
land  in  trust  for  her  children,  and  the  whole  family,  including  the 
father,  lived  upon  and  cultivated  the  luid,  if  by  agreement  or 
understanding  of  the  parties  the  family  occupied  the  land  for  the 
benefit  of  the  childreui  by  whose  labor  in  cultivating  it  the  prop- 
erty in  question  was  acquired,  and  some  of  the  child^n  had  oeon 
emancipated  by  the  parents,  and  those  not  emancipated  had,  with 
the  consent  of  the  parents,  labored  upon  the  farm  for  their  own 
advantage,  and  not  for  their  parents,  hdd  that  the  proper^  did 
not  belong  to  the  parents,  but  to  the  children  ;  also  that  the  agree- 
ment or  understanding  referred  to  might  be  inferred  from  the  acts, 
conduct  and  transactions  of  the  parents  and  children.  Bener  v. 
Edgirigtont  105. 

2.     : :  INSTRUCTION.  In  such  case,  if  some  of  the  children 

acquired  the  property  for  themselves  and  the  other  children,  under 
an  understanding  with  the  parents  that  it  should  belong  to  the 
children,  and  not  to  the  family  generally,  then  it  was  not  hable  for 
the  debts  of  the  {Murents,  and  an  instruction  to  that  effect  is  approved. 
IdU 

See  Fraud,  2. 

PARTIES  TO  ACTIONS. 

1,  Beneficiary  of  contract.  An  order  by  defendant  to  plaintiffs, 
authorizing  them  to  procure  for  him  a  certain  machine  from  the 
manufacturer,  for  which  the  defendant  agreed  to  pay  a  span  of 
horses,  is  a  contract  with  plaintiffs,  on  which  they  may  maintain 
an  action,  and  not  with  tne  manufacturer ;  especially  where  the 
evidence  tends  to  show  that  it  was  not  a  contract  which  plaintiffs 
had  authority  to  make  for  the  manufacturer,  and  that  it  was  in 
fact  made  for  their  own  benefit.    Jackson  v.  Mott,  2&dt 
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2.  Whetheb  HuesBAifD,  OB  WIFE  WITH  SAMS  DniiAK  The  original 
petition  in  this  case  gave  the  name  of  the  plaintiff  as  C.  Z.,  and  all 
the  personal  pronouns  therein  referring  to  the  plaintiff  were  of  the 
masculine  gender.  Bat  the  petition  was  verified  by  G.  Z.,  as  agent 
for  C.  Z.,  and  the  Terification  recited  that  the  person  making  it 
was  better  acquainted  with  the  facts  of  the  case  "  than  the  plain- 
tiff horeelf.''  The  plaintiff  was  either  Conrad  Z.,  or  Ganrfine  Z., 
his  wife.  In  subsequent  pleadings  it  was  fully  admitted  that 
Caroline  was  the  plaintiff.  Hdd  that  the  court  did  not  err  in 
regarding  her  as  the  plaintiff  in  the  case.  Zimmermanv,  Farmen^ 
Ins.  Co.,  352. 

See  Admihibtratobs,  1 ;  False  Refkessrtationb,  1,  (2) ;  Nuisabcss,  I ; 
Pkacticb  nv  Supreme  Court,  29,  34 ;  Railroads,  3l 

PARTNERSHIP. 

1.  Wrong  acts  of  partner:  liabilitt.  Though  a  partner  acts 
unwisely  in  incurring  liabilities  for  the  firm,  the  resolting  loss 
cannot  px>perly  be  charged  to  him  personally,  upon  a  dissolution, 
where  it  is  not  shown  that  his  acts  were  also  wanton  or 
fraudulent.    Charlton  v.  Sloan,  288. 

2.  Contract  of  individual  partner.  A  contract  made  by  one  part- 
ner, by  which  he  does  not  assume  to  bind  anyone  but  hnnself ,  can- 
not be  held  to  bind  the  firm,  though  relating  to  the  business  in 
which  the  firm  is  engaged.    Hubenthal  v.  Kennedy,  707. 

8.     AocouNTiNO.    Branhard  v.  Scott,  773. 

See  Equity,  2. 

PATENTa 

1.  Patent  riohtb  :  sale  of  license  to  use  in  certain  territory  : 
ooNSTRUcnoN  OF  CONTRACT.  Defendants  sold  to  plaintiff  an 
undivided  half  interest  in  the  right  to  use  a  certain  patented 
machine  in  certain  territory,  but  reserved  the  right  to  make  the 
machine  itself.  The  right  sold  was  transferable,  and  there  was  an 
arrangement  between  the  parties  that  they  should  proceed  to  make 
sales  of  the  right  of  the  teiritory  owned  in  common  by  them,  and 
that  they  should  account  to  each  other  for  the  proceeds  in  propor- 
tion to  the  interest  held  by  each.  Held  that  defendants  were  not 
bound  to  account  to  plaintiff  for  the  profits  on  machines  sold  by 
them  in  the  territory  to  persons  who  had  already  purchased  the 
right  to  use  them.    HvbenthaJ  v,  Kennedy,  707. 

2.  The  same.  In  such  case  plaintiff  sold  the  right  to  use  the  machine 
in  a  certain  county,  and  took  the  vendee's  notes  therefor.  He  also, 
at  the  same  time,  sold  to  the  vendee,  for  cash,  one  of  the  machines 
which  he  purchased  of  the  manufacturers,  warranting  it  for  qual- 
ity and  capaci^.  In  an  action  on  the  notes  the  vendee  set  up  a 
counter-claim  for  a  breach  of  the  warranty,  and  recovered  thereon. 
Held  that  the  sale  of  the  machine  was  not  a  matter^  of  common 
interest  between  plaintiff  and  defendants,  and  that,  in  an  account- 
ing between  them,  plaintiff  was  not  entitled  to  an  allowance  for 
the  costs  and  expenses  of  litigation  as  to  the  counter-claim,    /d. 
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PAYMENTS. 

1.  Application  :  contbact  fob  sals  of  land  :  strict  foreclobube. 
One  S.  held  contvacts  from  plaintiff  for  the  purchase  of  five  lots. 
Defendant  held  like  contracts  for  the  purchase  of  six  lots  in  the 
same  town.  The  contracts  all  provided  for  a  strict  foreclosure 
upon  default  in  i)ayment  for  the  lots.  Afterwards  defendant 
obtained  an  extension  of  time  for  the  payment  on  dU  the  above- 
mentioned  contracts.  How  he  became  hable  on  the  contracts  to 
8.  does  not  appear,  but  his  contract  for  an  extension  recognized 
his  liabilitj  thereon.  He  failed,  however,  to  pay  within  the 
extended  time,  but  afterwards  paid  enough  to  satisfy  the  balance 
on  the  six  lots  purchased  by  him,  but  not  enoue^h  to  satisfy  the 
•  balance  due  on  all  the  lots.  No  application  of  this  lasc  payment 
was  made  by  defendant,  and  none  is  shown  to  have  been  made  by 
plaintiff,  except  such  as  may  be  inferred  from  the  fact  that  some 
nine  months  afterwards  plaintiff  made  an  indorsement  on  each  of 
the  eleven  contracts,  declaring  them,  and  all  rights  of  the  pur- 
chasers under  them,  forfeited,  and  insisted  on  a  strict  foreclosure 
of  all  of  them.  Held  that  plaintiff  could  not  insist  upon  a  strict 
foreclosure  without  showing  that  it  was  diligent  to  exercise  its 
right ;  and,  in  the  abseuce  of  any  satisfactorv  proof  that  it  divided 
the  last  payment  and  applied  it  equaUy,  when  made,  on  all  the 
contracts,  the  law  would  apply  it  on  the  contracts  for  the  six  lots 
originally  purchased  by  defendant ;  and,  since  it  was  sufficient  to 
pay  the  balance  due  thereon,  and  was  paid  before  any  forfeiture 
was  declared,  defendant's  equitable  title  to  those  lots  was  good  as 
against  the  legal  title  still  held  by  plaintiff.  (Compare  lotoa  R. 
JR.  Land  Co.  v,  Michel,  41  Iowa,  402.)  Blair  Totm  Lot  A  Land 
Co.  V.  HiUi8y  346. 

3.      VOLUNTABT  PAYHBNT  OF  ANOTHER  *8  DEBT  :  BBOOVEBT.     One  who, 

as  a  mere  volunteer,  pa^r^  another 's  debt  cannot  recover  from  him 
the  amount  so  paid.    Richardson  v.  Blinkiron,  255. 

See  Estoppel,  2 ;  Executions,  1. 

PENSIONS. 

!•      PbOPERTY  PUBCHASED    WITH  :  EXEMPTION  :   CHAPTEB  28,  LAWS  OF 
1884  :  CONSTITUTIONALITY  :  DfPAIBMENT  OF  CONTRACTS.     This  COUrt 

has  held  that  the  statutes  of  the  United  States  do  not  have  the 
effect  to  exempt  from  seizure,  on  execution  or  attachment,  money 
paid  to  a  pensioner  after  the  same  has  come  into  his  hands.  ( See 
cases  cited  in  opinion.)  As  a  logical  consequence  of  those  decis- 
ions, it  is  held  in  this  case  that  a  homestead  purchased  with  such 
money  is  not  exempt  in  this  state  from  attachment  for  a  debt 
contracted  prior  to  the  purchase  of  the  homestead  and  prior  to  the 
enactment  of  chapter  23,  Laws  of  1884,  notwithstanding  said  act 
declares  to  the  contrary  ;  and  that  said  act,  so  far  as  it  declares  to 
the  contrary,  is  void,  being  in  violation  of  article  1,  section  10,  of 
the  constitution  of  the  United  States,  which  declares  that  *'  no 
state  shall  pass  any  law  impairing  the  obligation  of  contracts ;" 
the  rule  bemg  that  statutes  which  undertake,  after  contracts  are 
entered  into,  to  exempt  proper^  from  seizure  for  their  satisfac- 
tion, which,  but  for  the  exemption  created,  would  have  been  liable 
to  seizure,  are  in  conflict  with  that  provision.  [Beck  and  Roth- 
BOCK,  JJ.,  dissenting,]    Foster  v.  Byme^  295. 

Vol.  76—53 
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PERSONAL  INJURIES. 

t.  Caxtbb  of:  instbuctiok  without  BvmBNOB.  Plaintiff  fell  on 
defendant's  sidewalk,  and  afterwards  she  had  pain  in  her  left 
breast,  and  a  cancer  developed  there,  and  ttie  breast  was  ampa- 
tated.  The  evidence  shows  that  the  disease  was  hereditary,* but 
that  a  bruise  on  the  breast  might  have  developed  it.  But  there 
was  no  evidence  that  she  received  such  bruise  in  the  fall,  nor  that 
she  had  no  pain  in  her  breast  before  the  fall.  Held  that  the  evi- 
dence did  not  justify  an  instruction  submitting  to  the  jury  the 
?[uestion  whether  the  growth  of  the  disease  was  occasioned  by  the 
all.    TrapneU  v.  City  of  Red  Oak  Junction^  744. 

2.  Damaqes  :  nursing  :  instruction  withoxtt  evidbnce.  In  such 
case  it  was  shown  that  plaintiff  was  cared  for  during  her  affliction 
by  members  of  her  father's  family,  with  whom  she  lived;  but 
there  was  no  evidence  of  the  value  of  their  services,  or  that  any 
charge  was  made  therefor.    The  court  instructed  the  jury  that  if 

Elaintiff  was  entitled  to  recover,  and  the  evidence  showed  that  she 
ad  incurred  expenses  for  her  care  by  reason  of  the  injury,  the^ 
should  allow  her  therefor.  Held  error,  because  there  was  no  evi- 
dence to  justify  the  instruction.    Id, 

SeeCmss  and  Towns,  6-B,  10-12;  Ck>UNTiES,  2;  Evidencb,  8;  Rail- 
roads, 10-21. 

PHARMACISTS. 
Sales  of  liquors  bt.    See  Intoxicating  Liquors,  8-10. 

PLEADING. 

1.  Amendment:  change  fbom  law  to  bquitt:  limitation  of 
action  :  LIFE  INSUBANCE.  The  policy  of  life  insurance  declared  on 
provided  that  no  action  thereon  could  be  maintained  unless  begun 
within  one  year  after  the  death  of  the  insured.  The  acti09  was 
brought  as  an  action  at  law  within  that  time,  and  the  petition  set 
up  all  the  facts  entitling  plaintiff  to  relief ;  but  the  relief  which  he 
was  entitled  to  was  equitable  and  not  legal.  (See  72  Iowa,  242.) 
After  the  lapse  of  more  than  a  year,  and  after  this  court  had 
reversed  a  judgment  in  his  favor,  plaintiff  amended  his  petition  so 
as  to  demand  uie  equitable  relief  to  which  this  court  neld  him 
to*foe  entitled.  Heia  that  such  amendment  was  germane  to  the 
original  petition,  and  was  properly  allowed,  and  that  the  action 
dated  from  the  time  the  original  petition  was  filed,  and  not  from 
the  date  of  the  amendment.  (See  opinion  for  cases  and  statutes 
cited.)    Newman  v.  Covenant  Mut,  Ins,  Ass'n,  60. 

2.  Negugencb  :  AMENDMENT :  LIMITATION  OF  ACTION.  In  an  action 
for  negligence  resulting  in  the  derailment  of  an  engine  and  the 
killing  of  plaintiff 's  intestate,  an  amendment,  pleaded  after  the 
action  would  have  been  barred  by  the  statute  of  limitations,  setting 
up  additional  grounds  of  negligence  contributing  to  the  derailment 
and  the  consequent  death,  does  not  state  a  new  cause  of  action ; 
and  a  demurrer  to  surh  amendment  based  on  the  statute  of  limita- 
tions was  properly  overruled.  Kvhns  v.  Wisconsin,  L  A  N,  Ry, 
Co.,  67. 
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8.  DBFEcnvB  TBBIFIOATION  :  EFFECTT.  A  defect  in  the  Terification  of 
a  i)etition  in  attachment  is  waived  by  answering  and  going  to  trial. 
It  is  no  ground  for  a  motion  in  arrest  of  judgment.  Turner  v. 
Youriker.  258. 

4.  CouiniEn-OLAiM :  what  ib.  The  word  "counter-claim/'  as  used  in 
the  Code,  includes  the  *' set-off,"  "counter-claim"  and  "cross-* 
demand  "  of  the  Revision.  And  in  an  action  by  an  administrator 
against  the  two  makers  of  a  promissory  note  to  his  intestate,  hdd 
that  a  claim  in  favor  of  one  of  the  defendants  for  boarding  the 
intestate  and  her  son,  might  be  pleaded  as  a  counter-claim,  under 
section  2659,  par.  1,  of  the  Ck)de.  (Compare  Allen  v.  Maddox,  40 
Iowa,  124.)    Sherman  v.  Hale.  883. 

'  6.  Double  collection  of  same  debt  :  usury  :  former  adjudication. 
The  petition  in  this  case  ( which  is  fully  set  out  in  the  opinion  ) 
stated  that  plaintiff  had  borrowed  money  of  the  defendant,  and 
had  given  him  a  real-estate  mortgage  to  secure  the  loan,  and  also  a 
chattel  mortgage  for  the  same  purpose,  and  that  defendant  had 
sold  the  chattels  under  the  mortgage  and  kept  the  proceeds,  and 
had  afterwards  foreclosed  the  real-estate  mortgage  and  bought  in 
the  land  for  more  than  enough  to  pav  the  money  loaned,  with 
interest,  costs  and  attorney*s  fees ;  and  plaintiff  demanded  judg- 
ment for  the  proceeds  of  the  chattels,  with  interest.  Held  that, 
while  the  petition  was  not  weU  drawn,  it  stated  a  cause  of  action, 
and  was  not  demurrable  on  the  ground  that  it  showed  on  its  face 
that  the  action  was  to  recover  for  usury  ;  nor  on  the  |;round  that 
the  subject  of  the  action  was  shown  to  have  been  adjudicated  in 
the  action  of  foreclosure  referred  to  in  the  petition.  Diamond  v. 
Jones,  422. 

6.  Inoonsibtbnt  claims  in  different  counts,  a  plaintiff  may  in 
the  same  action,  in  different  counts,  join  a  claim  to  recover  rent  of 
real  estate  under  an  implied  contract,  and  also  a  claim  for  damages 
for  the  wronp;f ul  occupation  of  the  same  real  estate  for  the  same 
time.  In  this  case  the  first  claim  was  set  up  in  the  original  peti- 
tion, and  the  second  one  in  an  amendment.  (See  Code,  sec.  2680, 
and  Jack  v.  Dee  Monies  db  Ft,  D.  By.  Co,,  40  Iowa,  627.)  Foster  v. 
Hinson,  714. 

7.  Effect  of  general  denial,  after  partial  admission,  with  flea 
OF  TENDER :  RAILROADS  :  STOCK  KiLLiNQ.    In  this  action  to  recover 

•  double  damages  for  seven  calves  killed  bv  defendant's  train  while 
running  at  liu'ge  at  a  place  where  it  had  a  right  to  fence  but  did 
not,  defendant  answered  that  it  admitted  the  killing  of  six  of 
the  calves,  but  denied  all  other  averments  of  the  petition,  and  in 
another  division  it  averred  that  the  six  calves  killea  did  not  exceed 
in  value  a  certain  sum,  and  that  it  tendered  that  sum  to  plaintiff 
within  thirty  days  after  notice  of  the  killing.  Held  tnat  the 
admissioh  of  the  killing  of  the  six  calves  carried  with  it  an  admis- 
sion that  they  were  running  at  large  at  a  place  where  defendant 
had  the  ri^ht,  but  had  ne^ected,  to  fence,  and  that  the  general 
denial  put  in  issue  only  the  killing  of  the  seventh  calf  and  the  ser- 
vice of  the  double-damage  notice,  pleaded  in  the  petition  ;  and  that 
this  was  especoally  so  in  view  of  the  plea  of  tender,  which,  though 
in  another  division,  was  an  admission  of  the  cause  of  action,  and 
to  that  extent  controlled  the  other  division  of  the  answer.  ( See 
cases  cited  in  opinion,)  Taylor  v.  Chicago^  St,  P.  <t  K,  C,  Ry. 
Co,,  768.   ^ 
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8.  Demurrer:  "not  entitled  to  relief  demanded:"  when  not 
WELL  TAKEN.  A  demurrer  based  on  the  ground  that  *' the  facts 
stated  in  the  petition  do  not  entitle  plaintiff  to  the  relief 
demanded,*'  is  properly  overruled  where  the  prayer  is  for  general 
relief,  and  the  petition  shows  that  the  plaintiff  is  entitled  to  some 
relief.  Accordingly,  where  the  petition  showed  that  defendant 
had  levied  an  attachment  upon  property  on  which  she  held  a  valid 
and  duly  recorded  mortgage,  and  that  she  had  duly  notified  him 
of  her  lien,  and  given  him  a  statement  of  the  nature  and  amount 
of  the  debt  secured  by  the  mortgage,  but  that  he  refused  to  release 
the  property,  though  neither  he  nor  the  attachment  plaintiff  had 
paid  or  tendered  her  the  amount  of  the  debt  nor  deposited  it  with 
the  clerk,  and  she  thereupon  prayed  for  an  injunction  and  for 
general  relief,  held  that,  if  she  was  not  entitled  to  an  injunction, 
she  was  entitled  to  judgment  settling  and  determining  her  right  of  • 
possession,  and  that  a  demurrer  on  the  ground  above  stated  was 
properly  overruled.  Though  the  action  for  such  relief  alone 
should  have  been  brought  at  law,  an  error  as  to  the  kind  of  pro- 
ceedings is  no  ground  for  demurrer.  Thomas  v,  Farley  Manuf.  Co,, 
785. 

0.  Counter-claim  improperly  pleaded:  waiver.  See  Attach- 
ment, 7.  / 

10.  Custom.    See  Banks  and  Banking,  1. 

11.  In  election  oontest  :  amendment.    See  Elections,  2. 

See  Chattel  Mortoaoes,  6 ;   Cities  and  Towns,  10 ;  Contracts,  *2  ;. 
Negligence,  1 ;  Practice  in  Supreme  Court,  40;  Receivers,  1 ; 
Replevin,  1 ;  Sales,  2.  » 

POSSESSION. 

Of  land:  notice  of  right.    See  Real  Estate,  8. 

See  Adverse  Possession. 

PRACTICE  AND  PROCEDURE. 

1.  On  procedendo  :  duty  op  trial  court  :  presumption  in  its  favor. 
When  a  former  appeal  of  this  cause  was  determined  in  plaintiff  *s 
favor,  defendant  moved  this  court  to  remand  the  cause  with  leave 
to  him  to  introduce  additional  testimony ;  but  the  motion  was 
overruled.  When  the  cause  afterwards  came  up  on  procedendo  in 
the  trial  court,  defendant  renewed  his  motion  for  leave  to  intro- 
duce additional  testimony  on  the  same  grounds,  and  the  motion 
was  sustained,  but  judgment  was  rendered  in  favor  of  plaintiff, 
from  which  this  appeal  is  taken.  Held  that  upon  the  prooedenda 
plaintiff  was  entitled  to  judgment  as  a  matter  of  right ;  that  it  was 
error  for  the  trial  court  to  sustain  defendant's  motion  ( tiiough  an 
appeal  would  not  lie  therefrom — 60  Iowa,  700)  ;  and  that  this  court 
wm  presume  that  the  trial  court  refused  to  consider  the  additional 
evidence  improperly  admitted,  and  rightly  rendered  judKment 
for  the  plaintiff.  (See  cases  cited  in  opinion.)  Oarmoe  v,  Windiey 
289. 

2.  Compelling  adversary  to  produce  books  and  papers.  Plaintiff 
served  on  defendant's  secretary  a  subpoena,  directing  him  to  pro- 
duce at  the  trial  certain  papers  to  be  used  as  evidence.  The  secretary 
refused  to  produce  the  papers,  although  admitting  that  he  had  them 
in  his  possession.  Plamtiff  then  oraUy  moved  the  court  for  a  rule 
on  defendant  for  their  production,  but  the  court  denied  the  order. 
Held  tJbat  this  ruling  was  right,  because,  under  sections  8685-3687 
of  t^e  Code,  the  apphcation  for  such  an  order  must  be  based  upon 
a  petition,  stating  the  facts  expected  to  be  proved  by  the  papers. 
The  motion  was  not  directed  against  the  witness  for  contempt  in 
refusing  to  obey  the  subpoena, — ^which  would  have  made  an 
entirely  different  case.  Beebe  v.  Equitable  Mut.  Life  db  End.  Ass'u. 
129. 


INDEX.  887 

8.  Contention  AS  TO  TESTDfONT :  BBOALUNG  WITNESSES.  Where  there 
was  a  misunderstanding  between  the  court  and  counsel  as  to  what 
the  witnesses  had  testmed  to  on  a  certain  point,  it  was  proper  to 
allow  them  to  be  recalled  for  further  examination  on  that  point. 
State  v,  Huff,  200. 

4.  Motion  TO  dibectvbrdiot:  PRESENCE  OF  JX7BY  AT  HEABiNO.  When 
counsel  take  the  chances  of  moving  for  a  verdict  by  direction  of 
the  court,  they  have  no  right  to  require  that  the  jury  be  sent  out 

-  while  the  motion  is  heard,  to  avoid  the  effect  of  the  possible  over- 
ruling of  the  motion.    Id. 

5.  Trial  :  right  to  open  and  close  :  waivbs.  Where  a  party  who 
has  the  right  to  open  and  close  a  case  in  the  introduction  of  the 
evidence  and  in  the  argument  to  the  jury,  does  not  at  the  time 
demand  his  ri^ht,  but  allows  the  other  party  to  open  and  close 
without  objection,  he  waives  the  ri^ht,  and  cannot  afterwards  be 
heard  to  complain.    Sherman  v,  Hcue,  888. 

6.      PlNDINOS  OF  FACT  AND  LAW  BY  COURT  :  WHEN  TO  BE  MADE  AND  FILED. 

When  the  court,  upon  the  trial  of  a  question  of  fact  without  a  jury, 
makes  a  written  statement  of  the  facts  found,  and  of  the  conclu- 
sions of  law  founded  thereon,  as  provided  by  section  2743  of  the 
Code,  such  findings  must  be  made  and  filed  before  or  at  the  time  of 
the  rendition  of  the  judgment  based  thereon,  unless  the  parties 
consent  to  an  extension  of  the  time  for  making  and  filing  the  same ; 
but  such  consent  cannot  be  inferred  from  an  agreement  to  extend 
the  time  for  signing  the  bill  of  exceptions.  Accordingly,  hdd  l^t 
where  such  findings  were  filed  after  judgment,  without  consent  of 
parties,  they  became  no  part,  of  the  record,  and  exceptions  thereto 
could  not  be  considered  on  appeal.  (Compare  BtLck  v.  Molt,  74  Iowa, 
29i.)    Hodges  v.  Goetzman,  476. 

7.  Reading  deposition  in  argument  as  to  its  competency.  It  is  not 
misconduct  of  counsel  to  read  portions  of  a  deposition,  in  the 
presence  of  the  jurv,  while  advocating  its  competency  in  argument 
to  the  court,  though  the  court  finally  excludes  it.  Hogera  v.  Winch, 
646. 

8.  Setting  day  for  trial:  discretion  of  court:  waiver.  The 
proper  and  efficient  conduct  of  the  business  before  trial  courts  abso- 
lutely demands  that  a  large  discretion  be  reposed  in  them  in  regard 
to  the  assigning  of  causes  for  trial,  and  the  exercise  of  such  discre- 
tion will  not  be  interf erred  with  unless  it  appears  that  a  wrong  has 
been  done  or  a  right  invaded.  But  error,  if  it  be  conceded,  in  setting 
a  cause  for  trial  on  a  certain  day  is  waived,  when  it  is  afterwards 
set  for  an  earlier  day,  and  no  objection  is  made  to  such  order. 
Foster  v,  Hinson,  714. 

9.  Record  :  ezcefhons  to  iNSTRUcnoNS.  Instructions  and  excep- 
tions thereto  are  a  part  of  the  record,  and  they  need  not  be  made 
of  record  by  bill  of  exceptions.  (See  Code,  sec.  2787 ;  Welle  v, 
Burlington,  C.  R,  <Sb  N,  icy,  Co.,  66  Iowa,  620.)  AUiaon  t;.  Jack, 
206. 

10.  Bill  of  exceptions  :  preserving  evidence.  Where  a  skeleton 
bill  of  exceptions  states  that  the  short-hand  reporter's  notes  are 
on  file,  and  makes  them,  and  the  translation  thereof,  a  part  of  the 
bill,  and  directs  the  clerk  to  copy  the  translation  thereof  into 
the  bill,  this  is  sufficient,  even  though  the  translation  is  not 
filed  imtil  after  the  filing  of  the  bill.  ( See  Code,  seo.  8777,  and 
Hampton  v.  Moorhead,  62  Iowa,  92.)  Hunter  v.  Burlington,  C  M, 
d?JV, -Ry.  Co.,  490, 
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11.  Bill  07  BXOBFnoNS :  SHORT-HAMD  NOTES.  A  bill  of  exceptioiiB  need 
not  embody  or  have  attached  the  short-ha  nd  reporter's  notes  of  the 
evidence.  It  is  sufficient  to  embody  them  by  reference.  WdUer  v, 
WaUer,  518. 

12.  Bill  of  bxceptioks:  timb  of  FiLma.  The  statute  (Code,  sec. 
2881 )  requires  a  bill  of  exceptions  to  be  filed  during  the  term, 
unless  by  consent  of  the  parties,  or  by  order  of  the  court  or  judge, 
the  time  is  extended.  In  this  case  the  bill  was  filed  after  the  term, 
and  without  any  such  consent  or  order.  Held  that  it  should  be 
stricken  from  the  files  on  motion  of  this  court.  Deeri^g  v.  Irmng, 
519. 

18.  Evidence  fob  appeal  :  filinq.  The  short-  hand  reporter's  notes 
are  filed  when  deposited  with  the  clerk  for  t  hat  purpose,  though 
not  marked  **  filed/'  but  the  evidence  does  not  become  a  part  of 
the  record  until  a  translation  of  the  notes  is  also  filed,  and  me  evi- 
dence thus  prenented  is  duly  certified  by  the  judge.  (See  opinion  for 
cases  cited.)    Harrison  v.  Snair,  558. 

14.  Rules  of  practice  :  power  of  courts  to  make.    See  Courts,  1. 

15.  Cross-examination.    See  Evidence,  6,  7. 

For  practice  in  criminal  gases,  see  Criminal  Law,  passim. 

See  Continuance,  1 ;  Evidence,  passim ;  Pleading,  passim ;  PBAoncB 
IN  Supreme  Court. 

PRACTICE  AND  PROCEDURE  IN  SUPREME  COURT. 

1.  Defective  abstract.  An  action  triable  de  novo  in  this  court  can- 
not be  considered  on  its  merits  where  the  abstract  does  not  show 
all  the  pleadings  on  which  the  cause  was  tried,  nor  all  the  evi- 
dence. The  claim  of  appellants  that  all  the  material  evidence  is 
abstracted  is  futile,  for  the  materiality  of  the  evidence  is  a  ques- 
tion for  the  court.     McCoy  v,  Avier,  Emigrant  Co,,  720. 

3.  Amended  abstract  :  what  is.  A  certificate  of  the  clerk  of  the 
trial  court,  filed  in  this  court  by  appellee,  to  the  effect  that  no 
translation  of  the  short-hand  notes  was  filed,  is  to  be  regarded  as 
an  amended  abstract  showing  the  true  condition  of  the  record  in 
that  respect.    Harrison  v.  Snair,  558. 

8.  Abstract  :  showing  of  judgment.  WHere  the  abstract  states 
that  there  was  a  verdict  for  plaintiffs  for  one  hundred  and  twenty- 
five  dollars,  and  judgment  on  the  verdict,  this  is  sufiicient  to  show 
that  the  judgment  was  rendered/  without  setting  out  the  record  of 
the  judgment,  and  that  it  was  for  one  hundred  and  twenty-five 
dollars.     Waller  v.  Waller,  513. 

4.     :  bill  of  exceptions.    Where  the  abstract  states :     ''By 

consent  the  defendants  have  to  the  twentieth  dav  of  November, 
1887,  to  file  a  bill  of  exceptions,  which  was  filed  November  10, 
1887,*'  this  court  will  understand  that  it  was  a  perfected  and  settled 
bill,  and  that  it  was  filed  within  the  time.    Id. 

5.     :  SHOWiNa  of  appeal.    Where  the  abstract,  after  stating  the 

proceedings  of  the  cause  in  their  r^^lar  order,  proceeds  to  say : 
"On  the  ninth  day  of  November  the  defendants  Ferfected  an 
appeal  to  the  supreme  court  of  the  state  of  Iowa,*'  it  will  be  imder- 
stood  that  the  appeal  was  from  the  judgment  recited  in  the  former 
part  of  the  abstract.    Id, 

6.  Appeal  not  shown  by  abstract  :  dismissal.  Where  the  abstract 
of  the  record  submitted  to  this  court  by  an  appellant  fails  to  show 
^at  an  appeal  has  been  taken,  the  court  has  no  jurisdiction  tooept 
to  dismiss  the  case.    Schooley  v.  Globe  Ins.  Co.,  78.. 
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7.  IssuFViaaNT  abstract.  Where  the  abstract  doee  not  purport  to 
set  ont  all  the  record  necessary  to  a  review  of  the  rulings  of  the 
couit,  and  appellee  denies  that  it  shows  all  that  occurred,  they 
will  be  presumed  to  be  correct,  and  therefore  affirmedi  Brimm  v. 
Long,  414. 

8.  Transobift:  original  papers  as  substitutb.  When  the  statute 
requires  a  transcript  of  the  record  of  a  case  to  be  sent  to  this  court 
on  appeal,  the  requirement  is  not  complied  with  by  filing  here  the 
original  papers.  And  sOt  in  an  equity  case,  where  a  trial  de  novo 
was  sought,  and  thefe  was  no  agreed  abstract,  and  appellee 
claimed  that  it  did  not  appear  that  the  evidence  was  before  the 
court,  Tield  that  the  original  certificate  of  the  trial  judge  to  the 
evidence  could  not  be  considered,  and,  there  being  no  transcript  of 
such  certificate,  the  evidence  must  be  regarded  as  without  certifi- 
cation, and  the  appeal  dismissed.  And  in  the  same  case,  for  a  like 
reason,  held  f urtner  that  the  original  notices  of  appeal  filed  in  this 
court,  instead  of  copies  thereof,  as  the  law  requires,  cx>uld  not  be 
considered  as  showing  that  an  appeal  had  been  taken,  and  for  that 
reason  also  the  appeal  must  be  dismissed ;  especially  since  the 
original  notices  of  appeal  showed  that  service  thereof  was  made 
before  the  date  of  the  judgment  appealed  from.  (  See  Ck>de,  sees. 
8179,8181.)     Cox  V.  Macy,  SIQ. 

9.  Prolix  abstract  stricken  from  files.  The  rules  of  this  court 
require  that  the  abstract  show  only  so  much  of  the  record  as  is 
necessary  to  determine  the  questions  presented  by  the  appeal. 
While  the  abstract  in  this  case  is  not  objectionable  for  the  manner 
in  which  it  presents  the  testimony  of  the  witnesses,  it  violates  the 
rule  in  settmg  out  in  full,  and  sometimes  twice,  the  pleadings, 
exhibits  and  written  evidence,  and  it  is  therefore  stricken  from  the 
files,  and  appellant  is  allowed  sixty  days  in  which  to  file  an  abstract 
in  conformify  with  the  rules,  in  default  of  which  the  appellee  may 
move  for  an  affirmance  of  the  judgment.    Seekel  v,  Norman,  284. 

10.  CoNStJLTiNa  transcript.  Where  the  parties  to  an  appeal  fail  to 
agree  upon  the  abstract,  this  court  will  not  consult  the  transcript 

*     to  determine  the  dispute,  unless  it  is  necessary  for  a  proper  dispo- 
sition of  the  case.    Charlton  v.  Sloan,  288. 

11.  Bill  of  exceptions  made  ihbiaterial.  Where  appellee  files  an 
additional  abstract  setting  out  evidence  which  he  clauns  the  appel- 
lant omitted  from  his  abstract,  it  will  be  presumed,  in  the  absence 
of  a  denial  by  appellee,  that  both  abstracts  together  contain  all  the 
evidence,  and  a  motion  by  appellee  to  strike  the  bill  of  exceptions 
from  the  files  because  it  was  nled  too  late  in  the  trial  court  will  be 
overruled.    Ricfiardson  v,  Blirihiron,  255. 

12.  Record  :  duty  of  counsel.  It  is  the  duty  of  counsel  in  this 
court  to  so  prepare  and  present  the  record  of  their  causes  as  to 
facilitate  the  discovery  of  the  facts  and  points  involved,  so  that  the 
court  may  have  its  time  for  Uie  performance  of  its  proper  duties. 
Jones  V,  baker,  808. 

18.  Motion  to  strike  out  evidence  :  when  not  decidbd.  A  motion 
in  this  case  to  strike  out  the  evidence  is  not  considered,  because  no 
question  based  on  the  evidence  is  decided.    AUieon  v.  Jack,  205. 

14.  Assignment  of  errors  :  exactness.  Where  one  of  the  grounds  of 
a  motion  for  a  new  trial  was  that  "  the  verdict,  over  and  above  the 
actual  damage  of  forty  dollars,  is  not  supported  by  the  evidence," 
an  assignment  of  error  that  the  court  erred  in  overruling  the 
motion,  on  the  ground  that  the  verdict  was  excessive  over  and 
above  the  sum  of  forty  dollars,  was  sufficiently  specific.  Waller 
V.  Waller,  513. 
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15.  ASBiaNHBNT  OF  BBB0S8 :  EZA0TNSS3  RBQUIRBD.  Section  8207  of  the 
Code  provides  that  assiRnmeiLts  of  error  must  point  out  the  very 
error  objected  to,  and  mat  among  several  points  in  a  demurrer  or 
motion  the  assignment  must  designate  which  is  relied  on  as  error, 
and  that  this  court  shall  regard  only  such  errors  as  are  assigned 
with  the  requisite  exactness.  Under  this  rule,  five  different 
assignments  of  error  in  this  case  (for  which  see  opinion)  must  be 
disregarded.    Albroaky  v.  Iowa  City,  801. 

16.  Appbal  from  demurbbb  to  countbr-claim  :  COSTS.  Where  there 
was  judgment  for  plaintiff  below,  but  tbb  court  erred  in  sustaining 
a  demurrer  to  defendant's  counter-claim,  held  that  the  judgment 
for  plaintiff  should  stand  pending  the  trial  of  the  counter-claim 
below,  but  that  plaintiff  should  pay  the  costs  of  the  appeaL  (See 
McAfferty  v.  Hate,  24  Iowa,  855.)    Sherman  v.  Hale,  888. 

17.  CosTB  OF  AMBNDBD  ABSTRACT.  The  appellee  will  not  upon  an 
affirmance  of  the  judgment  be  charged  with  the  costs  of  an 
amended  abstract  med  by  him,  when  it  appears  that  the  greater 
part  of  its  contents  were  necessary  for  the  determination  of  the 
case.    AWrosky  v,  Iowa  City,  801. 

18.  Rbvbrsal  for  nominal  damagbs  only.  Although  the  district 
court  erred  in  directing  a  verdict  for  defendant  instead  of  a  verdict 
for  nominal  damages  for  plaintiff,  such  error  is  not  a  ground  for 
reversal  in  this  court.  (See  cases  cited  in  opinion.)  WiUianu  v. 
Brown,  648. 

19.  Irrblbyant  but  harmlbss  findings.  Findings  of  fact,  in  a  cause 
tried  to  the  court,  which  are  not  relevant  to  any  issue  in  the  case, 
but  which  yet  work  no  prejudice,  are  no  ground  for  reversal. 
British  Amer,  Asaur.  Co.  v,  Neil,  645. 

20.  Rbyersal  of  order  grantino  new  trial.  Before  an  order 
setting  aside  a  verdict,  as  being  unsui>ported  by  the  evidence,  and 
granting  a  new  trial,  can  be  reversed  in  this  court,  it  must  clearly 
appear  tiiat  the  trial  court  abused  its  discretion.  That  court,  hav- 
ing the  witnesses  before  it,  was  better  able  to  weigh  the  evidence 
than  this  court,  which  has  the  record  only ;  and  much  is  left  to  its 
discretion.    Halpin  v.  Nelson,  427. 

21.  Error  without  prejudice.  An  erroneous  instruction  which  does 
not  appear  to  be  prejudicial  to  the  appellant  is  no  ground  for 
reversiBi.    McKenna  v.  Hoy,  822. 

22.  Complaints  of  appelleb.  The  appellee,  since  he  does  not  appeal, 
cannot  in  this  court  be  heard  to  complain  of  the  judgment  app^ded 
from.    Charlton  v.  Sloan,  288. 

28.  ImfATERiAL  eyidbnce  not  prbsbrybd.  The  fact  that  certain  evi- 
dence immaterial  to  the  appeal  has  not  been  properly  prooerved, 
wfll  not  invalidate  the  record  as  to  other  and  material  evidence 
which  is  properly  preserved.     Waller  v,  WaUer,  518. 

24.  Rbvibwinq  instructions  :  eyidencb  wanting.  Instructions  can- 
not be  reviewed  in  this  court  when  the  evidence  b^  which  they 
must  be  judged  is  nof  contained  in  the  abstract.  ThiU  v.  Pohiman, 
688. 

25.  Reviewing  instruchons  :  presumption.  Where  all  the  instrae- 
tions  are  not  before  this  court,  and  it  appears  that  the  inatmctioiis 
shown  by  the  record,  with  other  instructions  added,  would  folly 
present  the  law  of  the  case,  this  court  will  presume  that  the 
necessary  additional  instructions  were  given.  Fembaeh  v^  City 
of  Waterloo,  5tW, 
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26.    CBDimAL    CASE :  ERBOBS    IN    INSTBUCTIONS :    EYIBEKOB   WANTING. 

This  court  cannot,  on  the  appeal  of  a  criminal  case,  consider 
whether  the  court  erred  in  giving  and  refusing  instructions,  where 
the  evidence  is  not  brought  up  on  the  appeal.    State  v.  Daniels,  87. 

27.  Objections  to  instructions:  estoppel.  Where  instructions 
asked  bv  appellant  were  applicable  to  the  issues,  appellee  cannot 
claim  that  they  were  not  applicable  to  the  evidence,  where  he 
asked  instructions  applicable  to  evidence  of  the  same  character  as 
that  contemplated  by  the  instructions  in  question.  Alliaon  v. 
Jack,  205. 

28.  Error  must  affirmativelt  appear.  Where  errors  complained 
of  do  not  appear  in  the  record,  this  court  cannot  presume  error, 
but  must  presume,  in  favor  of  the  trial  court,  that  no  error 
occurred.    State  v,  Braniff,  291. 

20.  Notice  to  co-parties  :  jurisdiction.  The  requirement  of  section 
8174  of  the  Code,  that  when  appeal  is  taken  by  "  a  part  of  several 
co-parties'*  the  notice  of  appeal  must  be  served  upon  the  other 
co-parties,  is  not  jurisdictional^  but  in  such  case  tnis  court  may 
determine  the  qu^ions  arising  between  the  parties  before  it,  and 
which  do  not  affect  the  rights  of  the  parties  not  served.  (See 
Moore  v.  Held,  78  Iowa,  588.)    Wright  v,  Mahaffey,  96. 

80.  NoncE :  service  on  only  one  plaiktiff.  Q.  was  the  original 
plaintiff,  and  H.  and  others  were  the  original  defendants  in  the 
action,  but,  by  leave  of  court,  H.  was  permitted  to  join  with  G. 
as  one  of  the  plaintiffs.  The  other  original  defendants  appealed 
from  the  judgment  in  favor  of  G.  and  M.,  and  the  notice  or  appeal 
was  entitled,  **G.,  Plaintiff,  v.  H."  and  others  (naming  them), 
**  Defendants ; "  and  was  addressed,  '*  To  the  above-named  plaintiff, 
or  to  P.  &  R.,  H.  &  C,  his  attorneys,"  and  service  was  accepted 
by  "  P.  &  R.,  H.  &  C,  attorneys  for  plaintiff."  Held  that,  though 
P.  &  R.  and  H.  &  C.  were  attorneys  in  the  court  below  for  both 
G.  and  H.,  their  acceptuice  of  service  was  only  for  G.,  to  whom  the 
notice  was  addressed,  and  that,  H.  being  a  necessary  party  to  the 
appeal,  it  must  be  dismissed  for  want  of  notice  to  him.  Qooducin 
V,  HiUiard,  555. 

81.  No  notice  of  clerk  below  :  dismissal.  There  being  nothing  in 
the  record  of  this  case,  as  presented  to  this  court,  to  show  that 
notice  of  the  appeal  has  been  served  on  the  clerk  of  the  district 
court  from  which  it  comes,  as  required  by  section  8178  of  the 
Code,  this  court  has  no  jurisdiction  except  to  dismiss  the  cause ; 
and  this  it  must  do,  although  the  question  is  not  raised  by  counsel. 
MeManus  v.  Swift,  576. 

82.  No  NOTICE  ON  clerk:  abstract  not  denied.  Although  appel- 
lant's abstract  stated  that  notice  of  the  appeal  had  been  served  on 
the  clerk  of  the  trial  court,  appellee's  abstract,  which  was  not  con- 
troverted, and  must  therefore  be  taken  as  true,  denied  that  such 
notice  was  served  on  the  clerk.  As  such  service  is  necessary  to 
perfect  the  appeal  (  Code,  sec.  8178 )  it  follows  that  the  cause  must 
DC  dismissed.    Ind»  Diet,  of  Sheldon  v.  Apperle,  288. 

88.  Notice  :  filing  in  clerk's  office.  The  statute  requiring  notice 
of  appeal,  after  service,  to  be  filed  in  the  clerk's  office  is  directorv 
merely,  and  a  failure  to  file  it  does  npt  affect  the  appeal  which 
has  been  ts^en  by  the  proper  service  of  the  notice.  Littleton  Sav, 
Bk.  V.  Osceola  Land  Co.,  660. 

84.  :  SERVICE  ON  assignee  OF  JUDGMENT.    Where  a  judgment 

creditor  assigns  his  judgment  by  writing  filed  in  the  clerk's  office, 
but  notice  thereof  is  not  served  on  the  opposite  party,  tlie  notice  of 
api>eal  must  be  served  on  him,  and  not  on  his  assignee,  as  the 
latter  is  not  by  the  assignment  made  a  party  to  the  action.    Id, 
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85.  Objections  not  raised  below.  An  appellant  who  has  taken  no 
exception  in  the  court  below  to  any  ruling  there  made  cannot  be 
heard  to  object  in  this  court.  Britiah  Amer.  Asaur,  Co,  v.  NeU^ 
645. 

86.  Objection  not  raised  below.  The  court  having  ordered  defend- 
ants to  deposit  a  note,  or  its  proceeds,  with  the  clerk  until  the 
question  of  ownership  should  be  determined,  defendants  objected 
to  the  method  of  procedure,  and  to  the  right  of  the  court  to  order 
the  surrender  of  tne  property,  but  made  no  objection  to  the  clerk 
as  a  custodian.  Heid  that  such  objection  could  not  first  be  raised 
in  this  court ;  but  that  defendants  were  not  cut  off  from  requiring 
further  security  from  the  clerk,  upon  a  proper  showing  therefor. 
Brandt  V.  AUen,  50. 

87.  Ebrobs  in  findings:  question  not  raised  below.  This  court 
cannot  consider  an  objection  that  the  trial  court  erred  in  failing  to 
state  separately  findings  of  fact  and  conclusions  of  law,  and  in 
stating  evidence  instead  of  ultimate  facts,  when  such  objection 
was  not  raised  below,  and  the  court  given  an  opportunity  to 
correct  the  errors,  if  any.    A^  v,  Scott,  27. 

88.  Kind  of  proceedings.  Where  a  cause  has  been  tried  as  in  equitv 
in  the  lower  court  it  will  be  so  tried  in  this  court  on  appeal. 
(  Compare  Fritzler  v,  Eobinson,  70  Iowa,  501.)    Ryan  v,  Heenan, 

589. 

80.  Action  fob  accounting  :  trial  de  novo.  The  fact  'that  an  equi- 
table action  for  an  accounting  is  tried  bv  a  referee  does  not  take 
away  the  right  of  trial  de  novo  on  appeal.  Huhenthal  v.  Kennedy^ 
707. 

40.  What  considered  :  pleadings  filed  after  appeal  taken.  Upon 
plaintiff 's  petition  a  temporary  injunction  was  granted,  and  at  the 
next  term  of  court  defendant  appeared  and  filed  an  answer  and  a 
motion  to  vacate  the  writ.  This  motion  was  overruled  and  defend- 
ant perfected  this  appeal.  Afterwards  plaintiff  filed  an  amend- 
ment to  its  petition,  and  in  argument  in  this  court  it  relies  largely 
upon  the  facts  stated  in  such  amendment ;  but  hM  that  they  were 
not  the  facts  on  which  the  lower  court  ruled,  and  that  they  could 
not  be  considered  here.  jDu&.  <fr  S,  C,  By.  Co,  v.  Cedar  ^Faila  db 
M.  By.  Co.,  702. 

41.  EviDENCB  TO  SUPPORT  VERDICT.  This  court  will  not  set  aside  a  ver- 
dict for  want  of  evidence  to  support  it  where  the  evidence  is  con- 
fiicting, — the  parties  testifying  against  each  other.  Bogers  v. 
Winch,  546. 

42.  Appeal  :  findings  of  court  :  evidence  to  sustain.  The  findings 
of  a  court  in  a  law  case  have  th  e  effect  of  a  verdict,  and  will  not  be 
set  aside  for  want  of  evidence  to  support  them  unless  they  are  so 
against  the  proof  as  to  raise  a  pre  sumption  of  passion  or  prejudice. 
British  Amer.  Aesur.  Co,  v.  Neil,  645. 

43.  Evidence  :  incompetent  :  admission,  on  trial  to  court,  sxtbject 

TO  OBJECTION  *.  PRESUMPTION  AS  TO   PREJUDICE.     In    a   law    action 

tried  to  the  court,  where  evidence  objected  to  is  admitted  "  subject 
to  the  objection,'*  and  it  appears  to  this  court  that  the  objection 
was  well  taken,  it  will  yet  be  presumed,  in  the  absence  of  a  con- 
trary showing,  that  the  court  did  not  consider  the  evidence,  and 
that  the  error  was,  therefore,  without  prejudice.  {Hunt  v,  Hiaman^ 
70  Iowa,  406, /oZZoioed ;  WiUiamBV.  Soutter,  7  Iowa,  485,  distin- 
guished,,) Foster  v.  Hinson,  714. 
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44.  EyiDBNCOB :  exclusion  of  declarations.  This  court  cannot  say 
that  there  was  error  in  excluding  evidence  of  declarations  the  sub- 
stance of  which  is  not  shown  by  the  record.  Bener  v.  Edgington, 
105. 

46.  Pbocedendo.    See  Practice  and  Procedure,  1. 

46.  Bill  of  Exceptions.    See  Practice  and  Procedure,  0-13, 

PEINCIPAL  AND  AGENT.  . 
See  Agency. 

PRINCIPAL  AND  SURETY. 

See  Sureties. 

PROMISSORY  NOTES. 

1.  Proof  of  signature.  In  an  action  on  a  promissory  note,  where 
the  signature  is  not  denied  under  oath,  the  note  may  be  introduced 
in  evidence  without  proqf  of  the  genuineness  of  the  signature. 
(Code,  sec.  2730.)  The  mere  fact  that  the  answer  is  sworn  to 
makes  no  diiference,  where  it  contains  no  such  denial.  Jones  v. 
Baker,  803. 

2.  Ck)N8TRUCTiON  :  INTEREST  :  WKES  PAYABLE.  A  promissorr  note, 
secured  by  a  title-bond,  provided  as  follows :  '*  Interest  to  be  paid 
annually  :  and,  on  failure  to  ptay  said  interest  when  due,  the  same 
shall  become  part  of  the  principal  and  draw  interest  accordingly.*' 
Held  to  be  an  absolute  agreement  to  pay  the  interest  annually, 
and  that  the  maker  had  not  the  option  either  to  pay  the  annual 
instidlmentB  of  interest  as  they  matured,  or  to  permit  them  to 
continue  at  the  same  rate  of  interest  as  the  principal  nntil  the 
maturity  of  the  note  ;  and  that  if  there  were  any  doubts  about  the 
contract  as  expressed  in  the  language  of  the  note,  it  was  settled  by 
the  language  of  the  tit^e-bond,  which  clearly  provided  that  the 
interest  was  to  be  paid  annually.  {Wood  v,  whtder,  67  Iowa,  676, 
distinguished,)    Carter  v.  Carter,  474. 

See  Consideration,  1 ;  Contracts,  5. 

PUBLIC  LANDS. 
1.      DBS   MOINES    RIVER  LANDS :  WHEN   THEY    BECAME   TAXABLE.     The 

act  of  congress  of  July  12,  1869,  was  a  ^rant  to  the  state,  in 
prcBsenti,  of  the  alternate  sections  of  land  lymg  within  five  miles  of 
the  Dee  Moines  river,  between  the  Raccoon  forks  and  the  northern 
boundary  of  the  state,  although  the  grant  was  made  for  a  desig- 
nated purpose,  and  the  lands  were  not  certified  by  the  secretary 
of  the  mterior  until  April  24,  1875.  (Compare  Fremont  County  v, 
Burlington  dt  M,  R,  Ry.  Co.,  22 Iowa,  910  And  said  lands  became 
the  property  of  the  Des  Moines  Valley  Railroad  Company,  under 
chapter  67,  Laws  of  1868,  and  became  taxable,  as  soon  as  the  said 
comi>any  had  complied  with  the  conditions  of  said  act,  which  was 
January  1,  1871,  although  the  secretary  of  the  interior  had  not  yet 
certified  them  to  the  state,  and  although  the  governor  refused  to 
execute  patents  therefor  to  said  company  until  some  years  there- 
after. (Compare  lovxi  Homestead  Co.  v.  Wd>ster  County,  21  Iowa, 
221,  and  Dubuque  <St  Pac.  Ry.  Co,  v.  Satne,  21  Iowa,  2^5.) 
Whitehead  v,  Plummer,  181. 
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2 .      :  POSSESSION  UNDEB  HOMESTEAD  ENTRY  AFTEB  OANCBLLATION  : 

COLOR  OF  TITLE :  STATUTE  OF  LIMITATIONS.  The  land  in  question 
belonged  to  the  Des  Moines  river  grant,  and  plaintiff  entered  it 
under  the  homestead  law  and  took  possession  of  it,  in  1869,  and  filed 
his  claim  therefor  in  the  proper  Umted  States  land-offioe,  and  paid 
the  proper  fees  ;  but  in  1874  the  commissioner  of  the  general  land- 
office  cancelled  his  entry.  He  continued  in  possession,  however, 
until  July  2, 1886,  when  he  brought  this  action  to  quiet  his  title. 
The  defendant  claims  imder  the  £^  Moines  Valley  Railroad  Com- 

J  any,  whose  right  to  the  land  became  absolute  on  the  first  day  of 
anuary,  1871,  although  it  received  no  patent  for  the  same  until 
October  14, 1876.  (See  Whitehead  v,  Plummer,  ante,  p.  181.)  Held 
that,  since  plaintiff  was  in  open  notorious  and  adverse  possession, 
under  a  claun  of  right,  for  more  than  ten  years  after  defendant  or  its 
grantors  might  have  maintained  an  action  against  him  for  posses- 
sion or  to  quiet  title,  the  statute  of  limitations  had  barred  its  rights, 
and  that  judgment  was  properly  entered  quieting  the  title  in 
plaintiff.    Cole  v,  Ded  Moines  VaL  Ry,  Co,,  185. 

8.  CONFUCTING  CLAIMS  UNDER  SWAMP-LAND  AND  RAILROAD  GRANTS : 
DBOI8ION  OF  LAND  COMMISSIONER  :  RIGpT  OF  APPEAL.     It  sufficiently 

appears  from  the  evidence  in  this  case  (see  opinion)  that  there  was 
on  file  in  the  office  of  the  commissioner  of  the  general  land-office 
a  claim  that  the  land  in  question  was  included  in  the  swamp-land 
grant  of  September  28,  l8oO,  and  that  such  claim  was  regaraed  by 
the  commissioner  as  prima  fade  sufficient.  The  county  had  con- 
veyed the  land  to  D.  as  swamp  land,  and  D.  had  conveyed  to  8., 
and  these  deeds  were  of  record  in  the  proper  countv.  S.  had  also 
deeded  to  defendant,  but  the  deed  was  not  of  record.  Afterwards 
the  Dubuque  and  Sioux  City  Railroad  Ck>mpany  claimed  the  land 
under  act  of  congress  of  May  15,  1856.  The  commissioner  of  the 
general  land-office,  upon  what  evidence  does  not  appear,  decided 
that  the  land  was  not  swamp  land,  but  that  it  inured  to  the  said 
railroad  company,  and  plaintiff  claims  under  said  company. 
Held  that  this  decision  was  not  conclusive  upon  the  defendant  and 
those  under  whom  she  claimed,  because  they  were  given,  and  had, 
the  right  to  appeal ;  and  while  it  appears  that  they  did  not  appeal, 
it  was  incumoent  upon  plaintiff  also,  in  order  to  bind  defendant 
b^  that  decision,  to  prove  that  notice  of  the  right  to  appeal  was 

fiven  to  those  claiming  under  the  swamp-land  grant ;  which  he 
as  failed  to  do.    Oonsequently  defendant  s  pHma-faeie  title  is  not 
overcome.    Connors  v,  meaervey,  691. 

4.  Character  of  land:  evidence:  time.  Whether  the  land  in 
question  passed  under  the  swamp-land  grant  depends  upon  its 
character  when  that  act  was  passed,  and  evidence  of  its  character 
at  the  time  of  the  trial  of  this  action  was  properly  excluded.    Id. 

5.     : :  REBUTTAL :  NEW  ISSUE.    Plaintiff  in  his  petition 

relied  upon  the  decision  of  the  commissioner  of  the  general  land- 
office  that  the  land  was  not  swampy,  and  did  not  allege  that  it  was 
not  in  fact  swampy.  Held  that  he  could  not  be  allowed  in  rebuttal 
to  introduce  evidence  that  it  was  not  in  fact  swampy  at  the  timd 
of  the  passage  of  the  swamp-land  grant.    Id* 
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BAILROADS. 

1.  Right-of-way  dbbd  :  covbnant  as  to  fences  :  fokmsr  abjudica- 
tion :  EVIDBNCE.  Plaintiff  conveyed  to  a  railroad  company  a 
right  of  way  for  its  road.  The  deed  provided  that  the  company 
should  '*  build  a  good  and  lawful  fence  on  both  sides  of  said  .road, ' 
and  should  make  a  good  wagon-road  crossing  on  the  land.  After- 
wards plaintiff  brought  an  action  against  a  company  which  was 
formed  by  the  consolidation  of  the  grantee  with  another  company, 
for  the  purpose  of  having  the  deed  cancelled,  and  for  general 
equitable  relief,  on  the  ground  of  failure  to  build  the  fences  and 
crossing.  In  that  action  plaintiff  claimed  that  he  was  entitled  to 
a  five-board  fence,  by  an  understanding  when  the  agreement  was 
made,  and  that  claim  was  in  issue ;  but,  after  a  trial  on  the  merits, 
his  petition  was  dismissed.  .In  this  action  by  the  same  plain tifE 
agamst  defendant,  which  subsequently  purchased  the  rights  of 
the  defendant  in  that  action  at  sheriff  *s  ^e,  to  recover  damages 
for  a  failure  to  maintain  a  five-board  fence  and  two  crossings,  held 
that  the  files  and  decree  in  that  case  were  properly  admitted  in 
evidence,  as  showing  that  the  deed  was  sustained  in  all  its  provis- 
ions, and  as  tending  to  show  the  burdens,  in  respect  to  the  land, 
assumed  by  defendant  in  this  case  when  it  purchased  the  road. 
Hunter  v.  Burlington,  C.  R,  cfr.  N.  Ry,  Co.,  490. 

3.      :  :  additional  AGREEMENT  OF  PRESIDENT  :  EFFECT  ON 

8UOCESSOB.  In  such  case,  the  fact  that  plaintiff  claimed  damages 
of  the  intermediate  company  on  account  of  its  failure  to  build  the 
fence  and  make  a  sufficient  crossing  for  some  rears,  and  that  such 
claim  was  settled  by  an  agreement,  made  by  the  president  of  that 
company,  for  a  five-board  fence  and  two  crossings,  and  the  build- 
ing of  such  fence  and  crossings  accordingly,  and  the  further  fact 
that  such  fence  and  croesingB  were  maintained  by  that  company, 
and  enjoyed  by  plaintiff  when  defendant  purchased  the  road  at  a 
sale  under  a  deed  of  trust,  did  net  bind  defendant  to  forever  after- 
wards maintain  a  fence  of  thai  kind  and  two  crossings.  The  con- 
sideration for  such  agreement  being  only  a  claim  for  damages, 
which  was  not  a  lien  on  the  land,  and  the  burden  imposed  thereby 
being  junior  to  the  trust  deed  under  which  defendant  acquired  its 
title,  and  not  beins  necessary  for  the  proper  construction  and 
operation  of  the  road,  defendant  assumed  no  obligation  in  regard 
thereto  when  it  purchased  under  the  trust  deed.  (^SwcUn  v, 
Burlington,  C.  jB.  db  N.  Ry.  Ce.,  72  Iowa,  060,  distinguished,)    Id, 

m 

3.      The    SAME  :  BIGHT  TO   REMOVE   FENCE    BUILT   UNDEB   ADDITIONAL 

AGBEBMENT.  But  in  such  case,  since  plaintiff  was  not  made  a 
party  to  the  foreclosure  of  the  trust  deed,  and  he  was  then  in  the 
enjoyment  of  the  five-board  fence  and  two  crossing,  defendant,  as 
the  purchaser  at  such  sale,  while  not  bound  to  maintain  anything 
more  than  a  lawful  fence  and  one  crossing,  as  provided  in  the 
right-of-way  deed,  could  not  lawfully  remove  the  nve-board  fence 
and  additional  crossing.     Id, 

4.  Right-of-way  damages:  evidence  of  coal  beneath.  On  an 
appeal  from  an  assessment  of  damages  for  the  right  of  way  for  a 
rauroady  it  is  not  error  t*  admit  evidence  tending  to  show  that  the 
land  in  question  contains  beds  of  ooal,  where  the  jury  is  instructed 
that  the  mineral  wealth  beneath  the  surface  belongs  to  the  owner  of 
the  land,  and  should  be  considered  by  them  only  as  it  affected  the- 
market  value  of  the  land ;  the  rule  in  such  oases  being  that  dam- 
ages are  not  to  be  estimated  upon  the  basis  of  the  present  use  of 
the  land  only,  but  that  the  value  of  the  property  for  any  purpose 
for  which  it  is  available  may  be  considered.  (See  opinion  for 
cases  cited.)    Doud  v.  Mason  City  <&  Ft.  D,  Ry.  Co.,  488L 
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5.      :    EVIDENOB  OF  DAMAGE  OUTSIDB    BIGHT  OF  WAY.     Ih  BllCh 

case,  it  is  error  to  admit  evidence  of  damages  done  to  the  land  out- 
side of  the  right  of  way  appropriated.  The  proper  remedy  for 
such  damages  is  an  action  for  trespass.  ( See  opinion  for  cases 
cited.)    Id. 

6.  : :  DIFFERENT  PORTIONS  OF  TRACT  ADAPTED  TO  DIFFER- 
ENT USES.    In  such  case,  the  defendant  asked  the  court  to  instruct 

as  follows  :  ''If  one  portion  of  this  land  in  question  was  adapted 
to  one  use,  and  another  portion  of  the  same  to  a  different  use,  and 
only  one  of  such  portions  is  covered  by  the  right  of  way  of  defend- 
ant, the  portion  not  so  crossed  cannot  be  taken  into  consideration 
in  determining  the  damages  done  to  the  land.'*  The  tract  in  ques- 
tion contained  about  forty-one  acres,  a  part  of  which  was  bottom 
land,  and  a  part  high  upland,  but  it  did  not  appear  that  anj  divis- 
ion of  it  had  been  made  or  contemplated.  Hefd  that  the  mstruc- 
tion  was  properly  refused.  ( Haines  v,  St.  Louis,  Des  M,  A  N, 
By.  Co.,  65  Iowa,  216,  distinguished,)    Id, 

7.  Obstruction  of  river  :  effects  :  evidence.  In  an  action  for 
damages  to  plaintiff 's  land  caused  by  the  increase  of  the  overflow 
of  a  nver  on  account  of  its  obstruction  by  defendant's  embank- 
ment, the  estimates  made  by  farmers  and  others  residing  in  the 
vicinity,  as  to  the  quantity  of  water  which  flowed  through  the  side 
channels  and  the  main  channel  in  times  of  freshet,  and  why  the 
water  was  higher  above  the  embankment  than  below  it  after  the 
acts  complained  of  were  done,  were  not  incompetent  as  evidence, 
on  the  ground  that  they  were  in  the  nature  of  opinions  and  specu- 
lations.   Noe  V.  Chicago,  B.  db  Q.  Ry.  Co.f  860. 

8.  The  same.  In  such  case,  where  the  embankments  were  regarded 
as  permanent  structures,  and  the  damages  as  entire,  it  was  compe- 
tent for  plaintiff 's  witnesses,  in  giving  uielr  estimates  of  the  value 
of  his  land  before  and  after  &e  acts  complained  of,  to  state  &at  the 
land,  after  being  flooded,  became  baked,  and  broke  up  in  clods,  and 
was  foul  with  weeds,— not  as  a  distinct  element  of  damages,  but  as 
showing  the  effect  of  the  overflow  upon  the  land.    Id, 

9.  Obstruction  of  waters  of  biveb  :  filung  up  tbbstlb-wobx. 
A  railroad  company  has  uo  right  to  flU  up  trestle-work  away  from 
the  main  channel  of  a  river  which  it  crosses  with  its  track  by  a 
bridge,  if  in  so  doins  the  overflow  on  the  land  above  it  increased, 
to  the  damage  of  the  owner,  in  times  of  freshet.  (SuUens  v. 
Chicago,  JR.  J.  <fc  P.  Ry.  Co.  74  Iowa,  659,  and  Moore  o.  Chicago, 
B,  iSt.  Q.  Ry.  Co.,  75  Iowa,  268,  foUou)ed.)  Id. 

10.  Death  OF  ENGINEER  by  derailment  :  bvidbncb  OF  nbguobncb.  In 
an  action  for  the  death  of  one  of  defendant's  locomotive  engineers, 
caused  by  the  derailment  of  his  engine,  there  was  evidence  tending 
to  show  that  at  the  place  of  the  accndent  there  was  a  depression  in 
the  track,  which  caused  such  a  rocking  and  swaying  of  trains  pass- 
ing over  it  as  to  attract  the  attention  m  and  alarm  persons  on  the 
tnuns ;  that  the  defect  had  existed  for  three  days  at  least ;  and  that 
a  conductor  had  called  the  attention  of  the  sectioii-boBS  to  it.  Held 
that  it.could  not  be  said  that  a  verdiot  against  defendant  was  with- 
out support  on  the  ground  that  there  was  no  evidence  of  d^end- 
ant's  negligence.    Worden  v.  Humeston  db  8.  Ry.  Co.,  819. 

11.  :  evidence  as  to  topography.  In  such  case,  where  defend- 
ant claimed  that  the  derailment  was  caused  by  the  criminal  act  of 
some  unknown  person,  it  was  proper  to  allow  plaintiff  to  prove  the 
topographv  of  the  country,  in  order  to  show  the  improbability  of 
defendant  s  claim*    Id. 


INDEX.  847 

13.    :  EYiDBNCB  :  HABMLE8S  ERROR.    In  such  case,  if  it  was  not 

competent  to  show  that  the  defendant's  manager  was  first  on  the 
RTound  after  the  accident,  it  was  not  prejudicial  on  the  ground 
that  it  might ,  be  argued  therefrom  that  evidence  was  prepared 
under  his  direction.    Id, 

18.    : :  APPEARANCE  OP  BPUCE-BAR.    In  such  caso,  it  beine 

a  question  whether  a  certain  splice-bar  was  the  one  originally  used 
at  the  place  of  the  accident,  it  was  competent  to  admit  testimony 
as  to  its  appearance  and  condition.    Id. 

14.  Defect  in  track  :  location  :  evidence.  In  an  action  for  the 
death  of  an  engineer  t  hrough  a  defect  in  the  track,  it  was  proper 
to  permit  a  witness  to  testify  as  to  a  defect  which  he  locatea  o&ou^ 
the  place  of  the  accident,  though  he  was  not  able  to  locate  it  at  that 
place  precisely.    Id, 

15.  Injury  to  car-coupler:  violation  op  rules:  contributory 
NEGLIGENCE.  Where  it  is  the  duty  of  an  employe  of  a  railroad 
company  to  uncouple  cars,  and  he  has  agreed  to  observe  a  rule  of 
the  company  stnutly  forbidding  all  attempts  to  uncouple  cars 
while  in  motion,  ana  he  goes  between  standing  cars  for  the  pur- 
pose of  uncoupling  them,  but  is  unable  to  do  so  at  once  because  the 
pin  is  tight,  and  while  he  is  making  the  effort  the  cars  are  put  in 
motion  without  a  signal,  and  he,  thinking  that  the  motion  of  the 
cars'ma^  loosen  the  pin,  remains  between  them  and  continues  his 
efforts,  m  violation  of  the  rule,  and,  moving  along  with  the  cars, 
he  falls  into  a  ci^tle-ffuard  of  which  he  has  knowledge,  but  at  the 
time  does  not  think  oi,  and  thus  is  injured,  he  is  guilty,  as  matter 
of  law,  of  contributory  negligence,  and  he  cannot  recover  of  the 
comi>any  for  its  negligence  in  moving  the  cars  without  a  signal. 
Sedffwickv.  lU,  Cent.  Ry.  Co.,  840. 

16.  Injury  to  car-repairer:  negligence:  liability.  Plaintiff 
was  one  of  defendant's  car-repairers,  and  he  seeks  to  recover  for 
injuries  alleged  to  have  been  caused  by  defendant's  failure  to 
famish  him  competent  assistance  in  doing  certain  work,  and  by 
Its  negligence  in  failing  to  keep  its  yard  free  from  snow  and  ice. 
But  it  appearing  that  he  knew  the  condition  of  the  yard,  and  that 
the  oar  on  which  the  work  was  to  be  done  was  placed  at  the  posi- 
tion in  the  yard  indicated  by  him,  and  that  he  imdertook  to  do  the 
work  alone,  without  calfinp;  for  help  until  after  he  had  slipped  and 
fallen,  and  received  the  injury  complained  of,  though  competent 
help  was  at  hand,  and  responded  to  nis  call  as  soon  as  made,  hdd, 
as  matter  of  law,  that  he  could  not  recover.  ( See  cases  cited 
in  opinion.)    Way  v.  Chicago  A  N,  W,  Ry.  Co,,  8di8. 

17.  Injury  to  "car-catcher":  instructionb  not  sxtfficiently 
COMPREHENSIVE.  Plaintiff,  while,in  defendant's  employ  as  a  '*  car- 
catcher,"  was  injured  while  climbing  upon  a  car  belon^^ing  to 
another  companv.  The  defendant  clauned  that  plaintiff 's  mjuries 
resulted  from  the  defective  oonstruction  of  the  car,  or  from 
the  darkness,  or  from  both,  and  that,  since  defendant  was  not 
responsible  for  either,  it  was  not  liable,  and  it  asked  the  court  to 
instruct  to  that  effect.  But  hdd  that  the  instructions  were  prop- 
erly refused,  because  they  ignored  the  fact  that,  if  plaintiff  act^ 
with  proper  care  on  his  part,  and  the  accident  was  due  to  the 
negligence  of  another  emplove,  which  caused  the  car  to  be  thrown 
onto  a  tract  which  was  not  clear,  then  defendant  would  be  liable* 
Chase  V,  Burlington,  C,  R.  dt  N.  Ry.  Co,,  675. 
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18.    :     DUrST  TO  GUMB  BY  SAFER  OF  TWO  LADDERS  :    INBTBUOnON. 

Plaintiff,  while  in  the  performance  of  his  duty  as  defendant's 
''car-catcher/' was  climoing  upon  a  moving  car  by  means  of  a 
ladder  at  the  end  thereof,  and  he  was  injured  by  the  collision  of 
his  car  with  another  on  the  same  track.  An  instruction  to  the 
effect  that  plaintiff  should  have  chosen  the  safer  of  the  two  ladders 
at  the  ends  of  the  car  was  properly  refused,  because  (1)  there  was 
no  evidence  that  there  was  a  ladder  in  good  repair  at  the  other 
end ;  and  (2)  it  cannot  be  said  as  matter  of  law  that  it  was  his 
dutv  to  inspect  both  ends  of  the  car  to  ascertain  where  the  ascent 
could  be  made  with  the  greatest  safety,  in  view  of  the  facts  that 
the  car  was  moving,  that  the  night  was  dark,  and  that  promptness 
of  action  on  his  pajrt  was  necessary.    Id, 

19.   :    EVIDENCE :    CARUSLE  LIFE-TABLES.    In  an  action  for  a 

permanent  injury,  the  Carlisle  life-tables  were  properly  admitted 
m  evidence  to  show  plaintiff 's  expectancy  of  life.  ( See  opinion 
for  cases  followed,  disting^uished  and  overruled.)    Id. 

20.    :    :    CHANCES  FOR  PROMOTION.    In  an  action  by  a 

railroad  employe  for  a  i)ermanent  injury,  he  may  show  his  skill 
and  capacity  both  before  and  after  the  injury,  and  any  special 
damage  of  which  the  injury  was  the  proximate  cause ;  but  he  may 
not  show,  in  aggravation  of  damages,  that  promotions  are  made, 
and  wages  increased,  in  the  business  in  which  he  was  injured, 
without  at  least  show  ing  that  he  was  in  the  line  of  direct  promo- 
tion, (Broumv,  Chicago,  R.  L  db  P.  Ry,  Co.  64  Iowa,  656,  fid- 
lotved;  Belairv.  Chicago  db  N,  W.  Ry.  Co.,  43  Iowa,  676,  dis- 
tinguished.)   Id. 

21.  Construction  UNDER  CJONTRAOT :  NSOLiaENT  operation  of  con- 
struction TRAIN  :  LiABiLiTT.  A  Contractor  agreed  to  lay  defend- 
ant's track  at  the  rate  of  a  certain  number  of  miles  per  month, 
defendant  '*  to  furnish  all  motive  power  and  cars,  and  operate  the 
construction  trains.*'  One  of  the  contractors's  employes  was  killed, 
as  alleged,  by  the  too  rapid  running  of  a  construction  train.    HM 

that  defendant  was  not  liable,  because,  from  the  nature  and  terms 
of  the  contract,  it  did  not  have  control  of  the  construction 
trains,  though  the  train  men  were  retained  on  its  pay-roll  and 
received  their  wages  from  it.  Miller  v.  Minn.  A  N,  W.  Ry.  Co., 
655. 

22.  Fires:  neoligbnce  :  evidence  of  custom.    It  is  the  duty  of  a 

railroad  company  to  use  the  best  devices  available  to  prevent  the 
escape  of  fire  from  its  engines,  and  in  an  action  fur  damages  caused 
by  a  fire  set  by  defendant's  engine,  held  that  it  was  immai^ial 
that  other  companies  used  the  same  appliances  as  defendant,  and 
that  evidence  to  so  prove  was  properly  excluded.  (See  cases  cited 
in  opinion.)     Metzgar  v.  Chuuigo,  M.  <&  St.  P.  Ry.  Co.,  387. 

23.    :  DUTY  TO  USE  BEST  PREVENTIVE  :  INSTRUCTION.    In  SUCh  case, 

the  evidence  showed  that  a  certain  device  for  the  prevention  of  the 
escape  of  fire  was  the  best,  and  defendant  asked  the  following 
instruction  :  "  If  you  find  that  no  railroad  has  yet  adopted  and  is 
using  the  said  improvement  exclusively,  then  you  are  warranted 
in  concluding  that  the  defendant  is  not  negligent  in  failing  to  have 
adopted  and  placed  the  same  in  use  exclusively  upon  its  engines." 
Held  that  it  was  properly  refused.    Id. 

24.   : :  .    In  such  case  the  court  projwrly  refused 

to  give  the  following  instruction :  *'  So  long  as  aefendant  might 
reasonably  use  a  single  engine  with  the  diamond  stack,  negligence 
could  not  be  predicated  on  the  fact  that  the  engine  that  stilted  the 
fire  was  a  diamond  stack,  instead  of  a  front-end  extension," — 
because  it  ignored  the  fact  that  an  engine  of  that  kind  might 
properly  be  used  at  one  place  or  season,  and  not  at  another.    l£ 
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26. :  ■  :  — .    In  such  case  an  instruction  as  to  the  duty 

of  defendant  to  employ  certain  improvements  was  properly  refused, 
when  asked  by  deiendant,  because  it  was  based  upon  a  thdory  not 
raised  in  the  case,  and  because,  further,  the  court  had  already 
given  an  instruction  as  favorable  to  defendant  as  the  one  asked.  Id, 

26.  Tax  in  aid  of  :  nohcb  of  election  :  time.  The  statute  does  not 
require  that  notice  of  an  election  upon  the  ouestion  of  a  tax  in  aid 
of  a  railroad  shall  be  published  ten  days  before  the  election.  It  is 
sufficient  if  it  is  done  **  immediately  "  after  the  petition  is  filed  ; 
that  is,  as  soon  as  the  newspaper  selected  by  the  township  trustees  is 
published.    Johnson  v.  KessJer,  411. 

37.  :  failure   to   comply   with  conditions,     a  tax-payer 

cannot  defeat  a  tax  voted  in  aid  of  a  railroad  under  chapter  159, 
Laws  of  1884,  on  the  ground  that  the  company  has  failed  to  comply 
with  the  conditions  of  the  notice  of  the  election,  and  to  complete 
the  road  in  the  time  therein  prescribed.  vTax-payers  are  in  such 
case  to  be  regarded  as  in  the  same  situation  as  subscribers  to  the 
stock  of  the  company.    Id, 

28.  :  EXPENDrruRE  of  honey  :  tax-payebs  estopped.     When 

a  railroad  company  expends  large  sums  in  the  construction  of  a 
railroad,  tax-payers,  having  before  the  completion  of  the  road 
made  no  objection  to  a  tax  voted  in  its  aid,  are  estopped  to  deny 
its  validity.    (See  cases  cited  in  opinion.)    Id. 

29.  CoMMissiONBSS*  SCHEDULE  OF  RATES :  INJUNCTION.    See  Appeals,  4. 
80.  Stock-killing.    See  Pleading,  7. 

See  Contracts,  8-10  ;•  Evidence,  1 ;  Pleading,  2. 

RAPE. 
See  Assault  and  Battery,  1,  2 ;  Criminal  Law,  18-20. 

RATIFICATION. 

See  Agency,  8 ;  Dowee,  3. 

REAL  ESTATE. 

1.  Perfect  title  :  what  constitutes  :  tax  deed  :  statute  of  umita- 
^nONS.  An  agreement  to  procure  a  perfect  title  to  land  is  per- 
formed when  a  tax  title  regular  on  its  face,  and  in  the  proceedings 
under  which  it  was  executed,  has  been  procured  ;  especially  where, 
in  addition  to  this,  such  a  i)eriod  of  time  has  elapsea  since  its  exe- 
cution as  that  the  former  owner  is  barred  by  the  special  statute  of 
all  right  to  question  it,  and  where,  also,  the  parties  have  been  in 
possession  under  it  for  such  a  length  of  time  that,  under. the  gen- 
eral statute  of  limitations,  no  action  could  be  maintained  for  the 
recovery  of  the  property.  The  mere  possibility  that  the  owner  was 
under  such  disability  as  would  bring  the  case  within  one  of  the 
exceptions  of  the  statute,  and  entitle  him  to  redeem,  is  too  remote, 
in  the  absence  of  any  proof  thereof,  to  be  considered.  Hunt  v. 
Gray,  268. 

2.  Sale  of  :  DEFEcmvE  title.  The  title  to  some  of  the  land  taken  in 
an  exchange  of  real  estate  was  defective,  but  no  breach  of  the 
covenants  of  seizin  and  for  quiet  enjoyment  was  shovm.  Held 
that  these  defects  were  no  ground  for  a  rescission  of  the  contract 
or  for  damages.    Luocu  v,  Vrippen,  607. 
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8.  Possession  :  notice  of  interest.  A  porohaser  of  real  estate  is 
bound  to  take  notice  of  the  right  under  which  one  in  possession 
claims,  but  not  of  rights  on  which  such  possession  is  not  based. 
So,  where  plaintiff  conveyed  land  to  defendant,  but  reserved  the 
right  of  possession  for  a  time,  and  within  that  time  defendant  sold 
it  to  O.,  plaintiff  *s  possession  did  not  charge  C.  with  notice  of 
equitj^es  growing  out  of  defendant's  failure  to  perform  his  agree- 
ments in  payment  for  the  land.    McCUery  v.  Wakefield,  529. 

4.  Adverse  possession  :  quietino  title.  Plaintiff  had  held  adverse 
possession  of  the  real  estate  in  question,  for  more  than  ten  years 
prior  to  the  commencement  of  this  action  to  quiet  his  title,  under 
an  oral  contract  with  defendant,  by  which  he  was  to  have  the 
land  for  services  rendered.  Held  that  such  possession  entitled  him 
to  a  decree  quieting  his  title,  as  against  defendaoit.  Quinn  v. 
Quinrif  565. 

6.  Innocent  purchaser  :  prior  parol  equities.  One  who  in  good 
faith  and  for  value  purchases  from  an  heir  his  distributive  share  of 
real  estate  cannot  be  disturbed  in  his  title  on  account  of  prior 
pOTol  equities  against  the  ancestor.    lUchardson  v.  Haney,  101. 

6.  AssiaNMENT  or  CONTRACT  OF  PURCHASE :  EFFECT  OF.  See  Con- 
tracts, 13. 

See  Deeds  ;  Mortoaqes  ;  Payments,  1 ;  Sales,  8 ;  Tax  Sale  and 
Deeds  ;  Trespass,  1-4 ;  Trusts,  1-6  ;  Vendor  and  Vendee,  1. 

RECEIVERS. 

^  1.  Action  for  custody  of  property  :  juRiSDicnoN  of  equity  :  plead- 
ing. The  receiver  of  an  insurance  company  has  a  right,  and  it  is 
his  duty,  when  he  believes  that  the  officers  of  the  company  are 
concealing  its  assets  with  the  purpose  of  converting  them  to  their 
own  use,  to  invoke  the  aid  of  the  court  in  compelling  a  surrender 
of  such  assets.  And  where,  as  in  this  case,  tne  petition  alleges 
that  such  officers  are  insolvent,  and  that  they  hold,  and  are  about 
to  convert  to  their  own  use,  a  promissory  note  belonging  to  the 
company,  equity  has  jurisdiction  to  enjoin  the  negotiation  of  the 
note,  and  to  compel  its  surrender,  or  the  proceeds  of  it,  to  the  court, 
pending  the  final  determination  of  the  ricrht  thereto.  And  in  such 
case  it  is  immaterial  that  the  petition  filed  by  the  receiver  was 
entitled  and  drawn  as  though  it  were  a  part  of  the  original  action 
brought  to  secure  the  appointment  of  a  receiver,  to  which  action 
defendants  were  not  peurties;  for,  regarding  the  proceeding  as 
auxiliary  to  the  original  action,  the  court  hEuf  jurisdiction  to  make 
the  order  agiiinst  the  defendants.    Brandt  v,  AUen,  50. 

2.  :  evidence.  This  being  a  provisional  proceeding,  under  sec- 
tion 2908  of  the  Code,  for  the  custodjr  of  property  pendinsp  the 
determination  of  its  rightful  ownership,  held  that  we  evidence 
( see  opinion )  was  sufficient  to  justify  an  order  requiring  the  prop- 
erty to  be  placed  in  the  custody  of  the  court,  tiiough  not  sufficient 
for  the  final  disposition  of  the  property.    Id, 

REDEMPTION. 

1.  From  execution  sale  :  by  creditors  :  after  nine  months  :  con- 
ditions. After  the  ezpirc^on  of  nine  months  from  the  date  of  an 
execution  sale  of  land,  no  creditor  has  a  right  to  redeem  the  land,- 
unless  the  creditor  who  has  last  redeemed  within  the  nine  months 
enters  on  the  sale-book,  within  ten  days  after  the  expiration  of  the 
nine  months,  the  utmost  amount  that  he  is  willing  to  credit  on  his 
claim,  as  provided  by  section  8115  of  the  Code.  In  other  words, 
the  creditor  who  has  last  redeemed  within  the  nine  months  may,  if 
he  choose,  hold  the  land  as  against  all  persons  except  the  owner, 
but  his  lien,  and  the  claims  out  of  whicn  it  arose,  will  in  that  case, 
be  extinguished.    (See  Code,  sec.  8114.)    Tharp  v,  Forrest,  195. 

2.  From  tax  sale.    See  Tax  Sale  and  Deed,  pasntn. 
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REPLEVIN. 

1.  Pleading  :  owitsrship  of  defendant.  In  an  action  of  replevin, 
where  there  was  a  judgment  for  defendant,  held  that  the  judgment 
could  not  be  assailed  in  this  court  on  the  ground  that  the  defend- 
ant did  not  in  terms  allege  that  he  was  the  owner  of  the  proper^, 
when  no  objection  on  that  ground  was  raised  to  the  answer  in  the 
trial  court,  and  it  was  very  plain  from  all  the  pleadings  that 
defendant  claimed  to  own  tne  property.  Mclntire  v,  Eastman, 
455. 

4 

2.      COUNTEB-OLAIM  :  RECOVERY  OF  REPLEVIED  PROPERTY  AND  DAMAGES. 

Section  8226  of  the  Code,  providing  that  no  counter-claim  shall  be 
allowed  in  an  action  of  replevin,  was  not  meant  to  prevent  the 
defendant  from  setting  up  the  value  of  the  property  and  the 
damages  suffered  by  hun  on  account  of  its  detention  under  the 
writ,  and  recovering  the  property,  or  its  value,  and  damages  for 
its  wrongful  detention  ;  for  the  statute  specially  provides  that  he 
mav  do  this.     CSee  sections  of  Code  cited  in  opinion.)    Id, 

See  Executions,  5. 

RES  ADJUDICATA. 
See  Former  Adjudication. 

RES  GEST.^. 

See  Evidence,  1. 

SALES. 

1.  Warranty  :  age  of  horses  :  question  for  jxtry.  Whether  a 
statement,  made  in  a  contract  for  the  sale  of  horses,  that  they 
were  twelve  ^ears  old,  should  be  regarded  as  a  warranty,  or  only 
as  an  expression  of  opinion,  is  a  question  for  the  jury,  and  it  was 
error  to  mstruct  as  matter  of  law  that  it  was  a  warranty.  (See 
cases  cited  in  opinion.)    Jackson  v.  Mott,  263. 

2,  : :  BREACH  :  REMEDY  :  measure  of  DAMAGES  :  PLEAD- 
ING :  instructions.  The  petition  set  out  an  ^^eement  to  pay  for 
a  machine  with  a  team  of  horses  represented  to  be  of  a  certain 
age,  and  the  failure  of  defendant  to  comply  with  it,  in  that  his 
horses  were  of  a  much  greater  age,  and  asked  damages  for  **  the 
fraud  and  breach  of  warranty.''  Held  that,  although  abstractly 
plaintiiffs  had  the  right  to  refuse  to  accept  the  horses,  and  to  regard 
the  contract  as  rescinded,  and  to  recover  the  value  of  the  machine, 
yet  instructions  upon  these  points  were  improper,  as,  under  the 
pleadings,  plaintiffs'  only  right  was  to  recover  the  difference 
between  the  actual  value  of  the  horses  and  their  value  as  it  would 
have  been  had  they  been  as  warranted.    Id, 

8.  Of  land  :  warranty  deed  :  parol  warranty  as  to  quality  of 
LAND :  MERGER.  A  prior  parol  warranty  as  to  the  quality  of  land 
conveyed  by  an  ordinary  warranty  deed  is  not  merged  in  the  deed, 
and  for  a  breach  of  it  the  grantor  is  liable  to  the  grantee  in  dam- 
ages.   (See  cases  cited  in  opinion.)    Saville  v.  Chambers,  825. 

See  Bill  of  Sale  ;  Real  Estate,  2. 
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sohools'and  school  districts. 

1.  Right  to  obtain  highways  for  access  to  school  uoxmm.  Under 
chapter  51,  Laws  of  1882,  the  electors  of  a  district  township  have 
the  power  to  authorize  their  board  of  directors  to  obtain,  at  the 
expense  of  the  district,  such  highways  as  such  board  may  deem 
necessary  for  proper  access  to  the  school  house  of  their  district, 
and  to  vote  a  tax  upon  the  taxable  property  of  the  district  for 
obtaining  such  highways;  and  section  1806  of  the  Code,  which 
provides  that  independent  districts  '*  shall  be  governed  by  the  laws 
enacted  for  the  regulation  of  district  townships,  so  far  as  the  same 
mav  be  applicable,"  makes  the  said  law  in  relation  to  obtaining 
highways  applicable  to  independent  districts.  (See  opinion  for 
statutes  considered  and  cases  cited.)  McShane  v,  Ind.  Dist  of 
Pleasant  Orove,  888 

3.  County  superintendent  :  election  :  contest  by  woman.  See 
Elections,  1. 

SEARCH-WARRANTS . 

See  Intoxicating  Liquors,  18. 

SEDUCTION. 

1.  Artifice  :  what  amounts  to  :  question  for  jury.  Plaintiff  was 
only  about  fifteen  years  old,  and  a  domestic  in  defendant's  family. 
Defendant,  after  caresses  and  kisses  and  love-making,  kept  up  for 
some  months,  finally  had  sexual  intercourse  with  her,  which  was 
often  repeated.  HM,  in  an  action  for  seduction,  that  if  this  pre- 
liminary conduct  was  calculated  to  overcome  the  will  of  a  person  of 
her  vears  and  experience,  and  was  intended  to  create  in  her  mind  a 
fondness  for  him,  and  it  actually  did  have  that  effect,  and  if  under 
that  influence  she  yielded  her  person  to  him,  this  amounted  to  an 
"  artifice  "  within  the  meaning  of  the  law,  and  that  the  question 
as  to  the  sufficiency  of  the  evidence  to  establish  that  fact  should 
have  been  submitted  to  the  jury.  [See vers,  C.  J.,  dissenting.] 
Havm  V,  Banghart,  688. 

3.  Damages  :  loss  of  social  standing  :  evidence.  In  an  action  for 
damages  for  seduction,  l^ss  of  social  standing  in  general  may 

Sobably  be  considered  in  estimating  the  damages,  but  the  fact  tliat 
dividual  acauaintances  have  refused  to  recognize  the  plaintiff, 
as  a  result  of  the  seduction,  cannot  be  shown  for  that  or  any  other 
purpose.    Id. 

See  Criminal  Law,  21-28. 

SIDEWALKS. 

See  Cities  and  Towns,  6-8, 13. 

SPECIFIC  PERFORMANCE, 

See  Contracts,  7-13. 
STATUTES. 

1.      CbNSTITUnONAUTY :    RELUCTANCE  OF  COURTS  TO  CONSIDER.     This 

court  cannot,  upon  the  expression  of  doubt  or  uncertainty  by 
counsel,  without  the  aid  of  argument,  enter  into  an  inquiry  as  to 
the  constitutionality  of  a  statute,    Henderson  v.  Edlnnson,  603. 

2.  CONSTRUCTION.    See  Board  of  Supervisors,  1. 
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STATUTES  CITED.  CONSTRUED.  ETa 

[The  words  in  Soman  type  indloate  the  subject  under  consideration,  and  the  flroree 
following  refer  to  toe  page  in  this  volume  where  the  statute  is  cited.] 


LAWS  OF  1854-5. 

Chap.  110,  sec.  1.    Disposition  of  swamp 
lands.    501. 


LAWS  OP  1858. 
Chap.  09.    Des  Moines  river  lands. 
REVISION  OF  1860. 


188. 


Sec.  750.    Bringing  forward  delinquent 

taxes     272 
Sec.  759.    Taxes  :  Lien  of.    878. 
Sec.  768.    Tax  sale:    Duty  of  treasurer. 

J873. 
Sec.  784.    Tax  deed :   Conclusive  as  to 

what.    878. 
Sees.  2886,8889,  2801.    Set-oflT:   Countei^ 

claim:   Cross-demand.    885. 

LAWS  OF  1862. 

Chap.  172,  sees.  7,  80, 00.  School  districts : 
Powers.    886,  887. 

LAWS  OF  1864. 

Chap.  57.    Powers  of  Independent  school 
districts.    837. 


LAWS  OF  1868. 

Chap.  67.   Des  Moines  river  lands. 
ftteq.  ;  I86etgeg. 

LAWS  OP  1872. 


188 


Chap.  104.    (Private acts).  Swamplands. 
606. 

CODE  OF  1878. 

Sec.  180.    Rules  of  court.    465. 
Sees.  830,  881,  280,  848.     Grand  Juries : 
Summoning  and  selecting.   816 

Sec.  804.    Official  newspaper  of  oounty : 

Selection.    160. 
Sees.  466,  460.      Grading  and-  changing 

grade  of  streets.    641, 648. 
Sec.  483.    Cities  and  towns  :   Powers  of: 

How  exercised.    541. 
Sec.  480.     Town    ordinances :     Three 

readings.    828. 
8eo.  406.    Town  ordinances :   Yeas  and 

nays.    881. 
Seo.  611.    Cities  and  towns  :  In  whom 

authority  vested.    881. 
See.  626.    SlectAons:    Two   names    on 

ballot  for  same  office.    487. 
Sees.  608, 607, 708, 706.  Election  of  coonty 

superintendent:  Contest.    481, 


Sec.  707,  par.  1,  Taxation :  Public  lands. 
188. 

Sec.  801.    Taxation  of  land.    184. 

Sec.  845.  Tax  sale:  For  taxes  not 
brought  forward .    878  ^  Mir . 

Seo.  870.    Refnndiiig  of  taxes.  410. 

Sec.  807.  Tax  deea :  Who  may  ques- 
tion.   480, 688, 071. 

Sec.  008.  Tax  deed:  Limitation  of 
action.    784. 

Sees.  060-071,  078.  Roads :  Township 
funds:   Expenditure.    806. 

Sec.  060.    Highways :  Improvement.  170. 


.] 

Sec.  097.  Road  supervisors :  Orders  ^ 
township  clerk :  Payment,  sio 
etteq. 

Sec.  1064.  Coiporations :  When  they 
may  commence  business.    418. 

Seo.    1071.      Corporations:     Fraud    of 
*     officers.    686. 

Sec .  1526 .  Permit  to  sell  liquor  for  medi- 
cine :   Repeal,    fm  tt  teg. 

Seo.  1581.  Permit  to  sell  liquor:  Descrip- 
tion of  place.    850. 

Sec.  1548.  Keeping  liquors  with  unlaw- 
ful Intent,    m. 

Sec.  1543.  Liquor  nuisance:  Penalty. 
688   600 

Sees.  1544-1546.  '  Intoxicating  liquors: 
Seizure  under  searcn-warrant; 
Who  pays  fees.    76, 77. 

Seo.  1558.  Conveying  liquors  without 
permit.    183. 

Seo.  1566.  Intoxicating  liquors:  Liabil- 
ity of  lessor.    10,  80. 

Seo.  1806.  School  laws:  Application  to 
independent  districts.   885,886. 

Sec.  1084.  Parol  to  establish  trust  in 
land.    106,264. 

Sec.  1967.  Defective  acknowledgments 
cured.    606. 

Sees.  1076,  1088.    Occupying  claimant 
Color  of  title.    88. 

Sec.  1990.  Homestead  :  Conveyance  of. 
670. 

Sees.  1994. 1995, 1908.  Homestead :  Selec- 
tion.   881. 

Seo.  8007.  Estates  of  decedents :  Dis- 
position of  homestead.    ISO. 

Sec.  8014.  Tenancy  at  will:  Presump- 
tion.   761. 

Seo.  2015.  Lease :  Termination :  Crop- 
pers.   85. 

Sec.  8060.  Special  verdict :  Effect  of. 
458. 

Sec.  8208.  Dower:  Release  to  husband 
during  life.    461. 

Seo.  2288.    Minors  :    Contracts  of.   08. 

Seo.  8268.  Guardian's  deeds :  Approval 
by  oourt.    786. 

Sees.  8485-2440.    Widow's  share.     807. 

Sees.  8440-8441.  Dower  to  include  home- 
stead.    180. 

Sec.  8458.  Widow*s  consent  to  will: 
Notice.    880,865«<Mgr. 

Seo.  8514.  Error  In  proceedings :  Action 
not  abated.  60  ;  Transfer  to 
proper  docket.    682, 788. 

Seo.  8617.  Mode  of  trial :  Issues  mixed. 
666. 

Seo.  8580.  Action  against  officer:  Limi- 
tation.   406. 

Seo.  8588.  Beginning  of  actions  :  limi- 
tation.   56^666. 

Seo.  8566.  Judgment  against  mbiors. 
787. 

Seo.  8606.  Original  notice:  Service. 
786. 

Sec.  8610.  Counties:  Presentation  of 
olaims  against.    878. 

Sec.  8680.    Joinder  of  actions.    790. 

Seo.  8660.  Pleading  :  Defect :  Waiver. 
678. 

Sees.  8860.  'Motion  In  arrest  of  Judg^ 
ment:   Grounds  of.    860,451. 

Seo.  9660.  Counter-claim:  what  em- 
braoedin.    865. 

Seo .  8660.    Amendment  of  pleadings .  60. 

Seo.  8704.    Evidence  under  denial.    600. 
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Seo .  2780.   FleadlDg :  IXenyliiff  signature . 

805. 
Seo.  8740.     Kind  of  issues:    Mode  of 

trial.    680. 
Seo.  8787.    Bxoeptlons  to  instructions. 

90P. 
Seo.  9681.    BiU  of  exceptions:    Time  of 

filing.    680. 
Seo.  8842.  Motion  in  arrest  of  judgment: 

Grounds  for.    800. 
Seo.  8008.    ReceiTer:    Facts  Justifying 

appointment.    64.  » 

Seo.  8006.    Receiver :    Officer  of  court. 

58. 
Sees.  2006,  2010.     Summary   proceeding 

against  attorney.    604,  605,  607. 
Seo.  8086.     Garnishment :    Bzoneration 

of  garnishee.    175. 
Seo.  2006.    Attachment :  Delivery  bond : 

Filing  with  clerk.    226«  227. 
Seo.  8010.    Attachment:    Intervention. 

765. 
Sees.  8016,  8010.    Attachment:  Interven- 
tion :    Appeal:    Time.  501,  502. 
Sec.  8081.    Clerk  of  court :    Transcripts 

of  judgments  from  other  coun- 
ties.   82. 
Seo.    8042.     Surety :     Rights    of  when 

sued     40 
Sec.  8055.    Levy  on  mortgaged  chattels : 

Notice  of  claim.    287;    Special 

execution :  Indemnifying  hond. 


Sec.  3056.  Execution:  Indemnifying 
bond.    607. 

Sec.  8057.  Bxecution:  Indemnifying 
bond  :    Duty  of  officer.    700. 

Sees.  3112-8117.  Redemption  trom  exe- 
cution sale :  By  creditor  after 
nine  months.    108. 

Sec.  8164.  Appeal:  Summary  proceed- 
ing against  attorney.    695. 

Sec.  8178.  Appeal :  Amount  involved : 
Interest  in  land.  815;  Neces- 
sity of  certificate .    422. 

Sec.  8174.  Appeal :  Jurisdiction :  Notice 
on  co-parties.    07. 

Seo.  8178.  Appeal :  No  notice  to  clerk. 
280,  576. 

Sees.  8178,  81TD.  Appeal:  How  per- 
fected.   656,661. 

Sees.  8170,  8161.  Appeal:  Transcript— 
nor  original  papers.    317. 

Sec.  8207.  Assignment  of  error:  Exact- 
ness.   802. 

Sec.  8818.  Appeal:  Right  to  ended: 
Dismissal.    861. 

Seo.  8814.  Appeal:  Notice:  Filing 
with  clerk.    661. 

Sees.  8286,  8288,  3220,  3242.  Replevin: 
Intervention:    Judgment.  458. 

Seo.  8880.  Replevin:  Officer's  duty: 
Liability     701. 

Seo.  8240.  Real  property:  Recovery: 
What  title  necessary.    167. 

Seo.  8878.  Real  property :  Quieting 
title:  What  interest  necessary. 
187. 

Seos.  8820.  3380.  Mortgage:  What  Is. 
417. 

Sec.  8831.  Public  nuisanoe:  Private 
action.    167. 

Sec .  8388 .  Injunctions :  When  granted . 
705. 

Seo.  8407.  Contempt:  Evidence  not 
filed.    158. 

Seo.  8680.    Witness:   Oompetenoy.   180. 

Seos.  8647,  8648.  Witness:  When  ex- 
cused from  answering.    408. 

Seo.  8664.  Parol  to  establish  trust  in 
land.    105. 

Seos.  8078,  8675.  Subpoena  duces  (seum: 
Punishment  for  contempt.    130. 


Seos.  8685,  8687.  Compelling  prodactton 
.      of  books  and  impers.    180. 

Seo.  8777.  Short-hand  reporter*8  trans- 
lation :    Time  of  filing.    486. 

Seos.  8781,  8790.  Criminal  law :  Fees 
paid  by  oounty .    80. 

Seo.  8607.  Search-warrant  for  liqnors  : 
Fees  for  servloe.    77. 

Soo.  8811.    Oounty  pays  iuron.    80. 

Seo.  8861.    Rape:   Age  of  oonsent.  881. 

Seo.  8871.  Threats  to  extort :  What  are 
not.    192. 

Sec.  8046.    Bribery  :  Facts  constituting. 

Seo.  4016.  Enticing  females;  Indict- 
ment.   150. 

Seo.  4074.  Fraudulent  conveyance: 
Criminality.    404. 

Seo.  4883.  Criminal  law  :  Subpcsnas  for 
witnesses.    587. 

Seo.  4256.  Grand  jury:  Filling  panel. 
148  et  teq. 

Seo.  4298.  Indictment:  Name  of  wit- 
nesses indorsed.    863. 

Sec.  4800.  Indiotment:  Must  charge 
but  one  offense.    160. 

Sec.  4805.    Indictment:    Certainty.  148. 

Sec.  4806.  Indictment :  Sufficiency. 
388. 

Sec.  4421.  Crimhial  evidence:  Wit- 
nesses.   863. 

Sec.  4560.  Rape :  Evidence :  Oorrobora 
Uon.    547. 

Seo.  4881.  Criminal  law:  Change  of 
venue  :    Costs  :  Who  pays.   80. 

LAWS  OF  1876. 

Chap.  100,  sec.  3.    (McChiin*s  Stat.,  p. 
506.)  Mechanio*slien:  Founded 
on  contract.    668. 
136 .    School  officers :  Eligibility  of 
women.    481. 

» 

LAWS  OF  1880 


Chap. 


Chap.  75,  sec.  8.    Substitute  for. 

Chap.  167.    Des  Moines  river  lands.  188. 

Chap.  811.  Insurance:  AppUoation  not 
indorsed  on  policy.  08 ;  Who 
is  soliciting  agent.  886;  Pre- 
mature action  on  iK>lic7.    540. 

LAWS  OF  1882. 

Chap.  61  Roads  to  reach  schoolhouses. 
885. 

LAWS  OF  1864. 

Chap.  88.  Exemption  of  homestead 
bought  with  pension  money: 
Constitationality.    886  et  teq. 

Chap.  46.  Attachment :  Notice  of 
ownership  by  third  party.  X^ 
860. 

Ohap.  148,  sec.  8.  Enticing  females.  150. 

Chap.  148.  Liquor  nuisanoe :  Penalty. 
668. 

Chap.  107.  Selecting  official  county 
newspaper:    Appeal.    100. 

:LAWS  of  1886. 

Chap.  48.  Grand  jury:  Filling  panel. 
148  4t  Mq  :  Number  of  jurors: 
Constitutionality.  817;  Filling 
panel  by  lot.   818. 

Chap.  66,  seo.  8.  Intoxicating  liquors  : 
Liability  of  property.  19 ;  Nui- 
sance :   Injunction.    178. 

Ohmp.  66,  seo.  4.  Uqnor  Snnisance : 
Penalty.    688. 


Chap.   66,    seo.   8.     Sales   of   liquor: 

Legality :  Burden  of  proof «  ISO. 
Ohap.  88.    Repeale  seotion  1586  of  Code 

In  part.    686. 
Chap.  88«  Mo.  8.    Intozlcathig  liquors : 

Reports  of  lalee  as  eTidenoe. 

186. 
Chap.  87.     Hlithways:     ImproTement. 

170. 
Chap.  114.    Rape:  Ageof consent.  881. 
Ohap.  117.   Lory  on  mortgaged  chattels : 

Notice    of    claim.     887,    789; 

Mortgage  debt  not  due.     497 

et  »eq,' 
Chap.     181.       Independent     districts : 
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RKV.  STAT.  XT.  fl. 


Sec.    2896.      Homesteads:    Xzemptlon 

of.   800. 
Sec.  4747.    Bzemption  of  pensions.    806 

etteq. 
Sec.  4766.    Pensions :   How  paid.    886. 

CONSTITUTION  OP  IOWA. 

Art.  8,  sec.  S8.    Legislation:   Titles  of 

acts.    6S7. 
Art.  6,  sec.  1.    Uniform   operation  of 


Powers  of  electors.    386.  ',  laws:    Ohap.  42,  Laws  of  1886, 

Ohao.  184.    Rules  of  court.    4Met9eg.       I  817. 


STATUTE  OF  FRAUDS. 


Pbohisb  TO  PAY  FOR  GOODS  DELIVERED  TO  ANOTHER.  If  any  Credit  at 
all  is  given  to  the  party  to  whom  goods  are  deliveredi  the  parol 
promise  of  another  .party  to  pay  for  them  must  be  in  writing  in 
order  to  be  of  any  validity.  But  in  this  case,  where  the  pcurty 
obtaining  the  goods  from  plaintiffs  gave  them  a  writing  authoriz- 
ing defendants  to  pay  for  the  goods  out  of  moneys  which  would  be 
due  from  defendants  to  him  on  a  contract  in  the  execution  of 
which  the  goods  were  to  be  used,  to  which  arrangement  defend- 
ants orally  agreed,  held,  in  view  of  the  evidence  ( for  which  see 
opinion  \  that  no  credit  at  all  was  extended  to  the  person  obtaining 
the  gooas,  thou5:h  they  were  charged  to  him  in  the  books  of  plain- 
tiffs, and  though  the  writing  given  by  him  to  plaintiffs  began  with 
the  words  *'  For  the  consideration  of  obtaining  credit ; "  and  that 
defendants'  agreement  to  pay  for  them  was  not  within  the  statute 
of  frauds,  and  was  binding  on  them.    Beribow  v.  Soothamithf  151. 


STATUTE  OF  LIMITATIONS. 

1.  Action  against  pubuo  officer  on  bond:  monst  held  for 
plaintiff.  The  defendants  were  the  auditor  of  a  city  and  the 
sureties  on  his  bond.  The  action  was  to  recover  for  the  failure  of 
the  auditor  to  pay  to  ]>laintiff  certain  money  which  he  had  received 
from  his  predecessors  in  office,  which  his  predecessors  had  received 
for  the  redemption  of  real  estate  from  tax  sale,  and  which,  it  was 
admitted,  plaintiff  was  once  entitled  to.  The  defense  was  that 
more  than  three  years  had  elapsed  from  the  date  of  the  orig^al 
X>ayment  to  the  auditor  to  the  date  of  the  beginning  of  the  action, 
and  that  the  action  was  barred  by  the  statute.  (See  (Jode,  sec 
2529.)  But  held  that,  since  the  monev  was  held  by  the  auditor  and 
not  by  the  city,  and  since  the  last  auditor  received  it  for  the  use  of 

glaintiff,  the  statute  did  not  begin  to  run  in  his  favor  until  after 
e  had  received  it.  It  is  a  mistake,  in  such  a  case,  to  consider  the 
successive  auditors  as  one  and  the  same  person,  or  as  impersonal ; 
though  they  may  be  so  considered  where  they  stand  for  and  repre- 
sent the  city,  as  where  the  city  is  sought  to  be  made  liable  in  pro- 
ceedings against  its  officers  by  mandamtu  or  the  like.  (See 
opinion  for  cases  distinguished.)    Hintrager  v.  RicMer,  406. 
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3.       WHEIV  it  begins  to  run  :    FRAUDULENT  CONOKATiMKNT.     An  action 

to  cancel  a  decree  of  foreclosure,  and  a  sherift's  deed  to  the  mort- 
gagee made  pursuant  thereto,  on  account  of  fraud  in  proeecnting 
the  foreclosure  notwithstanding  an  agreement  to  dismiss  it,  and  in 
obtaining  judgment  on  the  whole  mortgage  debt  after  most  of  it 
had  been  paid,  and  in  afterwards  concealing  from  the  mortgagor 
the  fact  of  the  foreclosure  and  the  deed,  and  receiving  from  her 
(an  ignorant  German  woman,  whose  conndential  adviser  he  was) 
the  balance  of  the  mortgage  debt  not  before  paid  by  her,  is  not 
barred  in  five  vears  from  the  time  of  giving  constructive  notice  of 
the  fraud  by  the  filing  of  the  deed.  The  statute  of  limitations  in 
such  case  begins  to  run  from  the  time  the  fraud  is  actually  dis- 
covered^ (See  opinion  for  cases  distinguished.)  Jacobs  v.  Snyder, 
522. 


8^  Commencement  of  action.  For  the  purpose  of  the  statute  of 
limitations,  the  action  is  begun  when  the  onginal  notice  is  deliyered 
to  the  sheriff  of  the  proper  countv  with  intent  that  it  be  served 
immediately  ;  and  that  mtent  will  be  presumed  unless  the  contrary 
appears.  (Code,  sec.  2532.)  Accordingly,  held  that  where  the 
ongina}  notice  was  delivered  to  the  sheriff  of  the  proper  county 
before  the  statute  had  run  against  the  action,  and  was  served  upon 
one  of  the  parties  in  the  county  before  that  time,  and  was  served 
upon  other  parties  who  resided  out  of  the  county  after  that  time, 
the  action  was  not  barred  as  to  the  persons  residing  out  of  the 
county  ; — ^the  rule  being  that  the  time  of  delivery  to  the  sheriff, 
and  not  the  time  of  service,  determines  the  commencement  of  the 
action.    Hampe  v,  Sehaffer,  568. 

4.  Action  against  sheriff  :  wrongful  sale  of  property  The  act 
of  which  plaintiff  complains  in  this  action  is  not  the  levying  upon 
its  property  under  a  writ  of  attachment,  but  its  sale  under  execu- 
tion issued  upon  judgment  in  the  attachment  case.  Plaintiff  served 
written  notice  of  its  ownership  on  defendant  after  he  had  received 
the  execution.  Held  that  until  such  notice  no  right  of  action 
accrued,  and  that  the  statute  of  limitations  did  not  sooner  begin  to 
run  against  the  action.    Bank  of  Hetribeck  v.  Brown,  696. 

See  Pleading,  1,  2 ;  Pubuc  Lands,  2 ;  Real  estate,  1,  4 ;  Taxes,  2,  3 ; 
Tax  Sale  and  Deed,  11-18 ;  Trusts,  6. 

STREETS. 

See  Cities  and  Towns,  9-11. 

SUPREME  COURT. 


See  Practice  and  Procbdurb  in  Sufremb  Court. 
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SUBETIES. 

1.      JUDOMENT  AOAH^T  AS  FEINC3PAL  :  MORTaAOE  FOKECLOSUBB  :  OBDBR 

OF  SUBJBOTINO  PBOPERTT :  BES  ADJUDICATA.  Plaintiff  signed  a 
note  as  surety,  but  the  fact  that  she  was  surety  only  did  not  appear 
on  the  note.  The  principal  executed  a  mortgage  on  his  limd  to 
secure  the  note,  and  afterwards  sold  the  Ituid  to  the  defendant. 
Plaintiff  also  joined  the  principal  in  executing  another  mortgage  to 
secure  the  note  on  anotner  tract  of  land,  in  which  she  owned  an 
undivided  one-third.  In  an  action  to  foreclose  the  mortgages, 
plaintiff  and  defendant  herein  were  both  made  parties  defendant, 
and  plaintiff  made  default,  but  defendant  answered,  and  set  up 
that  plaintiff  was  the  principal  debtor  on  the  note,  and  that  his 
gi'autor  was  but  a  surety,  and,  in  legal  effect,  that  he  himself  was 
a  surety  to  the  extent  of  the  value  of  the  land  purchased  by  him, 
and  asked  that  the  undivided  one- third  interest  of  plaintiff  in  the 
other  tract  of  land  be  exhausted  before  his  land  should  be  sold. 
Plaintiff  had  no  notice  of  this  answer,  but  a  decree  was  entered  in 
accordance  therewith,  and  her  undivided  one-third  was  sold  in 
satisfaction  of  the  judgment  on  the  note.  Afterwards  plaintiff 
brought  this  action,  alleging,  among  other  things,  that  she  was 
but  a  surety  on  the  note,  and  asking  judgment  against  defendant 
and  the  principal  on  the  note,  and  that  such  judgment  be  declared 
a  lien  on  the  land  bought  by  defendant,  paramount  to  his  title 
thereto,  and  for  general  equitable  relief ;  but  held — 

(1)  That  since  plaintiff  took  no  steps  in  the  first  action  to  show 
•     that  she  was  but  a  surety,  she  must  be  held  to  have  con- 
sented that  her  property  might  be  held  as  that  of  a  principal 
debtor. 

QS)  That  defendant,  if  he  claimed  to  be  but  a  surety,  had  a 

.    right,  imder  section  8042  of  the  Code,  to  make  that  claim  in 

the  first  action,  without  notifying;  plaintiff  of  that  fact,  and 

to   have  an   order  that  the   prmcipal's   property  be  first 

exhausted. 

(8)  That  such  order  was  a  valid  adjudication  against  plaintiff, 
which  she  could  not  attack  in  a  subsequent  action.  Case  v. 
Hicks,  86. 

2.  On  liquor-seller's  bond  :  alteration  :  discharge.  The  princi- 
pal in  the  bond  in  question  had  made  application  for  a  permit  to 
sell  intoxicating  liquors  for  lawful  purposes  in  a  certain  town,  and 
the  application  described  the  particular  house  in  which  the  sales 
were  to  be  made,  as  the  law  required  that  it  should.  For  the 
purpose  of  obtaining  such  permit,  the  bond  in  question  was  exe- 
cuted. The  bond  referred  to  the  application,  and  recited  the  town 
in  which  the  sales  were  to  be  made,  but  not  the  lot  and  block,  and 
it  did  not  recite  the  fact  that  the  application  was  for  leave  to  sell 
such  liquors  for  mechanical,  culinary  and  sacramental  purposes 
only,  but  these  matters  were  inserted  in  the  bond  after  its  execu- 
tion. The  condition  of  the  bond  was  that  the  principal  should 
"faithfully  carry  out  the  provisions  of  the  laws  now  or  hereafter 
in  force  relating  to  the  sale  of  intoxicating  liquors.*'  Held  that  tte 
bond  was  not  materially  altered  b^  the  insertion  of  the  matters 
above  referred  to,  and  that  the  sureties  were  not  discharged  thereby. 
(Compare  Rowley  v.  Jeweit,  56  Iowa,  494,  and  Briscoe  v.  BeunoloH, 
51  Iowa,  675.)    Starr  v  Blatner,  856. 
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8.  On  insubancb  agent's  bond:  fob  what  liable.  Where  an 
insurance  agent  gave  a  bond  ^th  sureties,  in  the  midst  of  a  month, 
for  the  payment  to  the  company  of  the  premiums  collected  hy  him, 
and  it  was  the  custom  to  give  customers  credit  until  the  first  of  the 
next  month  to  pay  the  p^remiums  for  policies  issued  during  the 
month,  held  that  the  sureties  were  properly  chargeable  with  all  the 
premiums  for  policies  issued  during  the  month  in  which  tice  bond 
was  ^ven,  even  though  issued  before  the  execution  of  the  bond.  4 

British  Amer,  Aasur.^Co.  v.  Neil,  645. 

4.     The  same.    An  insurance  agent  a<}cepted  a  county  warrant  for  pre- 
'  mium  on  a  policy,  but  the  company  refused  to  accept  it  of  him,  out 
did  not  cancel  the  policy.    Afterwards  the  agent  pledged  the  war-  ^ 

rant,  but  the  company  redeemed  it  and  creditea  the  agent  with 
the  difference  between  the  amount  paid  in  redemption  and  the 
value  of  the  warrant.    Held  that  the  sureties  on  the  agent's  bond        ^ 
were  properly  charged  with  the  amount  paid  for  its  redemption. 
Id, 

SWAMP  LANDS. 

1.  Contract  to  convey  for  services  in  procurinq:  statutory 
PR091BITION.  Section  1,  chapter  110,  Laws  of  1854-5,  prohibiting 
the  sale  or  disposition  of  swamp  lands  until  the  title  thereto  should 
be  perfected  in  the  state,  did  not  render  null  an  agreement  by  the 
plamtiff  county  to  convey  a  portion  of  such  lands  to  certain  agents 
in  payment  for  their  services  in  securing  and  perfecting  its  title  to 
such  lands,  nor  a  conveyance  of  lands,  made  in  pursuance  9f  such 
agreement  after  the  title  had  been  perfected  in  the  county. 
(Comp€ure  Allen  v.  Cerro  Oordo  County,  M  Iowa,  54,  and  Grimes  v.  ^ 

Hamilfon  County,  37  Iowa,  290.)    Emmet  County  v,  AUen,  499. 

2. :  CONSIDERATION  :  SETTLEMENT.    In  such  case,  where  some 

services  were  rendered,  and  the  plaintiff  and  the  agents  had  a 
settlement  thereof,  and  the  lands  were  conveyed  in  pursuance  of 
such  settlement,  it  cannot  be  said  that  the  conveyances  were  void 
for  want  of  a  consideration.    Id. 

8.   Deed  by  county  judge  :  ACKNOWLEOaMENT  IN  OTHER  COUNTY.  A 

deed  of  swamp  lands  made  by  a  county  judge  is  not  invalid  by 
reason  of  the  fact  that  he  acknowledged  it  in  another  coimty. 
Henderson  v,  Robinson,  603. 

4.  Deed  :  cubative  act  :  identity  of  deed.  The  character  of  the 
deed  of  swamp  lands  involved  in  this  case,  the  pEurties,  and  the 
property  conveyed,  are  the  same  as  in  a  deed  validated  by  an  act 
of  tne  general  assembly.  Held  that  the  deeds  must  be  presumed  to 
be  identical,  in  the  absence  of  a  contrary  showing.    Id. 

5.  Deed  by  commissioner  of  court  :  recitals  of  jurisdictional 
FACTS :  PRiMA-FACiE  EVIDENCE.  A  Commissioner's  deed  of  swamp 
lands,  made  in  pursuance  of  a  decree  of  the  district  court,  recited 
facts  supporting  the  validity  of  the  decree,  and  other  matters 
affecting  the  sufficiency  of  the  conveyance.  Held  that  these 
recitals  were  prima-facie  evidence  of  the  facts  recited,  and  that 
to  establish  title  in  the  grantee  the  deed  containing  these  recital 
was  properly  admitted^  and  it  was  not  necessary  to  maJce  formal 

Sroof  from  the  records  of  the  facts  thus  recited.    (Beal  v,  Blair, 
S  Iowa,  818,  followed,  and  Costello  v,  Burke,  63  Iowa,  861,  dis- 
tinguisJied.)    Id* 
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TAXATION. 

See  Swamp  Lands.  1 

TAXES. 

^  1.    CoLUx:noN :  distbbss  avd  SAiiS :  abandonment  upon  pbomssb  to 

PAT :  PROMISE  VOID.  Where  it  is  the  duty  of  the  coantj  treasurer 
to  proceed  to  collect  a  delinquent  tax  by  the  distress  and  sale  of 
chattels,  and  he  has  begun  to  do  so,  but  desists  on  account  of  the 

'  promise  of  the  purchaser  of  the  chattels  that  he  will  pay  the  tax, 

such  promise  is  void  and  cannot  be  enforced,  because  the  consid- 
eration of  it — ^the  abandonment  of  an  official  duty — ^is  illegal. 
(Ck>mpare  Cole  v.  Parker,  7  Iowa,  168.)  Caes  County  v.  Beck, 
487. 

2.     Paid  on  land  in  dispute  :  recovery  :  statute  of  limitations. 

'  In  an  action  to  recover  taxes  paid  by  plaintiff  on  land  which  was 

adjudged  to  belong  to  defendant,  where  it  was  alleged  and 
admitted  that  the  title  had  been  in  dispute  between  them,  lield 

^  that  the  statute  of  limitations  did  not  begin  to  run  against  plain- 

tiff until  the  dispute  was  settled,  and  that  he  waa  entitled  to 
recover  all  the  taxes  paid  by  him,  and  which  defendant  should  have 
paid  under  his  claim,  though  paid  more  than  five  years  prior  to  the 
Deginning  of  this  action.  (Ooodnow  v.  Stryker,  62  Iowa,  224,  and 
Ooodnow  v.  Litchfield,  63  Iowa,  275,  followed,)  Wood  v,  Curran, 
660. 

8.    Erroneous  payment  on  another's  land  :  recovery  by  payer 

FROM    OWNER  :  STATUTE    OF  LIMITATIONS.      OoodnoW  V,  WcllS,  774. 

4.     In  AID  OF  RAILROADS.    See  Railroads,  2^28. 

TAX  SALE  AND  DEED. 

/I.  Void  FOR  UNCERTAINTY  OF  DESCRIPTION.  The  land  described  in  a 
notice  to  redeem  from  a  tax  sale,  and  in  the  tax  deed  founded 
thereon,  was  described  as  '*  the  undivided  thirty-nine  and  one-half 
acres  of  the  northeast  quarter  of  the  northeast  quarter  "  of  a  cer- 
tain section.  Held  that  the  notice  and  deed  were  both  void  for 
uncertainty  as  to  the  description,  and  did  not  cut  off  the  right  to 
redeem.     Griffith  v.  Vtley,  292. 

2.  Bbdbmftion:  mortoagor  and  mortgagee,  The  mortgagor  and 
mortgagee  each  has  the  right  to  redeem  the  mortgaged  land  from 
tax  sale,  and  the  purchaser  has  no  such  interest  as  to  authorize  him 
to  object  to  a  redemption  by  either.    Id. 

Tax  paid  to  treasurer  but  misapplied  :  redemption.  Where  the 
county  treasurer  made  and  sent  to  plaintiff  what  purported  to  be  a 
list  of  the  lands  owned  and  assessed  to  plaintiff  in  the  county,  but 
left  out  the  tract  in  question,  and  inserted  another  tract  of  equal 
quantity  and  value  belonging  to  another,  and  plaintiff  remitted  the 
amount  required  to  pay  all  the  taxes  as  indicated  by  the  treasurer's 
statement,  but  the  latter  failed  to  apply  a  proper  portion  of  the 
money  on  the  omitted  tract,  and  afterwards  sola  it  for  taxes,  and, 
pxirsuant  to  said  sale,  a  deed  was  executed,  held  that  plaintiff  had 
a  right  to  rely  on  the  treasurer's  statement,  and  upon  his  applying 
the  money  on  the  land  owned  by  him,  and  that  he  was  not  cut  off 
by  the  treasurer's  mistake  from  his  right  to  redeem  the  land. 
fiendei'M/M  v.  RobUison,  Goa. 
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4.  DEFECTIVE  DEED  :  WHO  MAY  QUESTION.  Seotion  897  of  the  Code, 
providing  that  no  person  shall  be  permitted  to  question  a  tax  title 
unless  he  or  his  grantors  had  title  to  the  property  at  the  time  of  the 
tax  sale,  applies  to  cases  where  there  are  formal  defects  in  the  tax 
deed.    Lynn  v,  Morse  665 

5.      AOnON  TO  SET  ASIDE  :  CONDITION  :  TITl^E  OF  PLAINTIFF  :  LOST  DEED  : 

EVIDENCE  TO  SUPPLY.  Plaintiff  brought  these  actions  to  set  aside 
tax  deeds,  and  was  required  first  to  show  title  in  himself  or  his 
grantors  when  the  tax  sales  were  made.  (Code.  sec.  897.)  The 
chain  of  his  title  ran  back  unbroken  for  more  than  thirty  years  to 
one  Mrs.  M.,  but  there  was  no  deed  of  record  to  her  from  T.,  who 
entered  the  land.  Plaintiff,  however,  claimed  that  such  a  deed 
had  been  made  but  lost,  and  he  showed  that  there  was  found 
among  T.'s  papers  a  contract  for  the  sale  of  land  in  Adams  county, 
Iowa,  by  T.  to  M.,  for  six  hundred  and  forty  dollars,  of  which  three 
hundred  dollars  had,  according  to  the  agreement,  been  paid,  and 
three  hundred  and  forty  dollars  were  to  be  paid  in  two  weeks,  and  a 
deed  made.  This  was  dated  May  8,  1856.  The  deed  from  M.  was 
dated  August  21, 1856.  T.  lived  ten  years  after  this  agreement,  but 
neither  he  nor  his  administratrix  nor  his  heirs  ever  afterwards 
claimed^title  to  the  land  in  Question,  but  such  title  was  claimed  by 
M.  and  his  grantees,  who  aione  paid  the  taxes  during  aJl  tibose 
years.  Hdd  that  this  evidence  was  sufficient  to  establish  tiie  exe- 
cution of  the  deed  from  T.  to  M. ;  and,  since  the  deed  by  Mrs.  M. 
was  a  warranty  deed  in  the  usual  form,  in  which  she  and  her  hus- 
band united  in  the  granting  clause  and  covenants,  and  acknowl- 
edged receipt  of  the  consideration,  held,  further,  that  it  was  imma- 
terial whether  T.  conveyed  to  Mrs.  M.  or  her  husband.  And  Aeld, 
further,  that  though  but  three  hundred  dollars  had  been  paid  by 
M.  under  the  agreement,  that  payment  would  have  given  M.  and 
his  ^antees  the  right  to  redeem  from  tax  sale.  ( See  cases  cited  in 
opinion.)    Id. 

6.      : :  PAYMENT  OF  TAXES  DUE  BY  PLAINTIFF  :  PLEADINO  : 

WAIVER :  APPEAL.  Before  a  pai*ty  can  maintain  an  action  to  set 
aside  a  tax  deed,  he  must  show  title  in  himself,  and  also  '*  that  all 
taxes  due  upon  the  property  have  been  paid*'  by  himself  or  his 
grantors.  (Code,  seo.  897.)  The  fact  of  such  payment  must, 
therefore,  be  stated  in  the  petition ;  from  which  it  must  be  inferred 
that  the  taxes  contemplated  are  those  due  when  the  action  is  com- 
menced, and  not  those  which  may  fall  due  subsequently ;  and  it 
has  often  been  held  that  the  provision  does  not  apply  to  taxes  paid 
by  the  tax-sale  purchaser.  (See  cases  cited  in  opinion.)  But 
where  the  petition  does  not  allege  the  payment  of  taxes  by  plaintiff, 
and  no  objection  is  made  on  that  account  in  the  trial  court,  none 
can  be  raised  on  appeal  in  this  court.    Id. 

7.  Notice  to  redeem  :  wrong  initiai^  of  name  of  person  to  whom 
TAXED.  Where  land  was  taxed  to  M.  F.  C.  for  the  year  in  which 
notice  to  redeem  was  published,  and  such  notice  was  addressed 
to  N.  F.  C.  and  J.  H.  L.,  held  that  it  was  insufficient.  (  See  cases 
cited  in  opinion.)  And  the  fact  that  the  auditor  had  written  the 
name  of  J .  H.  L.  in  pencil  opposite  the  description  of  the  la^d,  bat 
not  in  the  column  ruled  for  the  names  of  owners,  did  not  make 
the  notice  good.    Id* 
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8.  Deed  to  ownsb's  attornbt  :  bad  faxth  :  action  to  rbdeeil  A. 
&  T.  were  attorneys  for  L.  in  the  forecloeure  of  a  mortgage  on  the 
land  in  question.  They  botight  the  land  for  K  at  the  foreclosure 
sale,  and  when  the  sheriff 's  deed  was  made  they  sent  it  to  L.  with 
a  statement  of  the  taxes  then  due  and  unpaid  on  the  land  for  the 
preceding  year.  But  the  land  had  been  sold  for  taxes  some  years 
oef ore,  and  they  were  at  the  time  attorneys  for  the  holder  of  the 
certificate  of  sale  for  the  purpose  of  publishing  notice  to  redeem  ; 
but  the;^  did  not  inform  L.  of  this  lien  upon  the  land.  Afterwards 
the  certificate  was  assigned  to  T.,  and  he  procured  a  tax  deed,  and 

Quitclaimed  to  M.  Held  that  it  was  the  duty  of  A.  &  T.  to  iaform 
r.  of  the  tax  sale,  and  that,  haTing  failed  in  that  duty,  T.  could 
not  kcquire  a  good  tax  title  as  against  him  ;  and  that  M.,  taking 
by  a  mere  quitclaim  deed,  could  take  no  better  title  than  T. 
had.    Id, 

9.  NoncB  TO  BEDBEM :  unsiqnbd  AFFIDAVIT  OF  SBBVICB.  An  affidavit 
of  service  of  notice  to  redeem  from  tax  sale  is  not  complete,  and  is 
of  no  effect,  imless  signed  by  the  affiant.  (See  CrensTiaw  v,  Taylor, 
70  Iowa,  386.)  And  where,  after  filing  such  affidavit,  the  affiant 
claims  that  it  is  sufficient,  and  denies  the  right  to  redeem  when 
the  owner  seeks  to  do  so  by  paying  the  necessary  amount,  the 
afiSlant  cannot  then  cure  the  defect  bv  filing  a  properly  signed 
affidavit  and,  after  the  lapse  of  ninety  days  thereafter,  take  a  valid 
deed  thereunder.    Id, 

10.  PuBCHASE  BY  ownbb's  guabdian  :  VOID.  A  tax  deed  made  upon 
the  sale  of  a  minor's  land  to  his  guardian  for  delinauent  taxes 
conveys  no  title  adverse  to  his  ward,  whether  the  deea  is  made  ^o 
the  guardian  or  to  his  assignee  of  the  certificate.  Ddhms  v.  Mann, 
728. 

11.    CONFUCfHNO   TAX   TITLES:    STATUTE    OF   LIMITATIONS.       Plaintiffs' 

tax  deed  was  made  in  1881  upon  tax  sales  made  in  1876  for  taxes 
of  1875.  Defendants'  tax  deed  was  made  in  1884  upon  tax  sales 
made  in  1869  for  taxes  of  1868.  Held  that  defendants'  right  to 
enforce  the  execution  of  a  tax  deed  was  barred  when  plaintiffs' 
deed  was  ^ade,  and  probably  when  the  tax  sale  was  made  to 
plaintiffs,  and  therefore  that  it  could  not  be  set  up  to  defeat 
plaintiffs'  tax  title.    Johns  v,  Chriffln,  419. 

IS.  Who  hay  not  question  deed.  One  who  has  nothing  but  a  certi- 
ficate of  purchase  at  tax  sale  for  land  subsequently  sold  for  taxes, 
cannot  question  the  deed  made  under  the  second  4ale,  because 
such  certificate  is  not  a  "  title "  to  the  land,  as  contemplated  by 
section  897  of  the  Ck)de,  providing  that  no  person  shall  be  permitted 
to  Question  a  tax  title  "  without  first  showing  that  he,  or  tne  person 
under  whom  he  claims,  had  title  to  the  property  at  the  time  of  the 
sale."    (See  opinioh  for  cases  cited.)    Id, 
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18.  Limitation  of  action  :  possession  by  bad-faith  fdbchassb  or 
PATENT  title.  G.  was  the  owner  of  the  land  sold  for  tazes. 
Within  five  years  from  the  recording  of  the  tax  deed  he  quit- 
claimed his  interest  in  the  land,  ana  plaintiff,  who  was  the  holder  of 
the  tax  title,  also  became  owner  of  the  patent  title  under  the  quit- 
claim :  but  the  deeds  conveying  the  patent  title  were  not  recorded 
until  more  than  five  vears  after  the  recording  of  the  tax  deed. 
Before  the  expiration  of  the  five  years,  Q.  conveyed  the  land  again 
to  other  parties,  and  defendant  claims  under  that  conveyance, 
which  was  only  a  conveyance  of  G.'s  right,  title  and  interest  In  tiie 
land.  Held  tfaiat  this  last  deed  was  in  substance  but  a  quitdaim, 
and  that  the  grantees  therein  were  therefore  not  innocent  pur- 
chasers, and  t^k  nothine  thereby  as  against  the  grantees  in  G.'s 
first  quitclaim  deed.  Also,  that,  since  G.  had  no  right  to  take 
possession  of  the  land  after  his  first  quitclaim,  neither  had  the 
grantees  under  his  second  quitclaim,  and  that  possession  by  them 
was  a  mere  trespass ;  and,  though  such  possession  began  prior  to 
the  expiration  of  five  years  from  the  recording  of  the  tax  deed, 
it  did  not  have  the  effect  to  bar  this  action  against  them  to  quiet 
the  tax  title,  though  begun  after  the  five  yoars ;  because  as  they 
were  strangers  to  the  title,  the  special  umitation  of  five  years 
prescribed  oy  section  902  of  the  Code  does  not  apply,  and 
the  right  of  action  as  against  them  would  continue  until  baned 
by  the  general  statute  of  limitations.  Though  defendant  took  by 
general  warranty  deed  executed  by  the  eranteee  in  the  second  quit- 
claim, yet,  since  his  deed  was  executed  after  the  five  years,  n^d 
that  he  was  in  no  better  position  than  his  grantors  to  question  the 
tax  title.    Knight  v  CampbeU,  780. 

14.  NonoB  TO  bbdbem  :  land  taxed  to  holder  of  gebtiftoatb.  In 
this  case,  in  the  year  when  the  notice  to  redeem  was  given,  the 
land  had  been  assessed  as  "  unknown,"  but  when  the  holder  of  the 
certificate  paid  the  tax  on  the  land,  the  treasure  entered  his  name 
opposite  the  description  of  the  land  in  the  column  of  owners* 
names,  and  it  so  stood  when  the  notice  to  redeem  waa  given.  Held 
that,  whether  or  not  the  treasurer  had  any  authority  to  so  enter  his 
name,  he  was  under  no  obligation  to  serve  the  notice  to  redeem  on 
himself  as  the  perscm  to  whom  the  land  was  taxed.    Id. 

16.  Redemption  bt  payment  to  furchasbb  :  tax  deed  :  innocent 
PUBCHA8EB  FROM  GRANTEE :  ESTOPPEL.  C.  purchased  land  at  tax 
sale,  and  afterwards,  supposing  H.  to  be  the  owner,  he  demanded 
and  received  of  him  the  amount  necessary  to  redeem.  Afterwards 
C.  took  a  tax  deed  for  the  land,  and  defendant  clajms  under  him. 
Held  that  0.  took  nothing  by  his  deed  as  agains  t  H,,  and  that 
defendant  also  took  nothing,  though  he  had  no  knowledge  of  the 
facts  invalidating  the  title,  because  H.  had  nothing  to  couvot. 
Also,  that  neither  C.  nor  his  privies  could  be  heard  to  say  tfaatH. 
had  not  paid  the  taxes,  and  that  he  had  not  effected  a  lawful 
redemption  because  he  had  not  paid  his  money  to  the  treasurer 
acoorcung  to  the  statute,  nor  that  ne  was  not  the  person  entitled  to 
redeem.    Hunt  v,  Seymour,  751. 

16.    DEUNQUBNT  TAXES    NOT    BROUGHT     FORWARD:  VAUDITT.     Before 

the  enactment  of  section  845  of  the  Code,  a  sale  of  land  for 
delinquent  taxes  not  brought  forward  upon  the  treasurer's  tax-list 
was  valid,  at  least  as  against  the  owner.  The  enactment  of  that 
section  changed  the  rule.    Hunt  v,  Oray,  268. 

17.  Quality  OF*TAX  TITLE.    See  Real  Estate,  1. 

TENDER. 
See  Pleadino,  7. 
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TORT. 

COHUOK   PURPOSE  OF    SEVERAL :  UNLAWFUL   ACT    OF   ONE  :  IJABILIT7. 

Where  several  parties  are  lawfully  engaged  in  a  common  purpose 
(making  an  arrest  in  this  case)  and  one  of  them,  in  furtherance  of 
the  common  purpose,  but  without  the  concurrence  of  the  others, 
commits  a  tort,  the    others  are  not   liable    therefor.     Wert  v. 

PQtt8,  612. 

TOWNSHIP  CLERK. 

See  Highways,  d. 
TRESPASS. 

1.  Herding  cattle  on  another's  uninclosed  land.  The  laws  of 
tliis  state  provide  that  trespass  is  not  committed  when  cattle  which 
are  running  at  large  enter  upon  uninclosedv  land  ;  but  the  case  is 
different  where  cattle  not  running  at  large,  but  in  the  oharee  of 
the  owner  or  his  agent,  are  driven  and  kept  upon  the  uninclosed 
and  unimproved  prairie  land  of  another,  against  his  will.  In  the 
latter  case  the  owner  of  the  cattle  is  liable  to  the  owner  of  the  land 
for  the  damages  iJb  the  grass  growing  on  the  land.  'Harrison  v, 
Adaniaon,  887. 

2.      To  REAL  estate  :   TAKING  PPOPERTY  UNDER   CHATTEL   MORTGAGE. 

Defendants,  as  agents  of  the  mortgagee  of  chattels,  went  upon 
defendant's  jpremises,  with  the  mortgages  in  their  possession  as 
their  authority,  to  take  possession  of  we  chattels,  and  nlaintifF 
sues  for  trespass  to  his  real  estate.  Held  that  if  the  chatteb  were 
in  the  peaceable  possession  of  plaintiff,  and  the  right  of  defendants 
to  remove  them  was  denied,  and  their  attempt  to  remove  them  was 
resisted,  it  was  their  du^  to  desist,  and  to  resort  to  other  means 
for  the  enf ordement  of  their  rights.  And  if  the  entry  itself  was 
rightful,  but  some  illegal  act  was  done  from  which  damage  to  the 
r^ty  of  plaintiff  resulted,  they  were  liable  therefor.  (Compare 
State  V,  Boynton,  76  Iowa,  768.)    Concanan  v.  Boynton,  648. 

8.  No  EVIDENCE  OF  EXTENT:  NOMINAL  DAMAGES.  Conceding  that 
defendant  was  guilty  of  trespass  in  herding  his  cattle  on  plamtiff  's 
uninclosed  and  uncultivated  prairie  land,  there  was  no  evidence  as 
to  the  extent  of  the  trespass  or  the  amount  of  damages  done,  and 
hence  a  verdict  for  more  than  nominal  damages  could  not  have 
been  sustained.     WiUiame  v»  Browne  648. 

4.  What  is  not  :  hay  made  on  another's  land.  One  who  enters 
upon  land  under  a  mere  parol  license,  and  expends  labor  in  mak- 
ing hay  thereon,  is  not  a  trespasser,  but  is  entitled  to  recover  for 
the  destruction  of  the  hay.  (Compare  Murphy  v.  Sioux  City  A  Pac. 
Ry,  Co.,  66  Iowa  478.)  Bvlliss  v.  Chicago,  M.  db  St.  P.  By.  Co., 
G80. 

See  Railroads,  6. 

TRUSTS. 

1.  Resulting  :  resting  in  parol  :  evidence.  To  establish  a  result- 
ing trust  restiAg  in  parol  the  evidence  must  be  clear  and  satisfac* 
tory.  ( Trout  v.  Trout,  44  Iowa,  471.)  And  in  this  case,  in  which 
it  was  sought  to  recover  certain  real  estate,  or  its  value,  on  the 
ground  that  defendants'  ancestor  had  agreed  with  plaintiff  to 
acquire  the  tax  title  to  the  land  in  question,  and  afterwards  to 
reoonvey  it  to  plaintiff  on  certain  conditions  alleged  to  have  been 
complied  with,  held  that  the  evidence  ( see  opinion  )  was  not  suffi- 
cient to  support  the  petition.    Michardson  v,  Haney,  101, 
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2.  BSAL  B8TATB:  ORAL  AOREBMENT  :  BYiDBNOB.  It  is  incompetent 
to  establish  by  parol  evidence  a  trust  in  real  estate  alleged  to  have 
been  created  by  a  verbal  agreement.  ( Code,  sees.  1934,  86649 
par.   4.)    Id, 

8.  Resulting  trust  in  land  :  parol  evidbnob  as  against  legal 
TITLE.  Before  a  resulting  trust  in  land  can  be  established  by  parol 
evidence  as  against  the  legal  title,  the  evidence  must  be  dear,  cer- 
tain, and  practically  overwhelming  ;  and  the  evidence  in  this  case 
( see  opinion  )  held  insufficient  to  show  that  land  to  which  plain- 
tiff's  husband  held  the  legal  title  in  his  life-time,  and  which  he 
^  and  plaintiff  had  occupied,  cultivated  and  improved  for  a  period  of 
twentv  years,  was  bought  with  his  mother's  money  and  held  in 
trust  for  her.    Murphy  v  Hansoome,  192. 

4.  Express  trust  in  land  :  bvidencb  to  establish.  In  this  action 
plaintiff  and  interveners  sought  to  show  that  defendant  had 
an  eouitable  interest  in  the  land  in  question,  and  that  his  co-defend- 
ants neld  the  legal  title  for  him,  and  that  this  was  done  for  the 
purpose  of  delaying  and  defrauding  defendant's  creditors,  but  Jield 
that  the (^vidence,  which  was  all  parol  (see  opinion),  tended  only 
to  establish  an  express  trust,  if  anything,  ana  that,  under  section 
1934  of  the  Code,  it  could  not  be  considered  for  that  purpoee. 
Andrew  v.  Concannon,  261. 

^  Deed  of  :  intervening  deed  :  dbuvert  :  a(X!BPtancb  of  trust* 
B.,  with  the  evident  design  of  settling  the  income  of  his  property 
on  his  wife,  conveyed  it  to  R.  and  on  the  same  day  R.  conveyed  it 
to  defendant  in  ti-ust  for  B.'s  wife,  and  at  a  later  date  defendant 
indorsed  on  the  latter  deed  his  acceptanoe  of  the  trust.  The  deeds 
were  not  recorded  at  the  time,  but  were  found  among  B.'s  papers 
at  the  time  of  his  death,  and  were  filed  for  record  by  his  adminis- 
trator. Held  that  the  manual  delivery  of  the  deed  of  trust  to  the 
tiiistee  was  not  essential  to  the  passing  of  the  title ;  because  the 
acceptance  of  the  duties  imposed  by  the  instrument  necessarily 
included  the  a<}ceptance  of  the  title  conveyed  by  it.  And  the  act 
of  B.  in  procuring  the  execution  of  the  acceptance  necessarily 
implied  that  everything  essential  to  the  vesting  of  the  title  in  the 
trustee  had  been  done  ;  that  is,  that  there  had  oeen  a  delivery  of 
the  deed  from  B.  to  R.,  who  conveyed  to  the  trustee ;  and  such 
delivery  will  be  presumed.    Ewing  v  Buckner,  467. 

6.  Deed  of  and  acceptance  :  adverse  possession  bt  grantor  :  stat- 
ute OF  LIMITATIONS.  Where  one  conveyed  property  in  trust  for 
the  use  of  his  wife,  and  secured  an  acceptance  or  the  trust  bv  the 
trustee,  but  the  latter  did  not  enter  upon  his  duties  as  such  for 
some  years,  and  meantime  the  grantor  made  another  deed  of  trust 
to  secure  the  payment  of  money,  and  in  aU  other  respects  contin- 
ued to  treat  tne  property  as  his  own,  but  died  before  the  lapse  of 
ten  years  after  he  had  secured  the  acceptanoe  of  the  trust,  and 
upon  his  death  the  trustee  took  possession  and  entered  upon  his 
duties,  hdd  that  these  acts  of  the  grantor  did  not  have  the  effect 
to  give  him  title  by  adverse  possession  as  against  the  trustee, 
because  such  possession  was  not  oontinued  for  ten  yew  after  tiie 
acceptance  of  the  trust,  and  before  the  end  of  that  time  the  trustee 
took  possession,  with  the  concurrence  of  the  administrator^  and 
asserted  his  rights  under  the  deed  to  him.    Id, 

Bee  Parent  and  Child,  1,  2l 
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YISNDOR  AND  VENDBB. 

Fraud:  gooivfaitb  fubohasbbs:  bstopfsl;  byidbnob.  Plaintiff 
agreed  to  exchange  his  efeore  building  for  a  patent  rights  and,  as  a 
part  of  the  same  transaction,  C,  the  owner  of  the jpatent,  agreed 
to  buy  the  goods  in  the  building  at  cost  price.  While  the  goods 
were  being  invoiced  C,  after  s(dicttation,  induced  plaintiff  to  make 
the  deed  for  the  building,  and  she  made  the  deed  for  the  patent 
ri^t.  Plaintiff  daimathat  this  deed  was  never  deliTeved,  but  the 
evidence  does  not  sustain  that  claim.  G.  conveyed  the  building  to 
D.,  and  D.  mortgaged  it  to  T.  Afterwards  C,  upon  a  pretense 
that  her  money  was  at  another  town,  went  thither  for  the  alleged 
purpose  of  getting  it  to  pay  for  the  stock  of  goods,  but  she  did  not 
return.  Plaintiff  does  not  claim  that  the  patent  was  wortiiless, 
but  says  the  transaction  would  have  been  satisfactory  had  the 
goods  been  paid  for.  In  an  action  by  plaintiff  to  set  aside  the 
deeds  and  mortgage,  held  that  he  could  not  recover,  because  it 
appears  (t)  that  D.  was  not  a  party  to  the  fraud,  and  (2)  that  he 
purchaseii  the  property  of  0.  relying  upon  plaintiff's  declarations 
that  she  held  the  title  thersto,  whereby  plaintiff  was  estopped 
from  asserting  title  against  D.  or  his  mortgagee.  Way  if,  OouneU, 
741. 

See  Deeds  ;  Bbal  Ebtatb, 

VERDICT. 

1.  Against  evidence  and  iNSTRUcnoNis.  The  jud^ent  in  this  case, 
being  rendered  upon  a  verdict  which  was  against  the  uncontra- 
dictM  evidence,  and  against  the  court's  instructions,  is  reversed. 
Ottn  TOe  db  Brick  Co.  v.  Barlow,  426. 

2.  Pbbsumftionb  IN  FAYOB  OF.    See  Attachment,  7. 

WARRANTY. 

See  Saijes,  1--8. 

WATER  AND  WATERCOURSES. 

See  Railboads,  7-0 

WILLS. 

1.  Effect  on  doweb.    See  Dower,  1. 

2.  Devise  in  ueu  of  thibds  :  ELScnoN.    See  Estates  of  Decedents 
a  8. 

WTTNESSEa 

L  COMFETENOT :  TBANBAGTION  WITH  DECEDENT.  Section  8689  of  the 
Code  does  not  prohibit  an  heir  from  testifying  for  the  executor,  in 
an  action  against  him  by  another  heir,  where  the  action  is  not 
based  on  any  alleged  hereditary  rights.  (Compare  Lea;aman  v, 
NkhoUon,  69  Iowa,  260.)  Harrow  v,  Broum,  179. 

2.      ■  : •    In  such  case,  where  the  action  was  on  a  note  for 

money  advanced  for  the  decedent,  a  question  to  the  plaintiff  as  a 
witness  on  his  own  behalf  in  rebuttal,  asking  him  how  much  he 
paid  to  a  certain  named  party,  was  properly  excluded,  as  it  did 
not  appear  on  the  face  of  the  question  that  the  evidence  sought  to 
be  obtained  was  to  explain  or  contradict  the  evidence  of  the  hdr 
who  had  testified  for  the  administrator^    IdL 

Vol.  7ft-66 
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8.      SBLF-CBSimiATIVa  TBSnXONY :  WBWil  KZCUBBD  FBOM  ASBWVBXNG. 

Before  a  witneas  is  entitled,  under  section  8647  of  the  Code,  to  be 
excused  from  answering  questions  relating  to  bis  participation  in  a 
fraudulent  conTejance,  <on  the  ground  that  bis  answers  would 
tend  to  criminate  lumself ,  it  must  reasonably  appear,  not  only 
tbat  the  conveyance  was  construotiTely  fraudulent  so  as  to  be 
invalid  as  against  creditors,  but  that  it  was  criminally  fraudulent 
under  the  statute ;  also  that  prosecution  for  the  offense,  if  any,  is 
not  barred  by  the  statute  of  limitations.    JfaAonJbs  v.  CleUxnd^  401. 

m 

4.      BXLr-DISOBAOINO  TBSTIMONT  :   WHSN  XZCU8BD  VBOX   AITSWSBINa. 

Before  a  witness  is  entitled,  under  section  8647  of  tiie  Code,  to  be 

excused  from  answering  auestions  on  the  ground  that  his  answers  % 

would  expose  him  to  public  ignominy,  it  must  reasonably  appear 

not  only  that  they  would  disclose  acts  on  his  put  which  might 

justify  publie  censure  and  disapproval,  but  acts  of  a  nuwe  serious 

nature,  which  would  tend  to  expose  the  perpetrator  to  public  ^ 

hatred,  or  detestation,  or  dishonor.    And  under  our  statute  no  rule 

applicable  to  all  cases  is  possible,  but  the  privilege  of  the  witness 

must  depend  largely  upon  the  facts  of  the  transaction  which  is 

sought  to  be  shown.    Id. 
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